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PREFACE. 


^Hil  following  Jbeets  contain  tbefuhfiance  tf 
a  comfe  of  ItBiirts  on  the  laws  of  England^ 
wbicb  were  read  by  the  atitbof  in  the  univer/ity 
o/*  Oxford,     -ffi/  original  pLati  took  its  rife  in   * 
the  year  1753:  and^  notwitbjlanding  the  novelty 
offuch  an  attempt  in  this  age  afnd  country^  aftd 
the  prejudices  ufually  conceived,  dgainft  any   irp^ 
novations  in  the  e/labli/bed  mode  of  education^  be 
bad  the  fuisfaSlion  to  find  (and  be  acknowleges 
it  with  a  mixture  of  pride  and  gratitude)  tbM 
bis  endeavours  were  encouraged  and  patroniuied 
by  thofcj   both  in    the  univerfity   and  out  of  it^ 
wbofe  good  opinion  and  eficem  be  was  principally 
defirous  to  obtain. 

I'be  death  of  Mr.  Viner  in  1756,  and 
bis  ample  benefadlion  to  the  univerfity  for  pro^ 
mating  the  fiudy  of  the  law^  produced  about  two 
years  afierwards  a  regular  and  public  efiabiyhment 
of  what  the  author  bad  privately  undertaken.  The 
knowlege  of  our  laws  and  confiitution  wets  adopted 
as  a  liberal  fcience  by  general  academical  autho- 

a  3  rity; 


vi  PREFACE. 

rity;  competent  endowments  were  decreed  for  the 
fupport  of  a  leElurer^  and  the  perpetual  encou^ 
ragement  of  Jludents ;  and  the  compiler  of  the 
enfuing  commentaries  had  the  honour  to  he  eledled 
thefrji  Vinerianprofejfor. 

In  this  fituation  he  was  led^  both  by  duty  and 
inclination^  to  invefigate  the  elements  of  the  lawj 
and  the  grounds  of  our  civil  polity^  with  greater 
ajfiduity  and  attention  than  many  have  thought  it 
necejfary  to  do.     And  yet  all^  who  of  late  years 
have  attended  the  public  adminijlration  of  jujlice^ 
mujl  be  fenfible  that  a  majlerly  acquaintance  with 
the  general  fpirit  of  laws  and  the  principles  of 
univerfal  jurifprudence^  combined  with  an  accurate 
knowlege  of  our  own  municipal  conjiitutionsy  their 
original y  reafon^  and  hi/lory ^  hath  given  a  beauty 
arid  energy  to  many  modern  judicial  decifions^  with 
which  cur  ancejlors  were  wholly  unacquainted.    If 
in  the  purfuit  of  thefe  inquiries  ^  the  author  hath 
been  able  to  rcElify  any  errors  which  either  himfelf 
or  others  may  have  heretofore  imbibed^  his  pains 
will  be  fufficiently  anfwered:  and^  if  in  fome  points 
he  is  fill  miftaken^  the  candid  and  judicious  reader 
will  make  due  allowances  for  the  difficulties  of  a 
fearchfo  new^fo  extenjive^  andfo  laborious. 

2  Nov.  1/6$. 


^JPOSrSCRIPT. 

NorwiTHSTjiNDiNG   the   diffidence   exprejfed 

in  the  foregoing    Preface^    no  fooner  was  the 

work  completed^   but  many  of  its  pofitions  "were 

vehemently  attacked  by  %ealots  6f  all  (even  oppo^ 

Jite)  denominations  J  religious  as  well  as  civil;  by 

fonie  ivith  a  greater ^  by  others  ivith  a  lefs  degree 

of  acrimony.     Tofuch  of  thefe  animadverters  as 

have  fallen  within  the  author  s  notice  (for   he 

doubts  not  but  fome  have  ef coped  it)  he  owes  at 

leqft  this  obligation;  that  they  have  occajioned  him 

from  time  to  time  to  revife  his  work^  in  reJpeSl  to 

the  particulars  objeSed  to ;  to  retraSi  or  expunge 

from  it  what  appeared  to  be  really  erroneous ;  to 

amend  or  fupply  it  when  inaccurate  or  defe Stive'; 

to  illujlrate  and  explain  it  when  obfcure.     But^ 

where  he  thought  the  objeSlions  ill  founded^  he  hath 

hji  andjball  leave  the  book  to  defend,  i^felf:  being 

fully  of  opinion^  that  if  his  principles  befalfe  and 

bis  doStrines  unwarrantable^  no  apology  from  hini" 

felfcan  make  them  right;  if  founded  in  truth  and 

reSitude^  no  cenfure  from  others  can  make  them 

wrong. 
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luz  difcharge  df  a  duty  fimUaj  to  that  to  v^hich 
the  world  h  indebted  for  tfae^  Commefttariea  on  the 
Lavtrs  of  Engbnd,  led  the  Editor  to  prefome,  that 
ia  the  coarfe  of  bis  Fefbircfaes  he  might  b&  able  to 
colled  fome  obfervath>n&  which  might  be  ufeful  to  the 
Public,  and  ai^  the  fame  time  it  fuggefted  the  propriety 
of  his  endeavouring  to  contribute  to  the  further  im- 
provement of  that  valuable  produdion. 

The  extesfive  (ale  of  the  laft  Edition  has  abun- 
dantly proved  that  the  defign  haa  met  with  general' 
approbation. 

No  alteration  has  been'  made  in  the  Author's  text ; 
but  the  principal  changes,  which  either  the  legiflature 
or  the  decifions  of  the  courts  have  introduced  into 
the  law  lince  the  laft  correftions  of  the  Author,  are 
fpecified  and  explained  by  the  Editor  in  the  notes  *. 

The  Commentaries  on  the  Laws  of  England  form 
an  e0ential  part  of  every  Gentleman's  library :  the 
beautiful  and  lucid  arrangement,  the  purity  of  the 
language,  the  clafEc  elegance  of  the  quotations  and 

♦  The  Editor's  notes  are  feparated  from  the  text  and  notes  of 
the  Author  by  a  line^  and  are  referred  to  by  figured,  thus  ( i ),  and 
the  pages  of  the  former  editioni  are  preferred  in  the  margin. 

allufions. 


A  D  V  E  R  T I  &  E  HBjJ^^_  k 

aUu&ons,   tbe  clear  and  iatdiligikle  e^^ldbktvm  of 
every  bib^^t^  muft  always  yieM  tbe  rabimr'as  mucft 
plea&ire  as  impravenieiit ;  pad  whet  ever  aoy  coiiftU 
tutional  or  legal  que(lion  i&.  a^itat^  they*  are  t&e  Arft^ 
and,  in  general,  tbe  beil  autbof ity  ire&rrdd  to«     fit 
order  to  add  to  th^  utility  iu  thisf  r^^e^,.  the  £dhd# 
has  annexed  fuch  exceptions  and  patticubr  ftiAaitcei 
a»  he  UK}ught  would  render  tJbe  iafsitnMioion  S&ll  ftiSl^ 
and  more  complete*     Where  he  has  pfeTumed  t6 
queftion  any  of  the  leitrued  Commenteitca^x  dodrxMs^ 
he  ha$  aifigned  hU  reaibns  for  hig  doubt  or  difiem ) 
but  where  he  has  difcovered  an  iniSKscuracy  arifing 
merely  from  inadvei:tence,  he  .has  flatted  it  without 
fcruple  or  ceremony.     We  ihould  txjpeOt  morethatt 
human  excellence,  if  we  imagined  that  a  work,  comi' 
prizing  almoft  the  whole  fyftem  of  Englifh  juriTpru- 
dence,  could  be  entirely  free  from  miftakes.     But 
it  is  a  matter  of  great  concern  to  the  Prafsflion  aad 
to  the  Public  at  large,  that  in  an  Author  Co  univerfaUy 
read,  fo  defer vedly  admired,  and  in  whom  fuch  coa<« 
fidence  is  repofed,  every  fubjed  (hould  be  reviewed 
with  fcrupulous  and  critical  preciilon.     It  has  been, 
and  it  will  continue  to  be,  the  Editor's  peculiar  iludy 
and  ambition  to  advance  this  learned  performance  to 
as  great  a  degree  of  accuracy  and  perfedion  as  his 
attention  and  ability  can  effect ;   and  he  will  always 
be  grateful  for  any  correftion  of  his  own  errors,  or 
for  any  ufeful  remarks  which  may  not  have  occurred 
to  him  in  his  examination  of  the  Commentaries. 

6  The 


i 


at  ADVERTISEMENT- 

The  Editor,  or  perhaps  he  fhould  rather  c^Il  him* 
fclf  the  Annotator,  thmks  it  necefiary  to  obferve  that 
the  publication  of  the  laft  Edition  was  accompanied 
^th  circumftances  which  expofed  him  to  a  degree  of 
cenfure,  though  on  his  part  perfeftly  unmerited ;  for 

it  will  fcarcely  be  imputed  to  him  as  blame  that  he 
ihould  have  affigned  his  Notes  to  the  proprietors  of 
the  work  in  the  fame  unlimited  manner  in  which  Sir 
William  Blackflone  had  conveyed  the  text.  Thofe 
drcumftances  he  neither  forefaw,  nor  could  prevent. 
He  holds  himfelf  refponfible  for  the  utility  and  accu- 
racy of  the  notes  in  every  edition  to  which  his  name 
is  prefixed  j  but  with  regard  to  every  other  circum- 
ftance  attending  the  public<^tion  he  has  no  direftion 
or  control. 

Though  the  notes  in  this  edition  have  been  confi- 
derably  extended,  yet  there  are  many  important  fub- 
jeds  which  the  author  has  either  entirely  omitted,  or 
loo  concifely  touched  upon,  the  Editor  is  therefore 
preparing  to  publifli  feparately  fuch  additions  as  thefe 
deficiencies  in  the  Commentaries  feem  to  require. 

The  profeffional  reader  ought  to  be  apprized  that 
the  Editor  in  the  Notes  has  frequently  referred  to 
annotators  and  the  authors  of  Law  Treatifes  in  pre- 
ference  to  original  cafes,  thofe  learned  writers  in  the 
places  cited  having  generally  collefted  all  the  original 
authorities  which  would  be  too  numerous  to  be  intro- 
duced  into  a  note  to  the  Commentaries. 

Lincoln's  Inn, 
January  20,  1800. 
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SECTION     THE     FIRST. 


ON     THE    STUDY    OFTHE    LAW*. 


. 


Mr.  Vice-Chancellor,    and  Gentlemen  of 
THE  University, 

THE  general  expeftation  of  fo  numerotis  and  refpcft- 
able  an  audience^  the  noveltyi  and  (I  may  add)  the 
importance  of  the  duty  required   from  this   chair, 
muft  unaToidably  be  produdive  of  great  diffidence  and  ap« 
prehenHons  in  him  who  has  the  honour  to  be  placed  in  it* 
He  mud  be  fenGble  how  much  will  depend  upon  his  con* 
(hid  in  the  infancy  of  a  (ludy,  which  is  now  (ir(l  adopted 
by  public  academical  authority  j  which  has  generally  been 
reputed  (however  unjuftly)  of  a  dry  and  unfruitful  nature ; 
and  of  which  the  theoretical,  elementary  parts  have  hitherto 
received  a  very  moderate  ihare  of  cultivation*    He  cannot 
but  Ttic&  that)  if  either  his  plan  of  in(lru£lion  be  crude  and 
injudicious,  or  the  execution  of  it  lame  and  fuperficial,  it  will 
aft  a  damp  upon  the  farther  progrefs  of  this  mofl  ufeful  and 
moft  rational  branch  of  leaprhing ;  and  may  defeat  for  a  time. 

*  Rcid  b  Oiford  4t  tbe  opening  of  xkt  Vineriaa  le^res }  15  0&.  f  75s. 

1}  2  the 


4  On  the  S  T  V  D  y  Introd, 

the  public-fpirlted  defign  of  our  wife  and  munificent  benefac- 
tor. And  this  he  mull  more  cfpecially  dread,  when  be  feels 
by  experience  how  unequal  his  abilities  are  (unaflifted  by  pre- 
ceding examples)  to  complete,  in  the  manner  he  could  wifli, 
fo  extcnfivc^nd  arduous  a  tafkj  fince  he  freely  confi^ffes,  that 
his  former  more  private  attempts  have  fallen  very  (hort  of 
his  own  ideas  of  perfeciion.  And  yet  the  candour  he  has  aU 
ready  experienced,  and  this  lail  tranfcendent  mark  of  regard, 
his  prefcnt  nomination  by  the'  free  and  unanimous  fuffrage 
of  a  great  and  learned  univerfity,  (an  honour  to  be  ever  re- 
membered with  the  decpcft  and  mod  affectionate  gratitude,) 
thcfe  tediinomet  of  your  public  judgment  mult  tniirely  fuper- 
fede  his  own,  and  forbid  him  to  believe  himfelf  totally  inuif- 
ficient  for  the  labour  at  lead  of  this  employment.  One  thing 
he  will  venture  tb  hbp^  foT,and  it  certainly  (h  jII  be  liis  cond  jnt 
aim,  by  diligence  and  attention  to  atone  for  his  other  Ivfcols; 
edeeming,  that  the  bedreiurn,  which  he  can  poiFiily  mnkc 
for  your  favourable  opinion  of  his  capacity,  will  be  iils  unvi'ea« 
ried  endeavours  in  fome  little  degree  to  defcrve  it. 

The  fcience  thus  committed  to  Ms  charge,  to  be  cuhivrir  d, 
methodized,  and  explained  in  a  courfe  of  academical  h-«:hi'^  ers, 
is  that  of  the  laws  and  conditution  of  our  own  count r\  :  a 
fpecies  of  knowledge,  in  which  the  gentlemen  of  En^l.;nd 
have  been  more  remarkably  deficient  than  thole  of  all  Lurope 
befides.  In  mod  of  the  nations  on  the  continent,  wnere  tho 
civil  or  imperial  law  under  different  modifications  is  clofcly 
interwoven  with  the  municipal  laws  of  the  land,  no  gentle- 
man, or  at  lead  no  fcholar^  thinks  his  education  is  completed, 
till  he  has  attended  a  courfe  or  two  of  lectures,  both  upon 
the  mditutcs  of  Judinian  and  the  local  conllituiions  of  his 
native  foil,  under  the  very  eminent  profeflbrs  that  abound  in 
their  feveral  univcrGties.  And  in  the  northern  parts  of  our 
Qwri  iilahd,  where  alfo  the  municipal  laws  are  frequently 
cpnhefiVld  with  the  civil,  it  is  difiicult  to  meet  with  a  perfoa 
of  liberal  education,  who  is  deditute  of  a  competent  know- 
ledge in  that  fcience,  which  is  to  be  the  guardian  of  his  na- 
tural rights  9od  the  rule  of  h\$  qvU  copduft. 


^  !•  6/  the  l^Avr^  y 

NoK  have  tKe  imperial  laws  been  totally  neg1e£led  eveil 
in  the  £ngU(h  nation.  A  general  acquaintance  with  their 
declfionft  has  ever  been  deferyedly  confideved  as  no  fmall  ac- 
complifliment  of  a  gentleman }  and  a  fafhion  has  prevailed^ 
cfpedally  of  late,  to  tranfport  the  growing  hopes  of  this 
ifland  to  foreign  univerfities,  in  Switzerlandy  Germanyy  and 
Holland  ;  which,  though  infinitely  inferior  to  oiir  •wn  in 
crery  other  confideration,  have  been  looked  upon  as  better 
nuiferies  of  the  ciyilt  or  (which  is  nearly  the  fame)  of  their 
own  muntcipal  law.  In  the  mean  time  it  has  been  the  pecu- 
liar lot  of  our  admirable  fyftem  of  laws,  to  be  negle£led,  and 
cren  unknown,  by  all  but  one  pra£Ucal  profeflion ;  though 
built  upon  the  founded  foundations,  and  approved  by  the 
experience  of  ages. 

Fir  be  it  from  me  to  derogate  from  the  ftudy  of  the  civil 
law,  confidered  (apart  from  any  binding  authority)  as  a  col* 
Icdion  of  written  reafon.  No  man  is  more  thoroughly  per- 
fuaded  of  the  general  excellence  of  its  rules,  and  the  ufual 
cqiuty  of  its  decifions,  nor  is  better  convinced  of  its  ufe  as 
well  as  ornament  to  the  fcholar,  the  divine,  tl^e  ftate^an, 
and  even  the  common  lawyer.  But  we  mud  uot  carry, ouf 
veneration  fo  far  as  to  facriiice  our  Alfred  and  £dwar4  to 
die  manes  of  Theodofius  and  Juftinian :  we  mud  not  prefer 
the  edift  of  the  praetor^  or  the  refcript  of  the  Roman  em- 
peror, to  our  own  immemorial  cuftoms,  or  the  fan<5tions  of 
an  Englifli  parliament  i  unlefs  we  can  alfo  prefer  the  def- 
potic  monarchy  of  Rome  and  Byzantium,  for  whofe  meri- 
dians the  former  were  calculated,  to  the  free  cqnditution  of 
Britain,  which  the  latter  are  adapted  co  perpetuate. 

Without  dctradiing  therefore  from  the  real  merit  which 
abounds  in  the  imperial  law,  I  hope  I  may  have  leave  to  af- 
fcrt,  that  if  an  Englifliman  mud  be  ignorant  of  either  the 
one  or  the  other,  he  had  better  be  a  drangcr  to  the  Roman  than 
the  EngliOi  inftitutions.  For  I  think  it  an  undeniable  pofi- 
tion,  that  a  competent  knowledge  of  the  laws  of  that  fociety 
in  which  we  live,  is  the  proper  accomplilhment  of  crery 
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gentleman  and  feholar;  an  highly  ufeful/I  had  almoft  faid 
eflenttaly  part  of.  liberal  and  polite  education.  And  in  tlii$^ 
I  am  warranted  by  the  example  of  antient  Rome;  'where,  as 
Cicero  informs  us  %  the  very  boys  were  obliged  to  learn  the 
twelve  tables  by  heart,  as  a  carmen  neceffar'tum  or  indifpenfa- 
ble  lefibn,  to  imprint  on  their  tender  minds  an  early  know* 
ledge  of  the  laws  and  conftitution  of  their  country. 

But  as  the  long  and  univerfal  neglefk  of  this  (tudyi  with 
us  in  England,  feems  in  fome  degree  to  call  in  quellion  the 
truth  of  this  evident  poGtiony  it  (hall,  therefore  be  the  buii- 
nefs  of  this  introdu&ory  dtfcourfe,  in  the  iiril  place  to  de» 
monflrate  the  utility  of  fome  general  acc|uaintance  with  the 
municipal  law  of  the  land,  by  pointing,  out  its  particular 
ufes  in  all  conflderable  fituations  of  life.  Some  conjedlures 
will  then  be  offered  with  regard  to  the  caufes-of  neglefting 
this  ufeful  ftudy:  to  which  will  be  fubjoined  a  few  reflec- 
tions on  the  peculiar  propriety  of  reviving  it  in  our  own  uni- 

■ 

vcrfities. 

«  • 

Ai9D,  (irfl:,  to  demon  (Irate  tlie  utifity  of  fome  acquaint- 
ance, with  the  law5  of  the  land^  let  us  only  reflcA  a  moment 
en  the  Angular  frame  and  polity  of  that  land,  which  is  go* 
verticd  by  this  fyftem  of  laws.  A  landv  perhaps  the  only  one 
in  the  univerfe,  in  which  political  of  civil  liberty  is  the  very 
end  and  fcope  of  the  conftitution  ^.  This  liberty,  rightly  un- 
derftood,  confifts  in  the  power  ( i )  of  doing  whatever  the  laws 
permit*^;  which  is  only  to  be  efl«£led  by  a  general  conform- 
ity of  all  orders  and  degrees  to  thofe  equitable  rules  of  a  Aion, 
by  which  the  meaneft  individual  is  protected  from  the  infults 
and  oppreffion  of  the  greateft.  As  therefore  every  fubjedi  is 
interefted  in  the  pirefert^^ation  of  the  laws,  it  is  indimbent 

2  DeLi^g.  2f  23.  ^  Fac^/tas  ejus,  jucd cuiqui  faure  lihifp 

b  Montefq  Efp,  L,  I,  11.  c»  5»  nifi^uldvifautjutc^rokibftur.  Inft,  1.  3.  i, 

- ' '     -         '      •  ...,.,.,     .1      I.     I  .  .1  „      .    -  ... 

( I )  See  the  Editor's  rcafonft  for  his  difapprobation  of  this  de- 
finition of  liberty  ita  the  note  to  p.  126. 
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Qpon  every  mail  to  be  acquainted  with  tKofe  at  leaft,  with  ' 
which  he  is  immedilEitely  concerned  ;  left  he  incur  the  cen- 
furcy  as  well  as  inconvenience^  of  living  in  fociety  without 
knowing  the  obligations  which  it  lays  hint  utider^  And  thus 
much  may  fuffice  for  perfons  of  inferior  condition,  who  have  C  7  ] 
neither  time  nor  capacity  to  enlarge  their  views  beyond  that 
contrafled  fphere  in  which  they  are  ap]^inted  to  move.  But 
thofci  on  whom  nature  and  fortune  have  beftowed  more  abi- 
lities and  greater  leifure,  cannot  be  fo  eafily  excufed.  Thefe 
advantages  are  given  them,  not  for  the  benefit  of  themfelves 
only,  but  alfo  of  the  public :  and  yet  they  cannot,  in  any 
fcene  of  life,  difcharge  properly  their  duty  either  to  the  pub* 
He  or  themfelves,  without  fome  degree  of  knowledge  in  the 
laws.  To  evince  this  the  more  clearly,  it  may  not  be  amifs 
to  defcend  to  a  few  particulars. 

Let  us  therefore  begin  with  ouf  gentlemen  of  indepeh* 
dent  eftates  and  fortune,  the  moft  ufeful  as  welt  as  confider- 
able  body  of  men  in  the  nation ;  whom  even  to  fuppofe  ig- 
norant in  this  branch  of  learning  is  treated  by  Mr.  Locki  ^  \ 
as  a  ftrange  abfurdity.  It  is  their  landed  property,  with  its 
long  and  voluminous  train  of  defcents  and  conveyances,  fet- 
tlements,  entails,  and  incumbrances,  that  forms  the  moft 
intricate  and  moft  extenfive  obje£t  of  legal  knowledge*  The 
thorough  comprehenfion  of  thefe,  in  all  their  minute  dif- 
tinfiions,  is  perhaps  too  laborious  a  taflc  for  any  but  a  lawyer 
by  profeflion :  yet  ftill  the  underftanding  of  a  few  leading 
principles,  relating  to  eftates  and  conveyancing,  may  form 
Ibme  check  and  guard  upon  a  gentleman's  inferior  agents^ 
and  preferve  him  at  leaft  from  very  gi^fs  and  notorious  im«« 
poGtion, 

AcAtN,  the  policy  of  all  laws  has  made  fome  forms  necef- 
iary  in  the  wording  of  laft  wills  and  teftaments,  and  more 
with  regard  to  their  atteftation.  An  ignorance  in  thefe  muft 
idways  be  of  dangerous  confequence,  to  fuch  as  by  choice  or 

4  EdacaciODy  ^  x87« 
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neccDity  compile  theit  own  teftametits  without  any  technical 
aiCdance.  Thofe  who  have  attended  the  courts  of  juftice 
are  the  bed  witnefles  of  the  confuHon  and  diftrefles  that  arc 
hereby  oqca^oned  in  families ;  and  of  the  difficulties  that  ariCi 
in  difceruing  the  truemeanirig  of  the  teftator,  or  fometimes 
in  difcovering  any  meaning  at  all  t  (o  that  in  the  end  his  eftate 
[  8  ]  may  often  be  veiled  quite  contrary  to  thefe  his  enigmatical 
intentions,  becaufe  perhaps  he  has  omitted  one  or  two  for<« 
mal  words,  which  are  neceiTary  to  afcertain  the  fenfe  with 
injdifputable  legal  precifion,  or  has  executed  his  will  in  tha 
prefence  of  fewer  witueiTes  than  the  law  requires. 

*  *       * 

But  to  proceed, from  private  concerns  to  thofe  of  a  more 

;  public  cpnfideration.     All  gentlemen  of  fortune  are,  in  .coiw 

'   fequence  of  their  property,  liable  to  be  called  upon  to  efta? 

blifh  the  rights,  to  edimate  the  injuries,  to  weigh  the  accu* 

iations,  aqd  fometimes  to  difpofe  of  the  lives  of  their  fellow* 

ful^je^ls,  by  fenring  upon  juries.    In  this  fltuation  they  have 

frequently  a  right  to  decide,  and  that  upon  their  oaths,  quef« 

}   tions  of  nice  importance,  in  the  folution  of  which  fome  legal 

flcill  is  requifitej  efpecially  where  the  law  and  thefa£^,  as  it 

gften  happens,  s^re  intimately  blended  together.     And  the 

general  incapadty,  even  of  our  bcft  juries,  to  do  this  with 

any  tolerable  propriety,  has  greatly  debafed  their  authority  | 

and  has  unavoidably  thrown  more  power  into  the  hands  of 

the  jud{^es,  to  diredi,  control^  and  even  reverfe  their  verdiftSf 

tban.perbaps  the,  conftitption  intended*  , 

.1 

.  £uf  it  is  not  as  a  juror  only  that  the  Englifh  gentleman  is 
galled  upoa.to  determine  queftions  of  right,  and  diftribute 
juftice  to  his  fellow-fubjefls :  it  is  principally  with  this  order 
of  men  that  the  commiflion  of  the  peace  is  filled.  And  here 
a^very  ample  fietd.  is^  opei^d  for  a  gentleman  to  exert  his 
tfilcnta,.by  maintaining, £Ood  order  in  his  neighbourhood ^ 
by.gunifhing  the  diflblute  and  idle ;  by  protecting  the  peaces 
able  and  ipduftjious;  and,  above  all«  by  healing  petty  differ- 
ences and  preventing  vexatious  profecutions.  But,  in  order 
to  attain  thefe  defirable  endSjit  isneeeflary  that  themagiftrate 
.  .,  i  fliouki 
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IhouU  underftand  his  bufinefs ;  and  have  not  onljr  the  will, 
but  the  power  alfo,  (under  which  mud  be  included  the  know- 
ledge,) of  adminiftering  legal  and  efftdual  juftice.  El&t 
when  he  has  miftaken  his  authotityy  through  paffion,  through 
ignorance,  or  abfurditj,  lie  will  be  the  objcd  of  contempc  f  9  1 
from  his  inferiors,  and  of  cenfure  from  thofe  to  whom  he  b 
accountable  for  bis  condu^. 

Yet  farther  5  moll  gemlemen  of  confuierable  property,  at 
fome  period  or  other  in  their  lives,  are  ambitious  of  reprefent- 
iDg  their  country  in  parliament :  and  thofe,  who  are  ambi^ 
tious  of  receiving  fo  high  a  truft,  would  alfo  do  well  to  re* 
aembcr  its  nature  and  importance.  They  are  not  thus  ho* 
nourably  diftinguiflied  from  the  reft  of  their  fcllow-fubjeflsf 
merely  that  they  may  privilege  their  perfons,  their  eflates,  or 
their  domeftics ;  that  they  may  lift  under  party  banners  ; 
may  grant  or  withhold  fupplies ;  may  vote  with  or  vote  againft 
a  pc^nilar  or  unpopular  adminiilration ;  but  upon  confidera- 
tions  far  more  interefting,  and  important.  They  are  the 
guardians  of  the  Englifti  conftitution ;  the  makers,  repealers^ 
and  interpreters  of  the  Englifh  iaws ;  delegated  to  yatch,  to 
check,  and  to  avert  every  dangerous  innovation,  to  propofe, 
to  adopt,  and  to  cheriih  any  foiid  and  ^tell*  weighed  improve* 
ment;  bound  by  every  tie  of  nature,  of  honour,  and  of  re- 
ligion, to  tranfmit  that  coniUtution  and  thofe  laws  to  their 
psfterity,  amended  if  poflible,  at  lea  ft  without  any  deroga- 
tion. And  how  unbecoming  muft  it  appear  in  a  member  of 
the  legiflature  to  vote  for  a  new  law,  who  is  utterly  ignorant 
of  the  old  I  what  kind  of  interpretation  can  he  be  enabled 
to  gives  whais  a  ftranger  to  the  text  upon  which  be  com- 
ments! 

Indeed  it  is  perfeQly  amazing  that  there  (houM  be  no 
other  ftate  of  life,  no  other  occupation,  art,  or  fcitnce,  in 
which  fome  method  of  inftruf^icn  is  not  looked  upon  ns  re- 
quiCte,  except  only  the  fcicnce  of  legiilation,  tlie  noblcft  and 
mod  difficult  of  any.  Apprenticefliips  are  held  neceflary  to 
almoft  every  art,  commercial  or  mechanical :  a  long  courfa 
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of  reading  and  (ludy  mud  form  the  diviney  the  phjrfictaft^ 
and  the  praSical  profcflbr  of  the  laws :  but  CTcry  man  of  fu- 
perior  fortune  thinks  himfelf  horn  a  ]egiflator«  Yet  Tolly 
f  lo  ]  was  of  a  different  opinion ;  **  it  is  neceflary  (fays  he*)  for  a 
"  fenator  to  be  thoroughly  acquainted  with  the  conftitutionj 
*«  and  this  (he  declares)  is  a  knowledge  of  the  mod  extenfive 
<<  nature ;  a  matter  of  fcience,  of  diligencci  of  reflexion  ; 
*«  without  which  no  fenator  can  poflibly  be  fit  for  his 
«  office.'* 

The  mifchiefs  that  have  arifen  to  the  public  from  incon* 
(iderate  alterations  in  our  laws,  are  too  obvious  to  be  called 
in  queftion ;  and  how  far  they  have  been  owing  to  the  de- 
fedive  education  of  our  fenators,  is  a  point  well  worthy  the 
public  attention.  The  common  law  of  England  has  fared 
like  other  venerable  edifices  of  antiquity,  which  ra(h  and  un- 
experienced workmen  have  ventured  to  new-drefs  and  refine> 
with  all  the  rage  of  modern  improvement.  Hence  frequently 
its  fymmetry  has  been  deflroyed,  its  proportions  diflorted^ 
and  its  majedic  (implicity  exchanged  for  fpecious  embelliih- 
ments  and  fantaltic  novelties.  For,  to  fay  the  truth,  almoft 
all  the  perplexed  queftions,  almoft  all  the  niceties,  intrica« 
cies,  and  delays,  (which  have  foxnetimes  difgfaced  the  Eng- 
lifh,  as  well  as  other  courts  of  juftice,)  owe  their  original  not 
to  the  common  law  itfelf,  but  to  innovations  that  have  been 
made  in  it  by  adls  of  parliament ;  *'  overladen  (as  fir  £d- 
«*  ward  Coke  expreffes  it  ^)  with  provifoes  and  additions,  and 
•*  many  times  on  a  fuclden  penned  or  correded  by  men  of 
•*  none,  or  very  little  judgment  in  law.'*  This  great  and 
well-experrenced  judge  declares,  that  in  all  his  time  he  never 
knew  two  queftions  made  upon  rights  merely  depending 
upon  the  common  law ;  and  warmly  laments  the  confufion 
introduced  by  ill-judging  and  unlearned  legiflators.  <<  But 
f *  if,"  he  fubjoins,  •*  adls  of  parliament  were  after  the  old 
**  failiion  penned,  by  fuch  only  as  perfe&ly  knew  what  the 

«  De  Ligg-  3.  18.   Eft  fcnatori  necef»     ment»riae  ejl ;  JUu  juo  paratui  effe  fenator 
Jarlum  n^J/e  rempuhticam  \  idque  fate  fa^     nutlefaSo  poteft, 
Ut  f^^enta  bee  eMaiJoint'iatf  dtliieatiae        f  s  Rep.  pref. 

**  common 
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^  common  law  was  before  the  making  of  any  a£t  of  parlia- 

«  meat  Gonceming  that  matter,  as  alfo  how  far  forth  former 

^  ftatutes  had  provided  remedy  for  former  mifchiefs,  and 

**  defers  difcovcred  by  experience  ;  then  fliould  very  few 

'^  queftions  in  law  arife,  and  the  learned  fhould  not  fo  often  C  '  '  3 

<*  and  fo  much  perplex  their  heads  to  make  atonement  and 

**  peace,  by  conftruclion  of  law,  between  infenfible  and  dif- 

••  agreeing  words,  fcntences,  and  provifoes,  as  they  now  do.** 

And  if  this  inconvenience  was  fo  heavily  felt  in  the  reign  of 

queen  Elizabeth,  you  may  judge  how  the  evil  is  increafed  in 

later  times,  when  the  ftatute  book  is  fwelled  to  ten  times  a 

larger  bulk ;  unlefs  it  (hould  be  found,  that  the  penners  of 

our  modem  ftatutes  have  proportionably  better  Informed 

themfelvcB  in  the  knowledge  of  the  common  law. 

What  is  faid  of  our  gentlemen  in  general,  and  the  pro- 
priety  of  their  application  to  the  ftmly  of  the  laws  of  their 
country,  will  hold  equally  ftrong  or  ftill  ftrongcr  with  regard 
to  the  nobility  of  this  realm,  except  only  In  the  article  of 
ferving  upon  juries*     But,  inftead  of  this,  they  have  feveral 
peculiar  provinces  of  far  greater  confequence  and  concern  \ 
being  not  only  by  birth  hereditary  counfellors  of  the  crown, 
'  aod  judges  upon  their  honour  of  the  lives  of  their  brother- 
peers,  but  alfo  arbiters  of  the  property  of  all  their  fellow^ 
fttbjefls,  and  that  in  the  laft  rcfort.  ;  In  this  their  judicial 
capacity  they  are  bound  to  decide  the  niceft  and  mod  critical 
points  of  the  law :  to  examine  and  correct  fuch  errors  as 
have  cfcaped  the  moft  experienced  fages  of  the  profcfEonf 
the  lord  keeper  and  the  judges  of  the  courts  at  Weftminfter. 
Their  fientence  is  final,  decifive,  irrevocable  \  no  appeal,  no 
correftion,  not  even  a  review  can  be  had  :  and  to  their  deter- 
mination, whatever  it  be,  the  inferior  courts  of  juftice  muft 
conform ;  otherwife  the  rule  of  property  would  no  longer  be 
uniform  and  fteady. 

Should  a  judge  in  the  mofl  fubordinate  jurifdiftion  be 
de6cient  in  the  knowledge  of  the  law,  it  would  reflet  in« 
finite  contempt  upon  himfelf,  and  difgrace  upon  thofe  who 
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employ  him.  And  yet  the  confequence  of  his  ignorance  19 
comparatively  very  trifling  and  fmall :  his  judgment  may  be 
examined)  and  his  errors  redliiied  by  other  courts*  But 
how  much  more  ferious  and  aiTedling  is  the  cafe  of  a  fupe- 
[  1:1  ]  nor  judge,  if  without  any  ikill  in  the  laws  he  will  boldly 
Tenture  to  decide  a  queition  upon  which  the  welfare  and 
fubfiftence  of  whole  families  may  depend  I  where  the  chance 
of  his  judging  right  or  wrong,  is  barely  equal  j  and  where,  if 
he  chances  to  judge  wrong,  he  does  an  injury  of  the  mod 
alarming  nature,  an  injury  without  poflibility  of  redrefs* 

Yet,  vaft  as  this  truft  is,  it  can  no  where  be  fo  properly 
repofed,  as  in  the  noble  hands  wliere  our  excellent  conftitu^ 
tion  has  placed  it :  and  therefore  placed  it,  becaufe,  from  the 
independence  of  tlicir  fortune  and  the  dignity  of  their  ftation, 
they  arc  prcfumed  to  employ  that  leifure  which  is  the  con- 
fequence of  both,  in  attaining  a  more  extenfive  knowledge  of 
the  laws  than  perfons  of  inferior  rank  3  and  becaufe  the 
founders  of  our  polity  relied  upon  that  delicacy  of  fentiment, 
fo  peculiar  to  noble  birth ;  which,  as  on  the  one  hand  it  will 
prevent  either  intereft  or  afFeftion  from  interfering  in  quef- 
tions  of  right,  fo  on  the  other  it  will  bind  a  peer  in  honour^ 
an  obligation  which  the  law  elteems  equal  to  another^s  oath, 
to  be  mader  of  thofe  points  upon  which  it  is  his  birth-right 
to  decide. 

The  Roman  pandcfts  will  furnifti  us  with  a  piece  of  hif» 
tory  not  unapplicable  to  our  prefent  purpofe.  Servius  Sul* 
i>icius,  a  gentleman  of  the  patrician  order,  and  a  celebrated 
orator,  had  occafion  to  take  the  opinion  of  Q^intus  Mutlus 
Scacvola,  the  then  oracle  of  the  Roman  law ;  but,  for  want 
of  fome  knowledge  in  that  fcience,  could  not  fo  much  as  un- 
derdand  even  tlic  technical  terms,  which  his  friend  was  oblig- 
ed to  make  ufe  of.  Upon  which  Mutius  Scaevola  could  not 
forbear  to  upbraid  him  with  this  memorable  reproof?,  "that 
**  it  was  a  (hame  for  a  patrician,  a  nobleman,  and  an  orator 

V  f]f.  I.  2.  lb  ^  4"3.  Tur/>i  eji  f»atrkh,  tt  »i*At/i,  et  cavfts  orent't,  Jus  in  jt» 
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^  of  caufeS)  to  be  ignorant  of  that  law  in  which  he  was  fo 
<'  peculiarly  concerned."  This  reproach  made  fo  deep  an 
impreflkm  on  Sulpicius,  that  he  immediately  applieil  himfelf 
to  the  ftudy  of  the  law ;  wherein  he  arrived  to  that  proR-  t  '3  J 
cicncy^  that  he  left  behind  him  aboot  an  hundred  and  four« 
fcore  volumes  of  hit  own  compiling  upon  ihe  fubjefb  ;  an^ 
became,  in  the  opinion  of  Cicero  ^,  a  much  more  complete 
lawyer  than  e%'en  Mutius  Scacvola  himiirlf. 

I  WOULD  not  be  thought  to  recommend  to  our  Englifli  no* 
bility  and,  gentry^  to  become  as  great  lawyers  aft  Sulpicius ; 
though  he»  together  with  this  chara£ler|  fuftained  likewife 
that  of  an  excellent  orator,  a  Hrm  patriot,  and  a  wife  indefati«> 
gible  fenator  :  but  the  inference  which  arifes  from  the  ftory 
is  this,  that  ignorance  of  the  laws  of  the  land  hath  eter  been 
cftcemed  diftionourable  in  thofe,  who  are  entrufted  by  their 
country  to  maintain,  to  adminider,  and  to  amend  them. 

But  furcly  there  is  little  occafion  to  enforce  this  argu- 
ment any  farther  to  perfons  of  rank  and  di(lin£lion,  if  we 
of  this  place  may  be  allov;ed  to  form  a  general  jjudgment 
from  thofe  who  are  under  our  infpeQion  :  happy  that  while 
we  lay  down  the  rule,  we  can  alfo  produce  the  example.  You 
viii  therefore  permit  your  profeiTor  to  indulge  both  a  public 
and  private  fatisf;i£lion,  by  bearing  this  open  teilimony;  that, 
in  the  infancy  of  thefe  ftudies  among  us,  they  were  favoured 
vith  the  mod  diligent  attendance,  and  purfued  with  the  mod 
unwearied  application,  by  thofe  of  the  norJcft  birth  and  molt 
ample  patrimony  :  fome  of  whom  arc  dill  the  ornaments  of 
dliis  feat  of  learning  ;  and  others  at  a  greater  diftance  conti* 
nue  doing  honour  to  its  inftitutions,  by  comparing  our  polity 
and  laws  with  thofe  of  other  kingdoms  abroad,  or  exerting 
tbcir  fenatorial  abilities  in  the  councils  of  the  nation  at 
home. 

Nor  will  fome  degree  of  legal  knowledge  be  found  in  the 
katt  fttperfluotts  to  perfons  of  inferior  rank  :  efpecially  thofe 
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of  the  learned  profefliohs.     The  clergy  in  particular,  befides 
the  common  obligations  they  are  under  in  proportion  to  their 
rank  and   fortune,  have  alfo  abundant  reafon,  confldered 
r  14  1- merely  as  clergymen,  to  be  acquainted  with  many  branches 
of  the  law,  which  are  almoft  peculiar  and  appropriated  to 
tbemfelves  alone.    Such  are  the  laws  relating  to  advowfons, 
inftitutions,  and  indu£tions  j  to  fimony,  and  fimoniacal  con- 
trails ;  to  uniformity,  rcfidence,  and  pluralities  $  to  tithes, 
and  other  ecclefiaflical  dues  \  to  marriages,  (more  efpecially 
of  latfe,}  and  to  a  variety  of  other  fubjefls,  which  are  con- 
figned  to  the  care  of  their  order  by  the  provifions  of  particu- 
lar  ftatutes*     To  underftand  thefe  aright,  to  difctrn  what  is 
warranted  or  enjoined^  and  what  is  forbidden  by  law,  de- 
mands a  fort  of  legal  apprehenfion ;  which  is  no  otherwife 
to  be  acquired,  than  by  ufe  and  a  familar  acquaintance  with 
legal  writers. 

For  the  gentlemen  of  the  faculty  of  phyfic,  I  mud  frankly 
own  that  I  fee  no  fpecial  reafon,  why  they  in  particular 
Ihould  apply  themfelves  to  the  ftudy  of  the  law ;  unlefs  in 
common  with  other  gentlemen,  and  ,to  complete  the  cha- 
racter of  general  and  extenfive  knowledge ;  a  charader  which 
their  profcfiion,  beyond  others,  has  remarkably  defcrved. 
They  will  give  me  leave,  however,  to  fuggeft,  and  that  not 
ludicroufly,  that  it  might  frequently  be  of  ufe  to  families 
opon  fudden  emergencies,  if  the  phyfician  were  acquainted 
with  the  doflrine  of  k(l  wills  and  teftaments,  at  lead  fo  far 
as  relates  to  the  formal  part  of  their  execution. 

But  thofe  gentlemen  who  intend  to  profefs  the  civil  and 
ccclefiailical  laws,  in  the  fpiritual  and  maritime  courts  of 
this  kingdom,  are  of  all  men  (next  to  common  lawyers)  the 
:  mod  indtfpenfably  obliged  tp  apply  themfelves  ferioufly  to 
the  dudy  of  our  municipal  laws.  For  the  civil  and  canon 
laws,  confldered  with  refpe£t  to  any  intrinfic  obligation,  have 
no  force  or  authority  in  this  kingdom  5  they  are  no  more 
binding  in  England  thnn  our  laws  are  binding  at  Rome. 
But  as  far  as  thcfc  foreign  laws,  on  account  of  fome  pecu-» 
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Ear  propriety,  have  In  fome  particular  cafeSi  and  in  fome 
parttcular  courts,  been  introduced  and  allowed  by  our  laws, 
b  far  they  oblige,  and  no  farther ;  their  authority   being 
wholly  founded  upon  that  permiflion  and  adoption.!     In 
which  we  are  not  fingular  in  our  notions :  for  e^xTin  Hoi-  C  15  ] 
hod,  where  the  imperial  law  is  much  cultivated  and  its  de- 
cifions  pretty  generally  followed,  we  are  informed  by  Van 
Leeuwen  *,  that  **  it  receives  its  force  from  cuftom  and  the 
^'  confent  of  the  people  either  tacitly  or  exprefsly  given :  for 
^*  otherwife  (he  adds)  we  (hould  no  more  be  bound  by  this 
**  law^  than  by  that  of  the  Almains,  the  Franks,  the  Saxons, 
*<  the  Goths,  the  Vandals,  and  other  of  the  antient  nations/' 
Wherefore,  in  all  points  in  which  the  different  fyfiems  depart 
from  each  other,  the  law  of  the  land  takes  place  of  the  law 
of  Rome,  whether  antient  or  modem,  imperial  or  pontificaL 
And,  in  thofe  of  our  Englifli  courts  wherein  a  reception  has 
been  allowed  to  the  civil  and  canon  laws,  if  either  they  ex- 
ceed the  bounds  of  that  reception,  by  extending  themfelves     > 
to  o^her  matters  than  are  permitted  to  them ;  or  if  fuch 
courts  proceed  according  to  the  decifions  of  thofe  laws,  in 
caies  wherein  it  is  controlled  by  the  law  of  the  land,  the 
cmnmon  law  in  either  inftance  both  may,  and  frequently 
does,  prohibit  and  annul  their  proceedings^ :  and  it  will  not 
be  a  fufficient  excufe  for  them  to  tell  the  king's  courts  at 
Weftminfter,  that  their  pra£lice  is  warranted  by  the  laws  of 
Juftinian  or  Gregory,  or  is  conformable  to  the  decrees  of 
the  Rota  or  imperial  chamber.*,  For  which  reafon  It  becomes 
highly  neceflary  for  every  civilian  and  canonift,  that  would 
9&  with  fafety  as  a  judge,  or  with  prudence  and  reputation 
u  an  advocate,  to  know  in  what  cafes  and  how  far  the  Eng- 
lifli l^ws  have  given  fan£lion  to  the  Roman ;  in  what  pointy 
the  latter  are  reje£ted  ;  and  where  they  are  both  fo  intermix- 
ed and  blended  together  as  to  form  certain  fupplemental  parts 
of  the  common  law  of  England,  diftinguiflied  by  the  titles  of 
the  Idng's  maritime,  the  king's  military,  and  the  king's  ecde^ 
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fiaftical  law*  The  propriety  of  which  inquiry  the  nntrcrfitf 
of.  Oxford  has  for  more  than  a  century  fo  thoroughly  feen^ 
that  in  her  ftatutes*  (he  appoints,  that  one  of  the  three  quef* 
tions  to  be  annually  difcufTed  &t  the  a£l  by  the  jurift-incep* 
tors  iball  relate  to  the  common  law ;  fubjoining  this  reafon, 
[16]**  qnia  juris  awllsjludiofis  dectt  hand  imperitos  ejfe  juris  muni-* 
♦•  cipalisj  et  ■  differ  entias  exteri  patriique  juris  mtas  habere  J* 
And  the  ftatutes"  of  the  univerfity  of  Cambridge  fpeak  cx- 
prefsly  to  the  fame  cStdi. 

From  the  general  ufe  and  necclnty  of  fome  acquaintance 
with  the  common  law,  the  inference  were  extremely  eafy 
with  regard  to  the  propriety  of  the  prefent  inftitution^  in  a 
place  to  which  gentlemen  of  all  ranks  and  degrees  refort,  as  the 
fountain  of  all  ufeful  knowledge.  But  how  it  has  come  to 
pafs  that  a  dcfign  of  this  fort  has  never  before  taken  place  in 
the  univerfity,  and  the  reafon  why  the  ftudy  of  our  laws  has 
in  general  fallen  iuto  difufci  I  (ball  previoufly  proceed  t9 
inquire* 

Sir  John  Fortefcue,  in  his  panegyric  on  the  taws  of  Etig« 
land,  (which  was  written  in  the  reign  of  Henry  the  fixth) 
puts*  a  very  obvious  queftion  in  the  mouth  of  the  young 
prince,  whom  he  is  exhorting  to  apply  himfelf  to  that  branch 
of  learning ;  *^  why  the  laws  of  England,  being  fo  good^ 
''  fo  fruitful,  and  fo  commodious,  are  not  taught  in  the  uni« 
^'  verGties,  as  the  civil  and  canon  laws  are  ?''  In  anfwer  to 
which  he  gives^  what  feems,  with  due  deference  be  it  fpoken^ 
a  very  jejune  and  unfatisfa&ory  reafon ;  being,  in  (hort,  that 
^*  as  the  proceedings  at  common  law  were  in  his  time  car. 
^  ried  on  in  three  difierent  tongues,  the  £ngli(h,  the  Latin, 
^  and  the  French,  that  fcience  mud  be  necefiarily  taught 
**  in  thofe  three  ft  veral  languages ;  but  that  in  the  univerii* 
<<  ties  all  fciences  were  taught  in  the  Latin  tongue  only  \^ 
and  therefore  he  concludes,  **  that  they  could  not  be  conve* 

1  Tu,  KIL  StO,  a.  §  a.  ftrenUM  e*ten  ptttTfpte  juns  it^tt  Stat. 

■  Doctor  iegum  mox  a doShratu  dabh  Elis.  R.c.j^  Cowtl.  Infiitut. iafruhm* 

^peram  lepbut  Angtiae^  ut  nan  Jit  impiritus  •  f*  47.    '    -      •  •  f .  4S. 
tsrum  legum  juas  babtt  fita  f  atria,  et  Ji/m 
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^  niently  taught  or  ftudied  in  our  univetfitles."  But  with« 
(mt  attempting  to  examine  ferioully  the  validity  of  this  rea« 
Ira,  (the  very  (hadow  of  which  by  the  wifdom  of  your  late 
conftitutions  is  entirely  taken  a\vay,}  we  perhaps  may  find  out 
a  better^  or  at  lead  a  more  plaufible  account,  why  tl^e  ftudy 
of  the  municipal  laws  has  been  baniflied  from  thefe  feats  of 
iciencet  than  what  the  learned  chancellor  thought  it  prudent 
to  give  to  his  royal  pupil. 

That  antlent  coUeftion  of  unwritten  maxims  and  cuf*  [1^3 
tomsi  which  is  called  the  common  law,  however  compound** 
ed  or  frt>m  whatever  fountains  derived,  had  fubfifted  imme« 
tnorially  in  this  kingdom;  and,  though  fomewhat  altered  and 
impaired  by  the  violence  of  the  times,  had  in  great  meafure 
wcadiered  the  rude  (hock  of  the  Norman  conqucft.     This 
had  endeared  it  to  the  people  in  general,  as  well  becaufe  it's 
dedfions  were  univerfally  known,  as  becaufe  it  was  found 
to  be  excellently  adapted  to  the  genius  of  the  Englifh  nation. 
In  the  knowlege  of  this  law  confided  great  part  of  the  learn- 
ing of  thofe  dark  ages ;  it  was  then  taught,  fays  Mr.  Seldeni^^ 
in  the  monaftcries,  in  iht  univerfuies^  and  in  the  families  of 
the  principal  nobility.    The  clergy  in  particular,  as  they  then 
engroffcd  almoft  every  other  branch  of  learning  fo(]i!ietheif 
predeceflbrs  the  BritxCh  Druids'!)  they  were  peculiarly  re* 
markable  for  tlieir  proficiency  in  the  (ludy  of  the  law.     AW- 
lus  cltricus  ntfi  caujtdicus^  is  the  charafter  given  of  them  foon 
after  the  conqueft  by  William  of  Malmfbury  ^     The  judges 
Acreforc  were  ufually  created  out  of  the  facred  order ',  as 
was  likewife  the  cafe  among  the  Normans ' ;  and  all  the  ill- 
fcrior  offices  were  fupplied  by  the  lower  clergy,  which  has 
occafioned  their  fucceflbrs  to  be  denominated  clerks  to  this 
Jay. 

F  01  Fltfsm,  7*  7.  ques,  les  cbanehtgt  det  egHfei  cathtJraulMf 

1  CifUtde  Mlo  Go!.  6.  li.  »  les  autres  jterjonnes  qui  oat  dignitex  in 

'  ^X^<  ftg,l.^  JtinSie  tglfjt\  In  abbtz^  hs  priettrs  c§n» 

t  Dttgdale  Orig,  jmrid,  c.%m  ventaulx^  et  let  gouvertukn  dtt  eglijiup 

*  Its  pgts/mt  ftg**  ptrfautes  tt  am*  &s.    Grand  Coujfumiir,  tb.  9. 
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But  the  common  law  of  England,  being  not  committed 
to  writing,  but  only  handed  down  by  tradition,  ufc,  and  dx- 
|)cricncc,  Was-  not  fo  heartily  reliflied  by  the  foreign  clergy  > 
who  came  over  hither  in  flioals  during  the  reign  of  the  con- 
i|ueror  and  his  two  fons,  and  were  ntter  ftrangers  to  ouf 
conftitiition  as  weli  as  omr  language.      And  an  accident^ 
which  foon  after  happened,  had  nearly  completed  it's  ruixi. 
A  copy  of  Juftinian's  pairdefts,  being  newly"  dilcovered  at 
r  x8  ]  Ama^fi,  foon'brought  the  civil  law  into  vogue  all  over  the 
weft  of  Europe,  where  before  it  was  quite  laid  afidc^  and  iik 
t  manner  forgotten ;  though  fome  traces  of  its  authority  re-* 
mained  in  Italy*  and  the  caftern  provinces^^  of  the  empire J^. 
This  now  became  in  a  particular  manner  the  favourite  of 
the  popifli  clergy,  who  borrowed  the  meliiod  and  many  of 
the  maxims  of  the  canon  law  from  this  original*     The  ftudy 
of  it  was  introduced  into  feveral  univerfities  abroad,  particu- 
larly that  of  Bologna ;  where  exercifes  were  performed.  Ice- 
tures  read,  and  degrees  conferred  in  this  faculty,  as  in  other 
branches  of  fcience:  and  many  nations  on  the  continent,  juft 
then  beginning  to  recover  from  the  convulGons  confequeni 
upon  the  overthrow  of  the  Roman  empire,  and  fettling  by 
degrees  into  peaceable  forms  of  government,  adopted  the 
civil  law,  (being  the  bcft  written  fyftem  then  extant,)  as  the 
bafis  Qf  their  feveral  conftitutions;  blending  and  interweaving 
it  among  their  own  feodal  cuftoms,  in  fome  places  with  a 
more  extenfive,  in  others  a  more  confined  authonty*. 

Nor  was  it  long  before  the  prevailing  mode  of  the  times 
reached  England*  For  Theobald,  a  Norman  abbot^  being 
elected  to  the  fee  of  Canterbury  %  and  extremely  addi^ed  to 
this  new  ftudy,  brought  over  with  him  in  his  retinue  many 
learned  proficients  therein ;  and  among  the  reft  Roger  fir« 
named  Vacarius,  whom  he  placed  in  the  univcrfity  of  Ox- 
-^ford^,  to  teach  it  to  tlie  people  of  tiiis  country.    Bat  it  did 

"  cire,  ul.D.iJio.  Epifiol.  Innocent.  IV,   In  M,  Pant  U 
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X  Ca^ular.Jiludov.  Pit.  4.  102.  ^  A.D,  1 1 38. 

r  Selden  in  Flctam.  5.  5.  b  Gcnrafk   Dorobon.   jiS,      Fmif* 

*  Domat's  tpcatife  of  la««  c.  15,  §  9.  Cantver,  col*  x665« 
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not  meet  with  the  fame  eafy  reception  in  England,  where  a 
mild  and  rational  ffftem  of  laws  had  been  long  eftablilhed,  as 
it  did  upon  the  continent ;  and  though  the  monkilh  clergy 
(deroted  to  the  will  of  a  foreign  primate)  received  it  with 
eagemefs  and  zeal>  yet  the  laity,  who  were  more  interefted 
to  preferve  the  old  conftitution,  and  had  already  feverely  felt 
the  tSeGt  of  many  Norman  innovations,  continued  wedded 
to  the  ufe  of  the  common  law.  King  Stephen  immediately 
pobliflied  a  proclamation  %  forbidding  the  ftudy  of  the  lawsi  r  |q  i 
then  mewly  imported  from  Italy ;  which  was  treated  by  the 
monks'  as  a  piece  of  impiety,  and  though  it  might  prevent 
the  introdu£tion  of  the  civil  law  proce(s  into  our  courts  of 
juftice^  yet  did  not  hinder  the  clergy  from  reading  and  teaching 
it  in  their  own  fchools  and  monafteries. 

From  this  time  the  nation  feems  to  have  been  divided  into 
two  parties ;  the  bifliops  and  clergy,  many  of  them  foreign- 
ers, who  applied  themfelves  wholly  to  the  ftudy  of  the  civil 
and  canon  laws,  wjiich  now  came  to  be  infeparably  tnterwo-  . 
Ten  with  each  other ;  and  the  nobility  and  laity,  who  adhered 
with  equal  pertinacity  to  tlie  old  conmion  law :  both  of  them 
reciprocally  jealous  of  what  they  were  unacquainted  with, 
and  neither  of  them  perhaps  allowing  the  oppoGte  fyfteilL 
that  real  merit  which  is  abundantly  to  be  found  in  each  (a). 

c  Rof.   Bacon,  cltat*  per  Sclden  in        4  Joan.  Sarlibucient*     Polycrat,  %, 
Tietsm,  7*  6.  in  Fortejc*  c*  33.  &  S  Rep.     22. 
Pitf. 


(2)  Though  the  civil  law,  in  matters  of  contra  A  and  the  general 
commerce  of  life,  may  be  founded  in  principles  of  natural  and  uni-. 
verCiI  jufticcy  yet  the  arbitrary  and  defpotic  maxims^  which  recom- 
mended it  as  a  favourite  to  the  pope  and  the  Romifh  clergy,  ren- 
dered it  dcfcrvcdly  odious  to  the  people  of  England,  ^odpnti' 
afi  plaiutt  legii  habei  vigorem^  (InfL  i.  2.  6.)  the  magna  chart  a 
of  the  civil  law,  could  never  be  reconciled  with  the  jwBcium  pa^ 
rimn  ve!  lex  i€rr£* 

C  a  This 
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This  appe'ars>  on  the  one  hand,  from  the  fpleeti  with  which 
the  monaftic  writers*  fpeak  of  our  muoicipal  laws  upon  alt 
occafioDS  ;  and,  on  the  other,  from  the  firm  temper  which  the 
nobility  fhewed  at  the  famous  parliament  of  Merton  :  when 
the  prelates  endeavoured  to  procure  an  a£t|  to  declare  all 
ballards  legitimate  in  cafe  the  parents  inteitnartied  at  any 
time  afterwards;  alleging  this  only  reafon,  becaufc  hol'f 
church  (that  is,  the  canon  law)  declared  fuch  children  legi- 
timate :  but  *^  all  the  earls  and  barons  (fays  the  parliament 
**  rolK)  with  One  voice  anfwered,  that  they  would  not  change 
<<  the  laws  of  England,  which  had  hitherto  been  ufed  and 
''  approved.**  And  we  find  the  fame  jealoufy  prevailing 
above  a  century  afterwards  k,  when  the  nobility  declared 
with  a  kind  of  prophetic  fpirit,  '*  that  the  realm  of  England 
**  hath  never  been  unto  this  hour,  neither  by  the  confent  of 
«  our  lord  the  king  and  the  lords  of  parliament  (hall  it  ever 
r  20  ]  "  ^^*  ruled  or  governed  by  the  civil  law  **."  And  of  this 
temper  between  the  clergy  and  laity  many  more  inftances 
might  be  given. 

While  things  were  in  this  fituation,  the  clergy,  finding 
it  impoflible  to  root  out  the  municipal  law,  began  to  with« 
/         draw  themfelves  by  degrees  from  the  temporal  courts ;  and 
y  to  that  end,  very  catly  in  the  reign  of  king  Henry  the  thirds 

epifcopal  conilitutions  were  publiflied ',  forbidding  all  eccle- 
fiaftics  to  appeair  as  advocates  in  foro  faeculati  :  nor  did  they 
long  continue  to  a£t  as  judges  there,  not  caring  to  take  the. 
oath  of  office  which  was  then  found  neceflary  to  be  admini- 
ftered,  that  they  ihould  in  all  things  determine  according  to 
the  law  and  cuftom  of  this  realm '^j  though  they  ftill  kept 
poileffion  of  the  high  office  of  chancellor,  an  office  then  of 
little  juridical  power;  and  afterwards,  as  it's  bufinefs  in« 

e*  Um^  ihii,  5.  |6.  Polydor.  Virgil.        %  xi  Ric.  II. 
Sip.  /.  9,  ^  Sddan.  Jm,  AiigUf,  /.  1.  ^  4}. 

«  Stat.  Mertotr.  20  Wtn,  UL  ^.9.  Et  in  Fvrtefc.  r.  33. 
tmnti  comitei  et  h'Mronts  una  voce  refpM-         ^  Spelxmn.    Condi.    A*  D.     tzt^» 

deruntf  fuod  mlunt  hge%  Angiiae  mntare^  Wilktnt,  W.  i.  p.  574.  599. 
f  (i«#  buc^ffue^tntsefunf  et  affrobatae*  k  ScldCB.  in  FtttMtt  9*  3* 

creafcd 
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creafed  by  degreeSrUiey  modelled  the  proce£s  of  the  eourt  at 
their  own  difcrction^ 

But  wherever  they  retired,  and  wherever  their  authority 
atrnded,  thi^y  carried  with  them  the  fame  zeal  to  introduce 
the  rules  of  the  civilf  in  c j^cluGon  of  the  municipal  law.  This 
appears  in  a  partieulajr  manner  from  the  fpiritual  courts  of 
all  denpinin^tions,  from  the  chancellor's  courts  in  both  our 
ttniverfities^  and  from  the  high  court  of  chancery  before  m^n* 
tioned  \  in  all  of  which  the  proceedings  are  to  this  day  in  a 
courfe  much  conformed  to  the  civil  law :  for  which  no  tole* 
nble  reafon  can  be  afiigned,  unlefs  that  thefe  courts  were 
all  under  the  immediate  dire£lion  of  the  popifh  ecclefiatlics, 
among  whom  it  was  a  point  of  religion  to  exclude  the  muni- 
cipal law  \  pope  Innocent  the  fourth  having  forbidden  ^  the 
?ery  reading  of  it  by  ^  clergy,  becaufe  it's  decifions  were  not 
founded  on  the  imperial  conftitucions,  but  merely  on  the  cuf- 
toms  of  the  laity.  And  if  it  be  confidered,  that  our  univerfi- 
ties  began  about  that  period  to  rcceiye  their  prefent  form  of 
fcholaftic  difcipline*,  that  they  were  then,  and  continued  to 
be  till  the  time  of  the  reformation,  entirely  u^ider  the  influ-  [  ?i  ^ 
ence  of  the  popifli  clergy ;  (fir  John  Mafon  the  firft  proteft- 
ant,  being  alfo  the  firfl:  lay,  chancellor  of  Oxford ;)  this  will 
lead  us  tQ  perceive,  the  jreafon,  why  the  (ludy  of  the  Roman 
law$  was  in  thofe  days  of  bigotry"  purfued  wjth  fuch  alacrity 

I  M.  Pam  adA.D.  1 2  54,  «*  aJweati  mtfiife/htur  in  trihus  5  unum, 

«  There  cannot  be  a  ftronger  ihftance  *'  quod  ohtineat    omnia   contra  judictm 

>  of  the  ahfurd  and  fupefftitiottt  ?enera-  *<  j**fi»im  &  Jjpunttm  \    jecundoy    quod 

60a  that  was  pai4  to  thefe  lawi,  than  <*  contra  ad'vtrjarium  aflutnm  &  fagacem  j 

tkit  the  moft    learned  writers  of  the  "  tertio,  qmod  in  caufa  defptrata:  Jed 

tiaes  cHoofht  they  eouU  not  form  a  <<  htatiffima  virg9t  contra  JM^cert  fapU 

fvfcd  charader,  eaen  of  the  bleflbi  *•*  tntiHimum^  Dowdnum  \  contra  adnftrfa" 

vjtfinf  without  making  her  a  civilian  <<  rum  callii'tjfmum^  dyabolun-^  in  cau- 

ttd  a  caoonift  }  which   Albertui  Mag.  «  fa  ncfira  defptrata  \  fcntcntiam  opta^ 
Bat,  the  renowned  dominican  dodor  of    «  tarn  ohiinuU,^*    To  which  an    emi* 

tke  thirteenth  century,  thus  proves  in  nent  francifcan,    two  centuries    after* 

kis^MUM  d*  laudihut  cbriftiferae  mr-  wards,  Dernardinus  de  Bufli  (Mariaie^ 

fns   (divhmm    magit  fuam  bamanvm  fart,  ^.  ferm,  ^)   very  gravely  fubjoins 

^}  f>.  ij.  ^  5.     «*  Itm  quod  jura  this  note.     "  Nee  vUetur  Incwgruum 

^  eiviiia,  y  legetf  &  decreta  fcrvit  in  ««  mulieret  habere  peritiam  juris*     Legi- 

^famfffr^tur  bcq  m§d§i  fapieniia  «<  ftir  enim  de  ux9re  Joaptis  ^indrtae 

C  3  "  gUJkitrit^ 
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in  thefe  feats  of  learping ;  and  why  the  common  law  was 
entirely  defpifedj  and  efteemed  little  betctr  than  hereticaU 

And,  Cnce  the  reformation,  many  caufes  have  confpired 

to  prevent  it's  becoming  a  part  of  academical  education.    As^ 

firilj  long  ufage  and  eftablifhed  cuftom ;  which,  as  in  every 

thing  elfe,  fo  efpecially  in  the  forms  of  fcholaftic  exercife, 

have  ju(Uy  great  weight  and  authority.     Secondly,  the  real 

intrinfic  merit  of  the  civil  law,  confidered  upon  the  footing 

of  reafon  and  not  of  obligation,  which  was  well  known  to 

the  inftru£tors  of  our  youth ;  and  their  total  ignorance  of  the 

merit  of  the  common  law,  though  it -s  equal  af  leaft,  and  per* 

haps  an  improvement  on  the  other.     But  the  principal  rca** 

fon  of  all,  that  has  hindered  the  introdufiion  of  this  branch 

of  learning,  is,  that  the  ftudy  of  the  common  law,  being  ba? 

piflied  from  hence  in  the  times  of  popery,  has  fallen  into  a 

quite  difierent  channel,  and  has  hitherto  been  wholly  cultir 

vated  in  atiother  place.  _But  as  the  long  ufage  and  eftabliihed 

cuftom,  of  ignorance  of  the  hws  of  the  land,  begin  now  to 

be  thought  unreafonable ;  and  as  by  thefe  means  the  merit 

r  22  1  of  thofe  laws  will  probably  be  more  generally  known ;  we 

'  may  hope  that  the  method  of  ftudying  them  will  foon  revert 

to  it'$  antient  courfe,  and  the  foundations  at  leaft  of  that 

fcience  will  be  laid  in  the  two  univerfities)   without  bein^ 

exclufively  confined  to  fihe  channel  which  it  fel}  intp  at  die 

times  I  have  juft  been  defcribing. 

For,  being  then  entirely  abandoned  by  the  clergy,  a  few 
ftragglers  excepted^  the  ftudy  and  pra&ice  of  it  devolved  of 
courfe  into  the  hands  of  laymen:  who  entertained  uppn  their 
parts  a  moft  hearty  averfion  to  the  civil  law  %  and  made  no 
fcruple  to  profefs  their  contempt^  nay  even  their  ignorance*' 

**  g^^*^»    f^  tantam  fintiem  In  Bdw>  JIL  a^..  who  ^d  caoTed  a  ccr* 

«  mtrofue  jure    bahuUf    tu   fublice   in  tva  prior  to  be  fummooed  to  ai)fwer  at 

^       ^*  Jcholix  Ugere  tufa  fiJ**  Avignon  for  etching  an  oratory  <iMfr4 

n  Fortefc.  delaud,  LL»  e.  25.  hb'ihlritttfm  novi  operit  \  by  wfaicl)  iwotds 

«  Thia  remarkably  appeared  in  the  Mr  Selden,  (imFltt.  8.  5.)  veryjuftly 

cafe  of  tlie  ibbotof  Toning  M,  22  underftandt  to  be  laetnt  the  dtie  I'c  «H 


§  I.  of  the   Law*  aa 

di  ity  in  the  moft  public  manner.  But  dill  as  the  balance 
of  learning  waa  greatly  on  the  fide  of  the  clergy,  and  as  the 
common  law  was  no  longer  taught^  as  formerly,  in  any  pare 
cf  the  kingdom,  it  mud  have  been  fubjet^ed  to  manyincon- 
feniencesj  and  perhaps  would  have  been  gradually  loft  anfl 
overrun  by  the  civil,  (a  fufpicion  well  juftified  from  the  fr^ 
4iuent  tranfcripts  of  Juftinian  to  be  met  with  in  Bra£^on  and 
^ta,}  had  it  not  been  for  a  peculiar  incident,  which  hap« 
pened  at  a  ^ery  critical  time,  and  contributed  greatly  to  it'« 
jbpport. 

The  inddent  which  I  mean  was  the  fixing  the  court  of 
iXHPtimon  pleas,  the  grand  tribunal  for  difputes  of  property^ 
to  be  held  in  one  cejtain  ipot ;  that  the  feat  of  ordinary  juftice 
might  be  permanent  and  notorious  to  all  the  nation.     For* 
merly  that,  in  conjun&ion  with  all  the  other  fuperior  courts^ 
was  hdd  before  the  king'«  capital  jufticiary  of  England,  in  r  ^^ 
the  aida  reg^t^  or  fuch  of  his  palaces  wherein  his  royal  perfon 
xefidcd  $  and  removed  with  his  houfehold  from  one  end  of  the 
kingdom  to  the  other.  This  was  found  to  occafion  great  in- 
convenience to  the  fuitors ;  to  remedy  which  it  was  made 
an  article  of  the  great  charter  of  liberties,  both  that  of  king 
John  and  king  Henry  the  third  p,  that  <<  common  pleas  fhould 
''  no  longer  follow  the  king's  court,  but  be  lield  in  fome 
**  certain  place  :**  in  confequence  of  which  they  have  ev^r 
fince  been  held  (a  few  neceifary  removals  in  times  of  the 
plague  excepted)  in  the  palace  of  Weftminfter  only.    This 
brought  together  the  profeflbrs  of  the  municipal  law,  who  bc^ 
f<Mre  were  difpexfed  about  the  kingdom,  and  formed  them 
into  an  aggregate  body ; .  whereby  a  foctety  was  eftabliflbed  of 

cftfk  tuaaiathat  both  tn  the -civil  and  **  bibjcionem  novi  operis,  nyadpssen* 

canon  laws«  (i^.  39*  l*  C.  S.  21.  aod  "  teadment  :**    and  juftice   Scbardelow 

Jhcretal.  not  Extras.  5.  31.)  wheieby  mends  the  matter  but  littJe  by  infonn- 

the  crc^oD  of  any  new  buildings  in  ing  him,  that  they  fignify  a  rcftitution  m 

^jodice  of  more  antient  ones  was  pro>  their  law :  for  which  reafon  be  yery  fagely 

bibited.     But  Skipwrith  the  king*!  fer-  refolves  to  pay  no  fort  of  regard  to  them. 

jeaoty  and  afterwards  chief  baron  of  the  "  Ceo  n\fl  que  un  reftitution  en  iovr  /ry. 

Exchequer,    declares   them  to  be  flat  <<  /»r  que  a  etc  tCavitnut  regard ^  &i.^'* 

soiieafej  **  in  cfux  faroI^Tt  contra  in-  P  c.  iz« 

C  4  perfons. 
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perfons,  who,  (as  Spclman'  obfcrvcs,)  addifling  themfelvei 
VhoIIy  to  the  ftudy  of  the  laws  of  the  land^  and  no  longer 
'  confidering  it  as  a  mere  fubordinate  fcience  for  the  amufe* 
ment  of  leifure  hours,  fopn  raifed  thofe  law$  to  that  pitch  of 
perfeflion,  which  they  fuddenly  attained  under  the  aufpice^ 
of  our  Engliih  Juftinianj  king  Edward  the  fir(^. 

In  confequence  of  this  lucky  aflemblage,  they  naturally  fell 
'  into  a  kind  of  collegiate  order,  and,  being  excluded  froni  Ox- 
ford and  Cambridge,  found  it  neceflary  to  eftablifh  a  new 
uniyerGty  of  their  own.     This  they  did  by  purchafing  at  va-r 
rious  times  certain  houfes  (now  called  the  inns  of  court  and 
of  chancery)  between  the  city  of  Weftminfter,  the  place  of 
holding  the  king's  courts,  and  the  city  of  London ;   for  ad- 
vantage of  ready  aocefs  to  the  one,  and  plenty  of  provifion^ 
in  the  other  f.     Here  exercifcs  were  performed,  le£tur€8 
,    read,  and  dep^rees  were  at  length  conferred  in  the  common 
law,  as  nt  other  univerfities  in  the  canon  and  civil.    The  de^ 
:  grees  were  thofe  of  barrifters  (iirft  (liied  apprentices  *  from 
%  ?4  3  apprendre^  to  learn)  who  anfwered  to  our  bachelors  :  as  the 
ftate  and  degree  of  a  krjcznt^,  Jirvientis  ad  le^em^  did  tQ 
lliat  of  doftor, ' 


4  Clojfar.  334.  ty  of  the  coif  in  the  lame  author^s  hifto* 

t  Forteic.  c.  4^^  ry  of  England,  ^.  D.  1259.  in  the  cafq 

•  Apprenticea  or  barrifteri  feem  to  of  one  William  de  BuiTy  j  who,   being 

liave  been  firft  appointed  by  an  ordi-  called  to  accoupt  for  his  great  knavery 

'  nance  of  king  Edwird  the  Aift  in  par-  and  mal-pra£liceS|  claimed  the  benefit  of 

liamenc,  in  the  2oih  year  of  his  reign,  his  orders  or  clergy,  which  till  then  re- 

.  (Spelm.    CJoJjfi   37.       p^gdalf,   Origm  ipalned  an  entire  fecret ;  and  to  that  ai4 

jurid'  55 . )  nfcluit  ligamtnta  coifae  Juaejolvertf  ut  pa^ 

t  The  firft  mention  which   I  have  lam  wtonftraret  fi  tenfuram  babert  clerical 

snet  with  in  our  law  books  of  ferjemnts  or  Um\  fid  wn  tft  permiJ'us,—^Satiiks 

countors,  is  in  the  ftatute  of  WeAm.  I.  vero  earn  arrip'ietit,  now  per  toifae  I'tgevdna 

3  Edw.  I*  c.  29«.  and  in  Horn*s  Mirror,  fid  ptr  guitur  turn  apfrtbtndent^  trsxit  sd 

€,  I.  §  ]0.  <-.  2«  ^  5.  c,  3.  ^1.  in  the  fare'erem.      And  hence  iir  H.  Speimaa 

fame  reign.    Bat  M.  Paris  in  his  life  of  conjeQures,  (OUJfar.  335*)  that  coiA 

John  11.  abbot  of  St  Albania,  which  he  were  introduced  td  hide  the  tonfure  of 

wrote  in  1155,  39  Hen.  III.  fjeaks  of  fuch  renegade  clerks,  as  were  ftill  tempt- 

advocates  at  the  common  law,  or  countors,  ed  to  remain  in  (he  fecular  courts  in  tb^ 

{qucs  banti  rarrattres  vulgariter  mfpeiU'  quality  of  advocates  or  judges,  notwitln 

irwj,)  as  of  an  ordec  of  men  well  known,  ftinding  ihdr  prohibition  by  canoA* 

Aiid  we  have  aa  example  of  the  antlquU 

Ths 
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The  crown  feems  to  haVt  foon  taken  under  it's  protediion 
this  infant  fexninary  of  common  law ;  and,  the  more  e{{x:£tu« 
aOy  to  fofter  and  cheriih  it«  king  Henry  the  third,  in  the  nine- 
teenth year  of  bis  reign,  iflfued  out  an  order  directed  to  tho 
mayor  and  iheriffii  of  London,  commanding  that  no  regent  of 
any  law  fchools  nvithin  that  city  (hould  for  the  future  teach 
law  therein '".  The  word,  law,  or  leges^  being  a  general  term, 
may  create  fome  doubt  at  this  diftance  of  time  whether  the 
teaching  of  the  civil  law,  or  the  common,  or  both,  is  herebjr 
reftrained.  But  in  either  cafe  it  tends  to  the  fame  end.  IJF 
the  civil  law  only  is  prohibited,  (wl^ich  is  Mr  Selden^s^  opL 
Bton,)  it  is  then  a  retaliation  upon  the  clergy,  who  bad  ex- 
^uded  the  common  law  from  their  feats  of  learning.  If  the 
municipal  law  be  alfo  included  in  the  reftridion,  (as  (ir  Ed- 
ward Coke  '  underftands  it^  and  which  the  words  feem  to 
import,)  then  the  intention  is  evidently  this  ;  by  preventing; 
private  teachers  within  the  walls  of  the  city,  to  colledi  aU 
the  common  lawyers  into  the  one  public  univerfityi  whicli 
was  newly  inftitutcd  in  the  fuburbs. 

In  this  juridical  untverCty  (for  fuch  it  is  inGfted  to  have  C  ^5  I 
been  by  Fortefcue  ^  and  fir  Edyvard  Coke ')  there  are  two 
forts  of  collegiate  hoyfes;  one  called  inns  of  chancery,  in 
which  the  yoi^iger  ftudpnts  of  ^c  law  were  ufually  placed, 
*^  learning  and  (ludying,  fays  Fortefcue  %  the  originals,  and 
^^  as  it  were  the  elements  of  the  law ;  who,  profiting  therein, 
**  as  they  grew  to  ripenefs,  fo  were  they  admitted  into  the 
♦*  greater  inns  of  the  fame  ftudy,  called  the  inns  of  court.** 
And  in  thefe  inns  of  both  kinds,  he  goes  on  to  tell  us,  the 
knights  and  barons,  with  other  grandees  and  noblemen  of 
the  realm,  did  ufe  to  place  their  children,  though  they  did 
not  defirc  to  have  them  thoroughly  learned  in  the  law,  or  to 
get  dieir  living  by  it's  praftice  : '  and  that  in  his  time  there 
were  about  two  thoufand  ft^ldcnt8  at  thefe  fevcral  inns,  all 
of  whom  he  informs  us  were  jf/ii  mbilium^  or  geiitlemen  bom, 

*  Nt  al'tqias  fibolas  regent  dt  legibut        ^  in  Flet»  ?.  a. 
ft  taiem  c'rviuat  4$  <«^1tro  i^faioM  l^gci         >  2  Inft*  proem*         y  ^*  49* 
itusi,  f  3|  Rep.  pref*  a  c,  49. 

Hknch 
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Hence  it  is  evident,  that  (though  under  the  influence  of 

the  monks  our  univerfities  neglected  this  dndy,  yet)  in  the 

itime'of  Henry  the  iixth  it  was  thought  highly  neceiTary^  and 

was  the  univerfal  practice,  for  the  young  nobility  and  gentry 

to  be  in(lru(9:ed  in  the  originals  and  elements  of  the  laws. 

But  by  degrees  this  cuftom  has  fallen  into  difufe  ;  fo  that  in 

:^he  reign  of  queen  Elizabeth  fir  Edward  Coke  ^  does  not 

reckon  above  a  thoufand  ft^udentS}  and  the  number  at  prefent 

i$  very  confiderably  lefs.     Which  fecms  principally  owing 

to  thefe  reafons :  iirft,  becaufe  the  inns  of  chancery  being 

now  almoft  totally  £Iled  by  ,the  inferior  branch  of  the  pro* 

feffion,  are  neither  commodious  nor  proper  for  the  refort  of 

gentlemen  of  any  rank  jor  figure ;    fo  that  there  are  very 

rarely  ( 3 )  any  young  (tudents  entered  at  the  inns  of  chancery : 

Secondly,  becaufe  in  the  inns  of  court  all  forts  of  regimen 

and  academical  fuperintendance,  either  with  regard  to  morals 

ior  iludies,  are  found  impra^icablcj  and  therefore  entirely 

iiegle£led  :  laftly,  becaufe  perfons  of  birth  and  fortune,  after 

naving  finifhed  their  ufual  courfes  at  the  univerfities,  have 

r  ^x  ^  feldpm  leifure  or  refolution  fufficient  to  enter  upon  a  new 

fchenie  of  ftudy  at  a  new  place  of  inilruf^ion.     Wherefore 

few  gentlenjen  now  refort  to  the  inns  of  court,  but  fuch  for 

whom  the  knowledge  of  pra£tice  is  abfolutcly  neceffary  ^ 

fuch,  I  mean,  as  are  intended  for  the  profeflion  :  the  reft  of 

our  gentry  (not  to  fay  our  nobility  alfo)  having  ufually  re- 

*>  3  Rep.  prcf. 

(3)  The    inns  of   court    are,    the   Inner   Temple,    Middle 

Temple,  X.incoln'8  Inn,  and  Gray's  Inn,  from  which  focietie^ 

alone,  ftudents  are  called  to  the  bar.      The  inns  of  chancery 

.are,  Clifford's  Itin,  Clement's  Inn,  Lion's  Inn,  New  Inn,  Fumi- 

,val's  Inn,  Thavies's  Inn,  Staple's  Inn,  and^  Barnard's  Inn.     Thefe 

.  are  fubordinate  to  the  inns  of  court ;    the  three  Aril  belong  to  the 

Inner  Temple,  the  fourth  to  the  Middle  Teipple,  the  two  next  to 

Lincoln's  Inn,  and  the  two  lafl  to  Gray's  Inn.  (Dug.  Orig.juM 

320  &  pa/pm.)     Gentlemen  are  never  entered  at  prefent  in  the 

inns  of  chancery  with  an  intention  of  being  called  to  the  bar,  for 

admifiion  thcre^would  now  be  of  no  avail  with  regard  to  the  time 

and  attendance  required  by  the  inns  of  court. 

tired 
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tirod  to  dieir  eftates,  or  vUHed  foreign  kingdomSi  or  enteT€4 
npon  public  life,  without  any  inftru^^lon  in  the  laws  of  th^ 
land,  and  indeed  with  hardly  any  opport'Unity  of  gainiiXgin* 
ftni£ltony  unlcf9  it  can  be  afibrded  them  in  thefe  feats  of 
learning. 

Akd  that  thefe  are  the  proper  places,  for  affbrding  afTift* 

ances  of  this  kind  to  gentlemen  of  a1]  ftatlons  and  degrees,^ 

pmnot  (I  think)  with  any  colour  of  reafon  be  denied.     For 

not  one  of  the  objeflions,  which  are  made  to  the  inns  of 

court  and  chancery,  and  which  I  have  juft  now  enumerated, 

viU  hold  with  regard  to  the  univerGties.     Gentlemen  may 

here  aiibciate  with  gentlemen  of  their  own  rank  and  degree. 

Nor  are  their  condu^  and  ftudies  left  entirely  to  their  own 

difcretion ;  but  regulated  by  a  difcipline  fo  wife  and  exa£):, 

yet  fo  liberal,  fo  fenfible,  and  manly,  that  their  conformity 

to  its  ru)e$  (which  does  at  prefent  fo  much  honour  to  our 

youth)  is  not  more  the  effe£l  of  conRraint  than  of  their  own 

inclinations  and  choice.    Neither  need  they  apprehend  too 

long  an  avocation  hereby  from  their  private  concerns  and 

imufements,  or  (what  is  a  more  noble  obje£t)  the  fervice  of 

their  friends  and  their  country.     This  ftudy  will  go  hand  In 

hand  with  their  otherpurfuits :  it  will  obftru£l  none  of  tliemj 

it  will  ornament  and  aflilt  them  all. 

But  if,  upon  the  whole,  there  are  any  ftlU  wedded  to  mo- 
nadic prejudice,  that  cait  entertain  a  doubt  how  far  this  (ludy 
is  properly  and  regularly  academical^  fuch  perfons  I  am  afraid 
cidier  have  not  confidered  the  conftitution  and  defign  of  an 
pniverfity,  or  elfe  think  very  meanly  of  it.  It  muft  be  a  de- 
plorable narrownefs  of  mind,  that  would  confine  thefe  feats 
of  inftru£lion  to  the  limited  views  of  one  or  two  learned 
profefiions.  To  the  praife  of  this  age  be  it  fpoken,  a  more 
open  and  generous  way  of  thinking  begins  now  univerfally  [  27  j 
^o  prevail.  The  attainment  of  liberal  and  genteel  accom- 
plifhments,  though  not  of  the  intellectual  fort,  has  been 
thought  by  our  wifeft  and  mod  afFedlionate  patrons  %  and 

c  Lord  chancellor  Clarendon,  in  his     p.  325*  tippeirs  to  have  bren  very  loli- 
,ae  of  education,  among  hjs  tra^t,    cicuus,  that  it  might  be  made  <<  a  part 

*«  of 
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▼cry  lately  by  the  whole  univcrfity  ',  no  fmall  improvement 
of  our  antient  plan  of  education :  and  therefore  I  may  fafely 
affirm  that  nothing  (how  unufual  focvcr)  is,  under  due  regu<* 
lations,  improper  to  be  taught  in  this  place,  whifh  is  proper 
for  a  gentleman  to  learn.  But  that  a  fcience,  which  diftiiw 
guiflies  the  criterion^  of  right  and  wrong;  which  teaches  to 
eftablifh  the  one,  and  prevent,  punifli,  or  redrefs  the  other ; 
which  employs  in  it's  theory  the  nobleft  faculties  of  the  foul, 
and  exerts  in  it's  pracUce  the  cardinal  virtues  of  the  heart ; 
^  fcience,  which  is  univerfal  in  it's  ufe  and  extent,  accommo- 
dated to  each  individual,  yet  comprehending  the  whole  cpm^ 
munity ;  that  a  fcience  like  this  (hould  ever  have  been  deemed 
nnneceffary  to  be  ftudied  in  an  univerfity,  is  matter  of 
aftonifhmeut  and  concern.  Surely,  if  it  were  not  before  an 
objedl  of  academical  knowlege,  it  W4S  high  time  to  make  it 
one :  and  to  thoiie  who  can  doubt  the  propriety  of  its  recep- 
tion among  us,  (if  any  fucli  there  be,)  we  may  return  an  an- 
fwer  in  their  own  way,  that  ethics  are  confefledly  a  branch 
of  academical  learning ;  and  Aridotle  himjelf  has  fatd^  fpeak- 
ii)g  of  the  law((  of  his  own  country,  that  jurifprudence,  or 
^e  knowlege  of  ^hofe  laws,  is  the  principal  ax^d  moll  perfe^ 
)>ranch  of  ethics  ^^ 

From  a  thprough  convidiion  of  this  truth,  our  munificenl 
kenefaftor,  MrV|NE|i,  having  employed  above  half  a  century 
in  amaffing  material;^  for  n^w- fnodelling  and  rendering  more 
pommodiovis  the  rude  (ludy  of  the  laws  of  the  land,  configned 
[  *8  J  both  the  plan  ^nd  execution  of  thcfe  his  public-fpirited  de- 
figns  to  thp  wifdom  of  his  parent  univerfity.  Refolving  to 
fledicate  his  learned  labour^  <<  to  the  benefit  of  pofterity  an4 

«  oT  tbe  orpamjBnt  of  our  learned  aca.  from  hit  noble  dcfcencfants,  on  condT« 

**  demies,    to    teach   the  qualities  of  tinn  to  apply  the  profits  arifing  from  it*t 

^  riding,  dancing,  and  fencing,  at  thofe  publication   to  the  edabiiihment  of  % 

•  «  hours  when  mofe  ferioi^  exprcifes  mauagt  in  tbe  univerfityt 

f#  ihould  be  intermitted/*  c  TiXiia  /u«Xi^a  «{f-i9,  oti  r^ c  TgXi(«f 

<i  By  accepting  in  full  convocation  the  ajiTfl;  xi^9i%  i^u    Ethic,  ad  NUom^b* 

fCQ^aiodtr  of  Lord  Clareodoa'i  hXStoiy  /•  5*  ^  S* 
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«  the  pdrpettial  fenrice  of  his  country  ^"  he  was  fcnfible  he 
could  not  perform  his  refolution  in  a  better  and  more  efFce- 
tuil  manner,  than  by  extending  to  the  youth  of  this  place, 
thofe  afliftanccs  of  which  he  fo  well  remembered  and  fo 
heartily  regretted  the  want.  And  the  fcnfe,  which  the  uni- 
Tcrfity  has  entertained  of  this  ample  and  mod  ufeful  bene- 
hlWon,  mud  appear  beyond  a  doubt,  from  their  gratitude 
in  receiving  it  with  all  poflible  marks  of  efteem  s  •  from 
dietr  alacrity  and  unexampled  difpatch  in  carrying  it  into 
execution  ' ;  and,  above  nil,  from  the  laws  and  conftitutions 
by  which  they  have  cffc£tually  guarded  it  from  the  negied^ 
ind  abufc  to  which  fuch  inditutions  are  liable  ^ '  We  have 

^  See  tlie  preface  to  the  eighteenth  probably  he  fufficient  hereafter  to  fouod 

folaxne  of  h'ts  abridgment.  another  feilowdiip  and   fcholarflaip,  or 

C  Mr  Viner   is  enrolled    among   the  three   more    fcholar/hips,    as   (hall    be 

pabiic  bcnefa£tors  of  the  univerfity  by  thought  rood  eipcdient. 

.J«ciee  of  convocation.  1  The  statutes  are  in  fubftance  it 

^  Mr  Viner  died  Jane  5,  1756.    His  follows. 

tSk&s  were  collected  and  fettled,  near  i.  That  the  accounts  of  this  hene** 

a  itdame  of  his  work  printed,  almoft  faction  be  feparately  kept,  and  annually 

tbewh'^le  dUpofed  of,  and  the  accounts  audited  by  the  delegates  of  accounts  and 

made  up^  in  a  year  and  a  half  from  his  profelfor,  and  afterwards  reported  to  coa« 

deieafic,  by  the  very  diligent  and  worthy  vocation. 

admioiihatora  with   tlie   will  annexed,  2.  That  a  profeiTorihip  of  the  laws 

(Dr  Weft  and  Dr  Good  of  Magdalenr,  of  England  be  eftablifhed,  with  a  falarjr 

DrWhailcy  of  Oriel,    Mr  Buckler  of  of  two  hundred  pounds  ^^  4ffi7«<m  j  the 

All  Souk,  and  Mr  Betts  of  Univerfity  profefTor  to  J>e  eleded  by  convocation* 

(sttege,)  to  whom  tha:  care  wasconfign-  and  to  be  at  the  time  of  his  ele£tion  at 

ei  by  the  uolverfity.    Another  half  >ear  lead  a  mafter  of  irts  or  bachelor  of  civil 

vat  employed  in  con  Hdering  and  fettling  law  in  the  univerfity  of  Oxford,  often 

t  plan  of  the  propofed  in(!itution,  and  years  ftand'.ng  from  his  matriculation  | 

in  framing  the  Aatutes  thereupon,  which  and  alfo  a  barrifter  at  law  of  four  yeart 

were  finally  confirmed  by  convocation  (landing  at  the  bar. 

OD  tbe  ^d  of  July  1758.     The  profef-  3.  That  fuch  profeflbr  (by  himfelf, 

ibr  was  eleded  on  the  20th  of  Odober  or  by  deputy  to  be  previoufly  approved 

iionowing,  and  two  fcholars  on  the  fuc  by   convocation)    do  read  one  folenm 

ceeding  aay.     And,  laftly,  it  was  agreed  public  ledure  on  the  laws  of  England, 

•ttbe  annual  audit  in  1761,  to  eftablifli  and  in  the  Engliih  language,  in  everf 

aiidlowftip;  and  a  fellow  was  accord-  academical  term,  at  ceruio  ftated  timet 

iag^  cleded  in   January  following.—  previous  to  the  comipencement  of  the 

Tbe  lefidoe  of  this  fund,  arifing  from  common  law  term  i    or  forlisit  twenty 

^  £ik  of  Mr  Viocr*!  abrtdgsnent,  will  pounds  for  every  omififioa  to  Mr  Vi- 
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feen  an  univerfzl  emtlation^  who  bed  fiiould  underdaad,  or 
inoft  faithfully  purftie,  the  defigns  of  Oar  generous  patron  : 

sier*s  geoeral  fund :    flnd  Hfo  (by  him*  daio,  aecordiifg  to  the  (late  of  Mt  Vi- 

felfy  or  bj  deputy  to  be  approved,  if  oc*  ner*s  retennes. 

cafionaly    by    the  Tiu.cKancellor   a/id  6.  That  efery  fellow  bedewed  by 

frodors;   otf   if  permanent,  both  tlie  Convocatiooy  and  at  the  time  of  eledion 

caafe  and  the  depury  to  be  annually  iip-  be  onmarriedy  and  at  lealt  a  mafter  of 

proved  by  convocation)   do  yearly  read  arts  r^t  bachelor  of  civil  law,  and  imem- 

cme  complete  couric  of  le^res  on  the  ber  of  Ibme  college  or  hall  in  the  unu 

laws  of  England,  and  in  the  Englifli  Un^  terfity  of  Oxford }  the  fcholars  of  thia 

guage,  confining  of  fixty  lectures  at  the  foundation,  or  fuch  as  have  been  fcholart, 

kaft;  to  be  read  during  the  univerfity  (if  qualified  and  approved  of  by  convo- 

term  time,  with  fuch  pr6per  intervals  catioq,)  to  have  the  preierencc  s  that  i^ 

that  not  more  than  four  leduitt  nay  not  a  barrider  when  choien>  ht  be  ciUed 

lall  within  any  fingle  week  :   that  the  to  the    bar  within  one  year  after  hia 

profeflbr  do  give  a  roonth*s  notice  of  ele^ion  \  but  do  refide  in  the  univerfity 

the  time  when  the  courfe  is  to  begin,  two  months  in  every  year,  or  in  cafe  of 

and  do  read  gratii  to  the  fcholars  of  Mr  non-refidence  do  forfeit  the  ftipend  of 

Viner*8  foundation ;  but  may  demand  of  that  year  to  Mr  Viner^s  general  fund, 

other  auditors  fuch  gratuity  as  /hall  be  7.  That  every  fcholar  beele^ed  by 

lettled  from  time  to  time  by  decree  of  convocation,  and  at  the  time  of  ele^oa 

convocation  \  and  that  for  every  of  the  be  unmarried,  and  a  member  fii  fome 

Ciid  fixty  le£^ures  omitted,  the  profeflfor,  college  or  hall  in  the  univerfity  of  Oxford, 

on  complaint  made  to  the  vice*  chancel-  who  (hall  have  been  matriculated  twenty, 

lor  within  the  year,  do  forfeit  forty  fliil-  four  calendar  months  at  the  leaft  \  that 

lings  to  Mr  Viner*s  general  fund )   the  he  do  take  the  degree  oi  bachelor  of 

^  froof  of  having  performed  his  duty  to  civil  law  with  all  convenient  fpeed  (either 

lie  upon  the  faid  profeflbr.  proceeding  in  arts  or  otherwife)  j  and  pre- 

4.  That  every  profefiTor  do  continue  vious  to  his  taking  the  fame,  between  the 

in  his  office  during  life,  unlefs  in  cafe  of  fecond  and  eighth  ye^r  from  his  matri- 

foch  miibehaviour  as  fhall  amount  to  culaiion,  bo  bound  to  attend  two  courfes 

Vannition  by  the  univerfity  ftatutcs  \  or  of  the  profe(ror''s  le^ures,  to  be  certified 

unlefs  he  defertt  the  profefiioa  of  the  under  the  profeifor's  hand  \  and  within 

law  by  betaking  bimfelf  to  another  pro-  one  year  after  taking  the  fame  to  be 

leffion  \  or  unlefs,  after  one  admonition  called  to  the  bar ;  that  he  do  annually 

by  the  vice-chancdlor  and  profiors  for  refide  fix  months  till  he  is  of  four  years 

notorious  negleftj  he  is  guilty  of  another  ftandlog,   and  four  months  from  that 

flagrant  omifllioo  ;  in  any  of  which  ca£e&  time  till  he  is  mailer  of  arts  or  bachelor 

be  be  deprived  by  the  vlce-chancellpr^  of  civil  law  j    after  which  he  be  bound 

with  confeot  of  the  houfe  of  coovoca*  to  refide  two  months  in  every  year ;  or  in 

tion.  cafe  of   non-refidence,   do  forfeit  the 

5.  That  fuch  a  number  of  fellow-  flipend  of  that  year  to  Mr  Viner's  ge-» 

Aipt  with  f  ftipend  of  fifty  pounda  ftv  neral  fund. 

wnrnm^  and  fcholar&ips  with  a  ftipend  8.  That  the  fcholarihips  do  become 

^f  thirty  pounds,  be  eftabliflied,  as  the  void  in  cafe  of  non-attendance  on  tbe 

coNvocation  (hall  from  time  to  time  or-  profelTor,  or  not  taking  the  degree  of 

bachelor 
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and  with  pleafure  we  recoiled):,  that  thofe  wKo  are  moA 
£ftmgailhed  by  their  quality^  their  fortune,  their  ftation^ 
their  learning,  or  their  experience,  have  appeared  the  mod 
zealoiis  to  promote  the  fucce&  of  Mr  Viner^a  eftabliihmeiit. 

The  advantages  that  might  refult  to  the  fcience  of  th6 
law  itfelf,  when  a  little  more  attended  to  in  thefe  feats  of 
faiowiege,  perhaps,  would  be  very  confiderable.    The  lei* 
fore  and  abilities  of  the  learned  in  thefe  retirements  might 
titfaer  fnggeft  expedients,  or  execute  thofe  didated  by  wifer 
heads  ^,  for  improvhig  it's  method,  retrenching  it's  fuper- 
floidesj   and  reconciling  the  little  contrarieties,  which  the 
praflice  of  many  centuries  will  neceflarily  create  in  any  hu- 
man fyftem :  a  taik,  which  thofe,  who  are  deeply  employed 
IB  bufinefs  and  the  more  adive  fcenes  of  the  profeffion,  can 
hardly  condefcend  to  engage  in.     And'  as  to  the  intereft,  ot 
(which  IS  the  fame)  th^  reputation  of  the  univerfities  them- 
fehes,  I  may  venture  to  pronounce,  that  if  ever  this  ftudy 
(hould  arrive  to  any  tolerable  perfeAion  either  here  or  at 
Cambridge,  the  nobility  and  gentry  of  this  kingdom  would 
not  ihotten  their  refidence  upon  this  account,  nor  perhaps 
entertain  a  Worfe  opinion  of  the  benefits  of  academical  edu* 

^hdor  of  cWil  law,  btinf  daly  admo-  the  proftiTarihipy  fellowfhips,  or  fcholir- 

Biihed  lb  to  do  by  the  vicc-chincellor  ihips,  the  profits  of  the  current  year  be 

wd  pio^lors  :   and  that  both  fellowfhipt  rateably  divided  between  the  predeceCTory 

and  fchobrihips  do  expire  at  the  end  of  or  his  reprefentatives,  and  the  fucccffor ; 

ten  years  after  each  refpefUve  ele€bion ;  and  that  a  new  ele^on  be  had  within 

«id  become  toid  in  ckiie  of  grofs  mifbe.  one  month  afterwards,  unjefs  by  that 

haTk>ar>  non*refidence  for  two  years  to-  means  the  time  of  election  ihall  fall  with- 

fBCher,  mairiage,  not  being  called  to  the  in  any  vacationi  in  which  cafe  it  be  de. 

bar  within  the  time  before  limited,  (being  ferred  to  the  firft  week  in  the  next  fall 

duly  admooiihed  lb  to  be.  b'y  thfc  vice-  term.    And  that  before  any  conrocatlon 

chanceUor  and  pro^ors,)  or  de(erting  the  ihall  be  held  for  fuch  eiedUon,  or  for  any 

profeffion  of  the  law  by  following  any  other  matter  relating  to  Mr  Viner*8  be- 

ofber  profefliofl :  and  that  in  any  of  thefe  nefa^an,  ten  days  public  notice  be  given 

cafes  the  vice  chanedlor,  with  cunfent  of  to  each  college  and  hall  of  the  con voca- 

coDvocation,  do  declart  the  place  a^uaU  tion,  and  the  canfe  of  convoking  it. 

^  vwd.  ^  See  lord  Bacon>  propofals  aad  ofl^ 

9*  That  in  cafe  of  any  vicaocy  of  ofadigell* 

1  -  cation. 


30  On  ihe   Study  In  trod* 

cation.  Neither  (houlil  it  be  confidered  as  a  matter  of  light 
impiortance,  that  while  we  thus  extend  the  pomoeria  of 
uniyerfity  learning,  and  adopt  a  new  tribe  of  citizens  within 
[31]  thefe  philofophical  walls,  we  intereit  a  very  numerous  and 
very  powerful  profeflion  in  the  prcfervation  of  our  rights 
and  revenues^ 

For  I  think  it  paft  difpute  that  thofe  gentlemen,  whd 
refort  to  the  inns  of  court  with  a  view  to  purfue  the  pro« 
feflion,  will  find  it  expedient  (whenever  it  is  pra£licable)  to 
Jay  the  previous  foundations  of  this,  as  well  as  every  other 
fcience,  in  ode  of  our  learned  univerfities.  We  may  ap* 
peal  to  the  experience  of  every  fenfible  lawyer,  whether  any 
thing  can  be  more  hazardous  or  difcouraging  than  the  ufual 
entrance  on  the  ftudy  of  the  law.  A  raw  and  unexperienced 
youth,  in  the  mod  dangerous  feafon  of  ^life,  is  tranfplanted 
on  a  iudden  into  the  mid  (I  of  allurements  to  pleafure,  with- 
out any  reltraint  or  check  but  what  his  own  prudence  can 
fugged  y  with  no  public  dire£liou  in  what  courfe  to  purfue 
his  inquiries  ;  no  private  aflidance  to  remove  the  didrefles 
and  difE^ulties  which  will  always  embarrafs  a  beginner.  la 
this  fituation  be  is  expelled  to  fequeder  himfclf  from  ilie 
world,  and  by  a  tedious  lonely  procefs  to  extract  the  theory 
of  law  from  a  mafs  of  undigeded  learning ;  or  elfe  by  au 
affiduous  attendance  on  the  courts  to  pick  up  theory  and  • 
practice  together,  fulEcient  to  qualify  him  for  the  ordinarjr 
run  of  buGnefs.  How  little  therefore  is  it  to  be  wondered  at, 
that  we  hear  of  fo  frequent  mifcarriagesj  that  fo  many  gentle* 
men  of  bright  imaginations  grotxr  weary  of  fo  unpromifing  a 
fearch ',  and  addi£l  themfelves  wholly  to  amufements,  or  other 
lefs  innocenc  purfuits ;  and  that  fo  many  perfons  of  moderate 
capacity  confufe  themfelves  at  fird  fetting  out,  and  continue 

*  Sir  Henry  Speimao  io  the  preface  «  yarr   Rnguam    firigrindm,    £aUBum 

CO  his  gloflary,  hit  given  us  a  very  lively  «  barbaram^  mitb^dum  int^cinrtamf  »#- 

picture  of  his  own  diftieis  upon  this  oc  «  im  mn  mgentem  Jelum  fed  ptrfttmt 

Ufioo.    «  Em}fit  me  m^ter  Lmtdinum^  «  humerit  fuJHneruUtm^  excidit  miii  (fa* 

**  Juris   nejiri  capeffendi  gratia  I    cujtit  **  UprJ  snimMS,  &e," 
**  turn  nftjiihulum  JulutaJJcm,  refcriffem- 

evcr 


|k  i^f  the  Law.  ^t 

fcver   datk   and  puzzled  during  the  remainder   of   theif 
Uvea ! 

Tire  evident  wapt  6f  fomft  afliftance  in  the  itidimcnts  of 
kgal  knowlege  has  given  birth  to  a  praftice,  which  if  cvcf 
It  had  grown  to  be  general,  muft  have  proved  of  extremely    . 
pernicious  confequence.     I  mean  the  cuftom  by  fome  fo  C  3^  J 
lery  warmly  recommended,  of  drojjping  all  liberal  educa* 
tiooj  as  of  no  ufe  to  (ludents  in  the  law :  and  placing  them, 
in  it's  (lead,  at  the  de(k  of  fontie  (kilful  attorney ;  in  order  to 
initiate  them  eatly  in  all  the  depths  of  praftice,  and  render 
them  more  dextrous  in  the  mechanical  part  of  buflnefs.     A 
few  inftahces  of  particular  perfons,  (men  of  excellent  learn- 
ing, and  unblemiflied  integrity,)  who,  in  fpite  of  this  method 
of  education,  have  (hone  in  the  foremoft  ranks  of  the  bar^ 
have  afforded  fome  kind  of  fan£lion  to  this  illiberal  path  to 
the  ptofeflion,   and  biafled  mariy  parents,  of  (hortfighted 
judgtnent,  in  it*s  favour :  not  confidering  that  there  are  fome 
geniufes,  formed  to  overcome  all  difadvantages,  and  that 
from  fuch  particular  inftances  no  general  rules  can  be  formed  • 
iK>r  obferving,  that  fhofe  very  perfons  have  frequently  re- 
commended by  the  mo(t  forcible  of  all  examples,  the  dif* 
pofal  of  their  own  offspring,  a  very  different  foundation  of 
legal  ftodies,  a  regular  academical  education.     Perhaps  too, 
iu  retam^  I  could  now  direft  their  eyes  to  our  principal 
feats  of  juftice,  and  fuggeft  a  few  hints,  in  favour  of  univeif- 
fity  learning  °* :— but  in  tbefc  all  who  hear  me,  I  know  have 
already  prevented  me. 

Making  therefore  due  allowance  for  one  or  two  (hining 
exceptions,  experience  may  teach  us  to  foretell  that  a  lawyer 

•  The  foar  higheft  jiMiicial  eifficci.  Souls  college;  another,  ftudent  of  Chr'.ft 
wee  at  chat  tiroe  filled  by  scotlemen.  Church ;  anci  the  fourth  a  fellow  ot 
Ha  of  wbombJd  been  fellows  of  AH     Trinity  collrge,  Cambridge  (4). 

(4)  The  two  firft  were.  Lord  Nortliington  and  I^rd  Chief  Jus- 
tice WiHes  J  tlie  third,  Lord  Mansfield  ;  and  the  fourth.  Sir  Tho- 
na  Clarke,  Mailer  of  the  Rolls. 
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thus  educated  to  the  bar,  in  fubforvience  to  attorneys  and 
folicitors ",  will  find  he  has  begun  at  the  wrong  end.  If 
praclice  be  the  whole  he  is  taught,  praftice  muft  alfo  be  the 
whole  he  will  ever  know  :  if  he  be  unm(lru£led  in  the  ele- 
inents  and  fird  principles  upon  which  the  rule  of  pradlice  il 
founded,  the  lead  variation  from  eilabliftied  precedents  will 
totally  diftraft  and  bewilder  him  :  ita  iex  fcripia  eji^  \%  the 
utmod  his  knowlcge  will  arrive  at :  he  mud  never  afpire 
to  form,  and  feldom  exped:  to  comprehend,  any  arguments 
drawn  a  priori^  from  the  fpirit  of  the  laws  aE)d  the  natural 
foundations  of  judice. 

C  33  il  ^^^  '^  ^^'^^  ^^' »  ^^^  (^^  ^^'^  perfons  of  birth,  or  fortune, 
or  even  of  fc!)oladlc  education,  will  fubmit  to  the  drudgery 
of  fervitude  and  the  manual  labour  of  copying  the  trafli  of  an 
office)  fhould  this  infatuation  prevail  to  any  conGderable  de- 
^6e,  we  mud  rarely  cxpcft  to  fee  a  gentleman  of  didinftion 
6r  learning  at  the  bar.  And  what  the  confequence  may  be, 
to  have  the  interpretation  and  enforcement  of  the  laws 
(which  include  the  entire  difpofal  of  our.  properties,  liber- 
ties, and  lives)  fall  wholly  into  the  hands  of  obfcure  or  illite- 
fate  men,  is  matter  of  very  public  concern  (5). 

n  See  Kennel's  Life  of  Somner.  p.  67.  ©  Ff.  40.  9.  la. 

t*m      t  >• Ill  I  I     ■       I  ■  ■  ji  

(5)  The  learning,  which  of  late  years  lias  diftingiiiflied'the  bar, 
kaves  little  itrafoii  to  apprehend  that  fuch  will  fpccdily  be  the  de- 
graded ilate  of  the  laws  of  England.  Our  author's  labours  and 
example  liavc  contributed  in  no  inconfiderablc  degree  to  refcae  the 
proftflion  from  the  reproaches  of  Lord  Bolingbroke,  whofe  fenti- 
xncnts  upon  the  education  of  a  barrifter,  corrcfpond  fo  fully  with 
thofc  of  the  learned  judge,  that  they  deferve  to  be  annexed  to  this 
elegant  difTertation  on  the  Ihidy  of  the  law. 

*'  I  might  inftancc  (fays  he)  in  other  profefliotis,  the  obligalion 
rticn  lie  under  of  applying  to  certain  parts  of  hiftory  ;  and  I  can 
hardly  forbear  doing  it  in  that  of  the  law,  in  it's  nature  the  noblefl 
and  mod  beneficial  to  mankind,  in  it's  abufe  and  debafement  the 
mod  fordid  and  the  mod  pemicidua.  A  lawyer  now  h  nothing 
more,  I  fpeak  of  ninety-nine  in  a  hundred  at  lead,  to  ufe  fome  of 
Tully's  words,  nlft  leguleiut  quidcm  ctmnrr,  ct  acvtut  prgco  a&wrmm^ 
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T*iE  inconveniences  here  pointed  ont  can  never  be  cfFecw 
tually  pTcventcd,  but  by  making  academical  education  a  pre« 
nous  (lep  to  tli^  profeflion  of  the  common  law,  and  at  the 
fime  time  making  the  rudiments  of  the  law  a  part  of  acade- 
mical education.     For  fciences  are  of  a  fociable  difpofition^ 
and  flourifti  beft  in  the  neighbourhood  of  each  other :  nor 
is  there  any  branch  of  learning,  but  may  be  helped  and  im« 
proTcd  by  afliftances  drawn  from  other  arts.     If  therefore 
die  ftudent  in  our  laws  hath  formed  both  his  fentiments  and 
ftyle,  by  perufal  and  imitation  of  the  pureft  claffical  writers^ 
among  whom  the  hiftorians  and  orators  will  beft  deferve 
Ks  regard ;  if  he  can  rcafoi^with  prccifion,  and  feparate  ar- 
gument from  fallacy,  by  the  clear  (imple  rules  of  pure  unfo- 
phifticated  logic ;  if  he  can  fix  his  attention,  and  fteadily 
pnrfue  truth   through  any  the  moft  intricate  dedudion^ 
by  the  ufe  of  mathematical  demonftrations  \  if  he  has  en- 
larged his  conceptions  of  nature  and  art,  by  a  view  of  the 
fcreral  branches  of  genuine,  experimental  philofophy;  if  he 


ttmttir  formtdarum^  auceftfyllaharum*     But  there  have  been  lawyers 
that  were  orators,  philofophers,  hiftorians :  there  have  been  Ba- 
cons and  Clarendons.     There  will  be  none  fuch  any  more,  till  iii 
fome  better  age  true  ambition,  or  the  love  of  fame>  prevails  over 
2varice ;  and  till  men  fmd  leifure  and  encouragement  to  prepare 
thcmfdves  for  the  exercife  of  this  profeflion,  by  climbing  up  to 
the  montage  ground^  fo  my  Lord  Bacon  calls  it,  of  fcience,  inllead 
of  grovelling  all  their  lives  below,  in  a  mean  but  gainful  applica- 
tion to  all  the  little  arts  of  chicane.     Till  this  happen,  the  profcf- 
fion  of  the  law  wfll  fcarce  deferve  to  be  ranked  among  the  learned 
profdfioos ;  and  whenever  it  happens,  one  of  the  vantage  grounds 
to  which  men  muft  climb  is  meuphyfical,  and  the  other,  luftori- 
cal  knowledge. 

^  They  mufbpry  into*  the  fecrtt  reccfles  of  the  human  heart,  tfnd 
become  well  acquainted  with  the  whole  moral  world,  that  they  may 
difcoVcr  the  abftraA  reafon  of  all  laws ;  and  they  muft  trace  the 
laws  6f  particular  ftates,  efpecially  of  their  own,  from  the  firft 
i^gh  flcetches,  to  the  more  perfedl  draughts ;  from  the  firfl  caules 
w  occa&ms  that  produced  them,  through  all  the  efie&s,  good  and 
t^tbftliief  prodvced.''  (Stad.ofHiil.  p.  3;3.  quarto  edition.) 
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h^s  imprefTcd  on  his  -mind  the  found  maxims  of  the  law  of 
naturei  the  bed  and  mod  authentic  foundation  of  human* 
laws  f  ify.  ladly,  he  has  contemplated  thofe  maxims  reduced 
to  a  pra£lical  fydem  in  the  laws  of  imperial  Rome;  if  he 
has  done  this  or  any  part  of  it,  (though  all  may  be  eafiljr 
done  under  as  able  indru£lors  as  ever  graced  any  feats  of 
learning,)  a  ftudent  thus  qualified  may  enter  upon  the  ftudy- 
of  the  law  with  incredible  advantage  and  reputation.     And 
F  i4  ]  ^f»  ^^  t^^  conclufion,  or  during  the  acquifition  of  thefe  ac- 
complifliments,  he  will  afford  himfelf  here  a  year  or  two's- 
farther  leifure,  to  lay  the  foundation  of  his  future  labours 
in  a  folid  fcientifical  method,  without  thirding  tQ6  early  to 
attend  that  prafkice  which  it  is  Tmpodible  he  fliould  rightly 
comprehend,  he  will  afterwards  proceed  with  the  greated 
cafe,  and  will  unfold  the  mod  intricate  points  witli  aa  intur 
itive  rapidity  and  cleamefs* 

I  SHALL  not  infid  upon  fuch  motives  as  might  be  drawn 
from  principles  of  oeconomy,  and  are  applicable  to  particu* 
lars  only :  I  reafon  upon  more  general  topics.  And  there- 
fore ^to  the  qualities  of  the  head,  which  I  have  jud  enume- 
rated, I  cannot  but  add  thofe  of  the  heart ;  affeftionate  loy- 
alty to  the  Iiing»  a  zeal  for  liberty  and  the  conditution,  a 
fenfe  of  real  honour,  and  well  grounded  principles  of  religion; 
as  necefTary  to  form  a  truly  valuable  Englifh  lawyer,  a  Hyde» 
a  Hale,  or  a  Talbot.  And,  whatever  the  ignorance  of  fome^ 
or  unkind nefs  of  others,  may  have  heretofore  untruly  fug- 
geded,  experience  will  warrant  us  to  affirm,  that  thefe  en* 
dowments  of  loyalty  and  public  fpirit,  of  honour  and  reli- 
gion, are  no  where  to  be  found  in  more  high  pcrfe^ion  than 
in  the  two  nniverCcies  of  this  kingdom* 

'  Before  I  conclude,  it  may  perhaps  be  expefted,  that  I  lay 
before  you  a  ffaort  and  general  account  of  the  method  I  pror 
pofe  te  follow,  in  endeavouring  to  execute  the  trud  you  have 
been  pleafed  to  repofe  in  my  hands.    And  in  thefe  folemn 

l^£fures,  which  are  ordained  to  be  read  at  the  entrance  of 

...'•»•■•  ■  ■ 

«very  tenn,  (more  perhaps  to  do  public  hooour  tf>  this  l«ad- 
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able  inftTtncion,  than  for  the  private  inftru£lion  of  indivi- 
iiuaUf ,)  1  prefame  it  will  beft  anf^ver  the  intent  of  our  bene- 
Caftor  and  the  expectation  of  this  learned  body,  if  I  attempt 
to  illuftrate  at  times  fuch  detached  titles  of  the  law,  as  are 
the  mod  eafj  to  be  underftood,  and  moil  capable  of  bif- 
torical  or  critical  ornament.     But  in  reading  the  complete 
coiirfe>  ^Rrhich  is  arniually  configned  to  my  care,  -a  more  re- 
gular method  will  be  ncceflary ;  and,  till  a  better  is  propofed, 
1  Oiali  uke  <he  Kbcrty  to  follow  the  fame  that  \  have  already  [  3$  1 
fttbmitted  to  the  public  4.     To  fill  up  and  finifli  that  outline 
with  propriety  and  carre£tnefs,  and  to  render  the  whole  in- 
telligible to  the  uninformed  minds  of  beginners,  (whom  we 
are  too  apt  to  fuppofe  acquainted  with  terms  and  ideas, 
which  they  never  had  opportunity  to  learn,)  tins  mud'  be  my 
ardent  endeavour,  though  by  no  means  my  promife,  to  ac- 
•complifli.     You  will  permit  me  however  very  briefly  to  de- 
fcribe,  rather  what  I  conceive  an  academical  expounder  of 
the  laws  Ihould  do^  thaa  what  I  have  ever  k<iown  to  be 
llone. 

He  fliould  confidev  his  courfe  as  a  general  map  of  the 
law,  marking  out  the  (hape  of  the  country,  it*s  connexions 
and  boundaries,  it's  greater  divifions  and  principal  cities:  it 
is  not  his  bufinefs  to  defcribe  minutely  the  fubordinate  limits, 
or  to  fix  jthe  longitude  and  latitude  of  every  inconfiderable 
bamlet.  His  attention  ihould  be  engaged,  like  that  of  the 
readers  in  Fortefcue's  inns  of  chancery,  <*  in  tracing  out  the 
*<  originals  and  as  it  were  the  elements  of  the  law."     For 

if,  as  Juilinian '  has  obferved,  the  tender  underflanding  of 

/ 

7  See    Lowth^t     Cratio    Crnviana^  moJiffimey  Jt  prm9  Itvi  ac  ^mplui  via 

•ft  365.  fin^iJa  tradantur :    aUo^ut^  Ji  Jiatim  ah 

9  The  analyilt  of  the  lairt  of  Eng*  initio  rudtm  adbue  et  infirmum  animum 

1m4,  fiift  jwiblUhcd,  ji.  D.  I?56t    an^  fiudiofi  muluudint  ac  varieratf  rtrum  ortt' 

ezhiUting  the  order  and  prioclpal  divi-  rattimuty  duorum  alterumy  aut  dtfertortm 

ioo««f  the  caTuing Commcn tahiks  ;  fiudiarum  effidemut,  ant  cum  magno  laio* 

'•bidiiiere  originaUy  fubmicfied  to  the  re^  foi^e  etiMm  cum  diffidentia  (quaeplc'^ 

ittiveifiiy  uiapfiYaUCOurieaf  le^urei,  rumqut  juvttin  avcrtitj  firius    sd   id 

A.D,  17^2  perductmusy  od  quody  leviore  via  duElus^ 

'  ImifiaOikai  miis  txtancre  jura  po-  Jim  ma^no /ahtre,   tt  ^nt  uUa  diffidentia 

pt^RimaiUfita  videntur  iradipfiffe  ccm-  maturius  prrduci  pottt^rt,     /r/f.  I.  I.  2. 
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the  ftudcnt  be  loaded  at  the  firft  with  a  multitude  and  varie- 
ty of  matter^  it  will  richer  occasion  him  to  defert  his  ftudies, 
or  will  carry  him  heavily  through  them^  with  much  labour, 
delay,  and  defpondence.     Thefe  originals  (hould  be  traced 
to  their  fountains,  as  well  as  our  didance  will  permit ;  to 
the  cudoros  of  the  Britons  and  Germans,  as  recorded  by 
Caefar  and  Tacitus ;  to  the  codes  of  the  northern  nations 
on  the  continent,  and  more  efpecially  to  thofe  of  our  own 
Saxon  princes  \  to  the  rules  of  the  Roman  law  either  left 
here  in  the  days  of  Papinian,  or  imported  by  Vacariut  and 
r  ^5  ]  his  followers;  but  above  all,  to  that  inezhaudible  refervoirof 
legal  antiquities  and  learning,  the  feodal^w,  or,  as  Spelman* 
has  entitled  it,  thc.law  of  nations  in  our  wcftcrn  ofb.  Tbeie 
primary  rules  and  fundamental  principles  (hould  be  weigked 
and  compared  with  the  precepts  of  the  law  of  nature,,  and 
the  pra&ice  of  other  countries ;  (hould  be  explained  by  rea- 
-  fons,  illuftrated  by  examples,  and  confirmed  by  undoubted 
authorities;  their  hiftory  (hould  be.  de(juced,  their  changes 
and  revolutions  obferved^  and  it  (hould  be  (hewn  how  far 
they  are  connc£ked  with,  or  have  at  any  time  been  aiFe^ed 
by>  the  civil  tranfa^ons  of  the  kingdom/ 

*-■.-■  ' 

A  PLAN  of  this  nature,  if  executed  with  care  and  ability, 

cannot  faU  of  admioiftering  a  moll  ufeful  and  rational  en- 
tertainment to  ftudents  of  all  rahks  and  profe(rions ;  and  yet 
it  muft  be  confeiTed  that  the  (ludy  of  the  laws  is  not  merely 
a  matter  of  amufement  \  for,  as  a  very  judicious  writer^  kas 
obferved  upon  a.fimilar  occafion,  the  learner  *<  will  be  con- 
f  <  fiderabiy  difappointed,  if  he  looks  for  entiertainment  with* 
"  out  the  expence  of  attention."  An  attention,  however, 
*  not  greater  than  is  ufually  bcflowed  in  maftering  the  rudi- 
ments of  other  fciences,  or  fomctimcs  in  purfuing  a  favou- 
rite rccrfcation  or  exercife.  And  this  attention  is  not  equally 
neceflary  to  be  exerted  by  every  (Indent  upon  every  occa- 
fion. Some  branches  of  the  law,  as  the  formal  procefs  of 
civil  fuits,  and  the  fubtle  di(lin£tions  incident  to  landed  pro- 

*  Of  parliaments*  57.  t  Dr  Taylor*!  pref.  to  EIcjd.  of  civil  law. 
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pcrty,  which  are  the  moft  difficult  to  be  thoroughly  underr 

ftoody  are  the  lead  worth  the  pains  of  underftanding,  except 

to  fttch  gentlemen  as  intend  to  purfue  the  profedion.     To 

ethers  I  may  venture  to  apply,  with  a.  flight  alteration,  the 

wwds  of  Sir  John  Fortefcue ",  when  firfl  his  royal  pupil 

determines  to  engage  in  this  iludy.     <<  It  will  not  be  necef* 

*^  £iry  for  a  gentleman,  as  fuch;  to  examine  with  a  clofe  ap- 

*^  plication  the  critical  niceties  of  the  law.     It  will  fully  be 

"  fufficient,  and  he  may  well  enough   be  denominated  a 

"  lawyer,  if  under  the  inftruftion  of  a  mafter  he  traces  up 

•*  the  principles  and  grounds  of  the  law,  even  to  their  ori-  [  37  1 

*^  ginal  elements.     Therefore  in  a  very  (hort  period,  ^nd 

*<  with  very  little  labour,  he  may  be  fufficiently  informed  in 

*<  the  laws  of  his  country,  if  he  will  but  apply  his  mind  in 

"  good  earned  to  receive  and  apprehend  them.    For,  though 

'*  fuch  knowlege  as  is  neceiTary  for  a  judge  is  hardly  to 

"  be  acquired  by  the  lucubrations  of  twenty  years,  yet, 

♦*  with  a  genius  of  tolerable  perfpicacity,  that   knowlege 

^  which  is  fit  for  a  perfon  of  birth  or  condition  may  be 

'^  learned  in  a  fingle  year,  witliout  neglecting  his  other  im* 

w  provements." 

To  the  few  therefore  (the  very  few  I  am  perfuaded)  that 
entertain  fuch  unworthy  notions  of  an  univerfity,  as  to  fup- 
pofe  it  intended  for  mere  diffipation  of  thought ;  to  fuch  as 
mean  only  to  while  away  the  aukward  interval  from  childhood 
to  twenty-one,  between  the  reftraints  of  the  fchool  and  the 
liccntioufnefs  of  politer  life,  in  a  calm  middle  date  of  men- 
tal and  of  moral  inaftivity  5  to  thefe  Mr  Viner  gives  no  in- 
vitation to  an  entertainment  which  they  never  can  rclifti^ 
Bat  to  the  long  and  illuftrious  train  of  noble  and  ingenuous 
youth,  who  are  not  more  diftinguiftied  among  us  by  their 
birth  and  pofleffions,  than  by  the  regularity  of  their  conduft 
and  their  third  after  ufeful  knowlege,  to  thefe  our  benefac- 
tor has  confecrated  the  fruits  of  a  long  and  laborious  life, 
worn  out  in  the  duties  of  his  calling  \  and  will  joyfully  reflect 
^if  fuch  reflexions   can  be  now  the   employment  of  his 

u  Di  laud*  Leg*  c.  S. 

P  4  thoughts) 
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thoughts)  that  he  could  not  more  efieflually  have  bene^ 
fited  pofterity,  or  contributed  to  the  fervice  of  the  public^ 
than  by  founding  an  inilitution  which  may  inftru^  the 
fifing  generation  in  the  wifdom  of  our  civil  polity,  and  in^ 
fpire  them  with  a  defire  to  be  (till  better  acquainted  with  thtf 
law$  and  couftUution  of  their  ppuatryf 
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SECTION     THE     3ECPND. 


OF  THE  NATURE  OF  LAWS  in  OENEHAtt 


LA  Wy  in  it's  moft  general  and  comprehenGve  fenle^ 
(igni£es  a  rule  of  adion  j  and  is  applied  indifcrimir 
oately  to  all  kinds  of  a£Uon,  whether  animate  or  an^ 
ammate,  rational  or  irrational.  Thu6  we  fay,  the  laws  of 
notion^  of  gravitation^  of  optics,  or  mechanicSi  as  well  ag 
ihe  laws  of  nature  and  of  nations.  And  it  is  that  rule  of 
aftion,  which  is  prcfcribcd  by  fome  fuperior,  ^nd  which  the 
inferior  is  bound  to  obey* 

Thus  when  jthe  fupreme  being  fbrpie^  the  univerfe,  and 
a^ztK^  matter  out  p£  npthing,  ho  impre^Ied  certain  princk 
pies  tipon  that  matter,  from  which  it  can  nevejr  depart,  and 
without  which  it  would  ceafe  to  hf .  When  he  pujt  that 
flatter  into  mption,  he  cftabliihed  certain  laws  of  motioi^ 
(0  which  all  moveable  bodies  muft  conform.  And, .  to  de- 
icend  from  the  greateft  operations  to  the  fmalleft,  when  « 
workman  forms  a  clock^  or  other  piece  of  mechanifm,  he 
eftabliflies  at  his  own  pleafure  certain  arbitrary  laws  for  it*^ 
^edion  J  as  that  the  hand  (hall  defcribe  a  given  Tpace  in  % 
|ircn  time  ;  to  which  law  as  long  as  the  work  conforms,  fo 
k>Dg  it  continues  in  perfe£lion;  and  anfwers  the  end  of  it*« 
formation. 

If  we  farther  advance,  from  mere  inactive  matter  to  ve- 
getable and  animal  life,  we  fliall  find  them  ftill  governed  by 
bws ;  more  numerous  indeed,  but  equally  fixed  and  invaria«- 
ble.  The  whole  progrefs  of  plants,  from  the  feed  to  the  rooty 
9!tii  from  thence  to  the  feed  again ; — the  method  of  animal 
putrition,  digeftion,  fecretion,  and  all  other  branches  of 
rital  (economy ; — are  not  left  to  chance,  or  the  will  of  the 
pf^tyrc  itfelf^  bat  arc  performed  in  a  irondrous  involuntary 
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manner,  and  guided  t)y  unerring  rules  laid  down  by  the 
great  creator. 

This  then  is  the  general  fignification  of  law,  a  rule  of 
a£tiqp  diftated  by  fomc  fuperior  being:  and,  in  thofe  crea- 
tures that  have  neither  the  power  to  think,  nor  to  will,  fuch 
laws  muft  be  invariably  obeyed,  fo  Jong  as  the  creature  itfeli 
fubnfts,  for  it's  exiftence  depends  on  that  obedience.  But 
laws,  in  their  more  confined  fenfe  (i),  and  in  which  it  is  our 


■  ( I )  This  perhaps  is  the  only  fenfe  in  which  the  word  law  can  be 
ftridly  ufed ;  for  in  all  cafes  where  it  is  not  appHed  to  human 
condud,  it  may  be  confidered  as  a  metaphor,  and  in  every  inftance 
a  more  appropriate  term  may  be  found.  When  it  is  ufed  to  e&- 
"prefs  the  operations  of  the  Deity  or  Creator,  it  comprehends  ideas 
very  different  from  thofe  which  are  included  in  it's  iignification 
when  it  is  applied  to  man,  or  his  other  creatures.  The  volitions 
of  the  Almighty  arc  his  laws,  he  had  only  to  will  ytncQu  ^uq  ttat 
tytHTo.  When  we  apply  the  word  law  to  motion,  matter,  or  the 
works  of  nature  or  of  art,  ^e  /hall  find  in  every  cafe,  that  with 
equal  or  greater  propriety  and  perfpicuity,  we  might  have  ufed  the 
wtjrds  quality ffropertyy  or  peculiarity. — We  fay  that  it  is  a  law 
'of  motion,  that  a  body  put  in  motion  in  'vamo  mud  for  ever  go  foi- 
-ward  in  a  ftraight  line  with  the  fame  velodty ;  that  it  is  a  law  of 
.nature,  that  particles  of  matter  (hall  attradl  each  other  with  a  force 
that  varies  inverfely  as  the  fquare  of  the  dillance  from  each  other  ; 
and  niathematicians  fay,  that  a  feries  of  numbers  obferves  a  certain 
law,  when  each  fubfequent  term  bears  a  certain  relation  or  propor- 
tion to  the  preceding  term :  but  in  all  thcfe  inftances  we  might  as 
well  have  ufed  the  word  property  or  quality y  it  being  as  much  the 
property  of  all  matter  to  move  in  a  ftraight  line,  or  to  gravitate,  as 
it  is  to  be  folid  or  extended  ;  and  when  we  fay  that  it  is  the  law  of 
a  feries  that  each  term  is  the  fquare  or  fquare-root  of  the  preced- 
ing term,  we  mean  nothing  more  than  that  fuch  is  it's  property Dr 
peculiarity.  And  the  word  law  is  uicd  in  this  fenfe  in  thofe  cafes 
only  which  are  fandtioned  by  ufage ;  as  it  would  be  thought  a  liarih 
cxprefiion  to  fiiy,  that  it  is  a  law  that  fnow  fhould  be  white,  or  that 
fire  (Uould  bum.  When  a  mechanic  forms  a  clock,  he  eftablifhes 
a  model  of  it  either  in  fad  or  in  his  mind,  according  to  his  plea- 
fure  ;  but  if  he  fhoidd  fefolve  that  the  wheels  of  his  clock  (hould 
move  contrary  to  tlie  ufual  rotation  of  fimilar  pieces  of  QiecRanifin, 

we 
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prefcnt  bufincfs  to  confidcr  them,  denote  the  rules,  not  of 
adion  in  gcntra),  but  of  human  a£lion  or  condudl :  that  is, 
the  precepts  by  which  man,  the  nobkft  of  all  fublunary 
beings,  a  creature  endowed  with  both  reafon  and  freewill,  is 
commanded  to  make  ufe  of  thofc  faculties  in  the  general  re-* 
gulation  of  his  behaviour. 

Man,  GonCdered  as  a  creature,  mud  necefiarily  be  fubje£l 
to  the  laws  of  his  creator,  for  he  is  entirely  a  dependent*  be- 
•bg.     A  being,  independent  of  any  other,  has  no  rule  to  pur* 
ibe»  but  fueh  as  he  prefcribes  to  himfelf ;  but  a  date  of  de* 
pendencc  will  ineyitably  oblige  the  inferior  to  take  the  will 
of  him,  on  whom  he  depends,  as  the  rule  of  his  condud : 
«ot  indeed  in  every  particular,  but  in  all  tliofe  points  where- 
in his  dependence  conCils.     This  principle  therefore  has 
more  or  lefs  extent  and  effed,  in  proportion  as  the  fuperl* 
ority  of  the  one  and  the  dependence  of  the  other  is  greater  or 
kUf  abfolute  or  limited.     And  confequently,  as  man  de- 
pends abfoiutely  upon .  his  maker  for  every  thing,  it  is  ne- 
ccffiiry  that  he  fliould  in  all  points  conform  to  his  maker's  will. 

This  will  of  his  maker  is  called  the  law  of  nature.  For 
It  God,  when  he  created  matter,  and  endued  it  with  a  prin- 
•ciple  of  mobility,  eftablifhed  certain  rules  for  the  perpetual 
diredion  of  that  motion ;  fo,  when  he  created  man,  and 
endued  him  with  freewill  to  conduct  himfelf  in  all  parts  of 
life,  he  laid  down  certain  immutable  laws  of  human  nature,  t  4^  3 
whereby  that   freewill  is  in   fome   degree   regulated    and 

wt  could  hardly  with  any  propriety  eftabb'ihed  by  ufage  apply  the 

tarn  law  to  his  fcheme.     When  iaiv  is  applied  to  any  other  object 

tban  man,  it  ceafcs  to  contain  two  of  it's  eflential  ingredient  ideas, 

^.  dtfpbcdience  and  punifhment. 

Hooker, .in  the  beginning  of  his  Eccleiiaflical  Polity,  like  the 

Inmcd  judge,  has  with  incomparable  eloquence  interpreted  ia*uf  in 

i^t  moft  general  and  conipreheniive  fenfe.    And  mofl:  writers  who 

trot  law  as  a  fcience,  begin  with  fuch  an  explanation.     But  the 

Editor,  though  it  may  feem  prefumptuous  to  quefb'on  fuch  autho- 

nty,  has  thought  it  his  duty  to  fuggeil  thefe.few  obfcrvations  upon 

the  fignification  of  the  word  law* 

reftrained^ 
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^edrained,  ;ind  gave  him  alfo  the  faculty  of  reafon  to  difcover 
<he  purport  of  thofc  laws. 

Considering  the  creator  only  as  a  being  of  infinite  power^ 
lie  was  able  unqueftionably  to  have  prefcribed  whatever  laws 
ht  pleaftjd  to  his  creature,  man,  however  unjuft  or  fcvere. 
But  as  he  is  alfb  a  being  of  infinite  wifdom^  he  has  laid  dowa 
only  fuch  laws  as  were  founded  in  thofe  relations  of  juftice^ 
.that  exifted  in  the  nature  of  things  antecedent  to  any  poG* 
.live  precept.  Thefe  are  the  eternal,  immutabk  laws  of  good 
9ud  evil,  to  which  the  creator  himi<lf  in  all  his  difpenfatioiy 
conforms  ;  and  which  he  has  enabled  hun>an  reafon  to  dif- 

■  t 

cover,  fo  far  as  they  are  ncceflary  for  the  condu£l  of  human 
a£iions.  Such  amon^  others  are  thefe  principtes  :  that  we 
ihould  live  honeflly  (2)  (hould  huit.pobody,  and  (hould  ren- 
jder  to  every  one  his  due  \  to  whiph  three  general  precepts 
Judinian '  has  reduced  the  whole  do^ine  of  law. 

But  if  the  difcovery  of  thefe  firft  principles  of  the  law  of 
juture  depended  only  upon  the  du«  exertion  of  right  reafon, 
.and  could  not  otherwife  be  obtained  than  by  a  chain  of  md- 
taphyfical  difquifitions,  mankind  wo^ld  have  wanted  fome 
inducement  to  have  quickened  their  inquiries,  and  the  greater 
part  of  the  world  would  have  rcfted  content  in  mental  inr 
4lojience,  and  ignorance  it's  infeparablc  companion.  A« 
tlierefore  ithe  creator  is  a  being,  not  only  of  infinite  power^ 

•  Jm'u  prsettptp  fmt  iaeCf  ^onefte  mvtre^  alttrtm  mn  Uedere^  Juum  (tiifm 

(x)  It  is  rather  remarkable  that  both  Harris,  in  his  tranflation  of 
Juilintan's  Inflitute8>  and  the  learned  Commentator,  whpfe'  pro- 
fouAjd  teiirning  and  elega^it  tafle  in  the  cladics  no  one  will  quef* 
tkin,  fhould  render  in  Englifh,  bonejle  vivcre^  to  live  honeiUy.'— Thjs 
language  of  the.Inilitutts  is  far  too  pure  to  admit  of  that  interpre- 
tation ;  and  befides,  our  idea  of  honefty  is  fully  conveyed  by  the 
imords>/uum  cuique  tribuert*  I  (hould  prefume.  to  think  that  hptuftf 
^ivtre  fignifies  to  live  honourably,  or  with  decorum,  or  bienfeance  5 
and  that  this  precept  was  intended  to  comprize  that  clafs  of  dutieSf 
of  which  the  violations  are  ruinous  to  faciety,  not  by  immediate  bi^t 
lemote  consequences,  as  dfankennefsj  debauchery,  profaneneff^ 
catravagaacc,  ganging,  &c.        *"  . 
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and  nvifdom^  but  alfo  of  infinite  g9odnefs^  he  has  been  pleafcd 
fo  to  contrive  the  conftitution  and  frame  of  humanitjs  that 
wc  fhould  want  no  other  prompter  to  inquire  after  and  pur- 
fac  the  rule  of  right,  but  only  our  own  felf-Iove,  that  uni- 
▼erfal  principle  of  a£lion.     For  he  has  (o  intimately  con« 
8eded|  fb  infeparably  interwoven  the  laws  of  eternal  juftice 
with  the  happinefs  of  each  individual,  that  the  latter  cannot 
be  attained  but  by  obferving  the  former ;  and,  if  the  former 
be  pondlttally  obeyed,  it  cannot  but  induce  the  latter.     In 
confequence  of  which  mutual  conne£tion  of  juftice  and  hu- 
man felicity,  he  has  not  perplexed  the  law  of  nature  with  si  [  41    1 
araltitude  of  abilrafled  rules  and  precepts,  referring  merely 
to  the  fitnefs  or  unfitnefs  of  things,  as  feme  have  vainly  fur- 
mifed ;  but  has  graciouily  reduced  the  rule  of  obedience  to 
tbis  one  paternal  precept,  '^  that  man  (hould  purfue  his  own 
"  true  and  fubftantial  happinefs."     This  is  the  foundation 
of  what  we  call  ethics,  or  natural  law.     For  the  feveral  ar- 
ticles into  which  it  is  branched  in  our  fyftcms,  amount  to 
no  more  than  demonflrating,  that  this  or  that  action  tends 
to  man's  real  happinefs,  and  therefore  very  juflly  concluding 
tliattheperformanceof  itisapart  of  theiawof  nature;  or,  on 
the  other  hand,  that  this  or  that  a£lion  is  dcftruclive  of  man's 
real  happinefs,  and  therefore  that  the  law  of  nature  forbids  it. 

This  law  of  nature,  being  coeval  with  mankind  and  dictat- 
ed by  God  himfelf,  is  of  courfe  fuperior  in  obligation  to 
any  other.  It  is  binding  over  all  the  globe  in  ail  countries,  and 
at  all  times :  no  human  laws  are  of  any  validity,  if  contrary 
to  this  (3);   and  fuch  of  them  as  are  valid  derive  all  their 


(3)  Lord  chief  juftice  Hobart  has  alfo  advanced,  that  even  an 
aft  of  parliament  made  againft  natural  juflice,  as  to  make  a  man  a 
judge  in  his  own  caufe,  is  void  in  itfelf,  ior  jura  natumefutit  immutM-' 
Sa^  and  they  are  /f^es  legum.  (Hob.  87.)  With  deference  to  thcfc 
k%h  authorities,  1  flionld  conceive  that  in  no  cafe  whatever  can  a 
judge  oppofe  his  own  opinion  and  authority  to  the  clear  will  a.id 
declaration  of  the  Icgiflature.  His  province  is  to  interpret  ajid 
obey  the  mandates  of  the  fupreme  power  of  the  ftatc*  And  if  aqi, 
aft  of  padiament,  if  we  coiild  fuppofe  fuch  a  cafe,  Hiould,  like  the 
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force/and  all  their  authority,  mediately  or  immediately,  from 
this  original* 

But  In  order  to  apply  this  to  the  particular  exigencies  oF 
each  individual,  it  is  ftill  neceflary  to  have  recourfe  to  rea- 
fon  i  whofe  office  it  is  to  difcover,  as  was  before  obferved, 
what  the  law  of  nature  diredis  In  every  circumftancc  of 
^  life ;  by  confidering,  what  method  will  tend  the  mod  effec- 
tually to  our  own  fubftantial  happinefs.  And  if  our  reafoa 
were  always,  as  in  our  iird  anceftor  before  his  tranfgreflion, 
clear  and  perfect,  unruffled  by  paflions,  unclouded  by  preju** 
dice,  unimpaired  by  difeafe  or  intemperance,  the  tafk  would 
be  pleafant  and  eafy  \  we  (hould  need  no  other  guide  but  this* 
But  every  man  now  finds  the  contrary  in  his  own  experience; 
that  his  reafon  is  corrupt,  and  his  underftanding  full  of  ig- 
norance and  error. 

Tins  has  given  manifold  occafion  for  the  benign  interpO- 
(ition  of  divine  providence;  which,  in  compaflion  to  the 
frailty,  the  imperfection,  and  the  blindnefs  of  human  reafon, 
r  42  3  ^3th  httxi  pleafed,  at  fundry  times  and  in  divers  manners, 
to  difcover  and  enforce  it's  laws  by  an  immediate  and  direA 
revelation.  The  doftrincs  thus  delivered  we  call  the  reveal- 
ed or  divine  law,  and  they  are  to  be  found  only  in  the  holy 
fcripturcs.    Thefe  precepts,  when  revealed,  are  found  upon 

edict  of  Herod,  command  all  the  children  under  a  certain  age  to 
be  (lain,  the  judge  ought  to  refign  his  office  rather  than  be  auxi* 
liary  to  it's  execution  ;  but  it  could  only,  be  declared  void  by  the 
fame  legiflative  power  by  A^hich  it  was  ordained.  If  the  judicial 
power  were  competent  to  decide  that  an  a6l  of  parh'ament  was  void 
becaufe  it  was  contrar}'  to  natural  juflice,  upon  an  appeal  to  the 
houfe  of  lords  this  inconfiflcncy  would  be  the  confequence,  that  aa 
judges  they  mufl  declare  void,  what  as  legidators  they  had  ena&ed 
ihould  be  valid. 

The  learned  judge  himfelf  declares  in  p.  91,  "  if  the  parliament 
«*  will  pofitivcly  ena6l  a  thing  to  be  done  which  is  unreafonaUe,  I 
**  know  of  no  power  in  the  ordinary  forms  of  the  conilitution,  that 
^  18  veiled  with  authority  to  control  iu" 

comparifoil 
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comparifon  to  be  really  a  part  of  the  orig'tnal  law  of  nature, 
as  they  tend  in  all  their  confequences  to  man's  felicity.     But 
we  are  not  from  thence  to  conclude  that  the,  kno\irlege  of 
thcfe  truths  was  attainable  by  reafon^  in  it's  prefent  corrupt  > 
cd  ftate ;  fincc  we  find  that,  until  they  were  revealed,  they 
were  hid  from  the  wifdom  of  ages.    As  then  the  moral  pre- 
cepts of  this  law  are  indeed  of  the  fame  original  with  tholir 
of  the  law  of  nature,  fo  their  intrinfic  obligation  is  of  equal 
Qreogth  and  perpetuity.     Yet  undoubtedly  the  revealed  law 
is  of  infinitely  more  authenticity  than  that  mornl  fyftem^ 
which  is  framed  by  ethical  writers,  and  denominated  the  na« 
taral  law.     Becaufe  one  is  the  law  of  nature,  exprefsty  de* 
dared  £b  to  be  by  God  himfelf  \  the  other  is.only  what,  by 
the  afliftance  of  human  reafon,  we  imagine  to  be  that  law* 
If  we  could  be  as  certain  of  the  latter  as  we  are  of  the  for« 
mcr,  both  would  have  an  equal  authority :  but,  till  then, 
tliey  can  never  be  put  in  any  competition  together. 

UroN  thefe  two  foundations,  the  law  of  nature  and  the 

;  law  of  revelation,  depend  all  human  laws;  tliat  is  to  fay,  no 

human  laws  (hoold  be  fuffcred  to  contradift  thefe.     There 

arc,  it  is  true,  a  great  number  of  indifferent  points,  in  which 

both  the  divine  law  and  the  natural  leave  a  m»n  at  his  own 

liberty;  but  which  are  found  neceflary  for  the  benefit  of  fo- 

ciciy  to  be  reftrained  within  certain  limits.     And  herein  it 

is  that  human  laws  have  their  greateft  force  and  efficacy  5 

for,  with  regard  to  fuch  points  as  are  not  indiflerent,  human 

laiis  are  only  declaratory  of,  and  aft  in  fubordlnation  to,  the 

farmer.    To  inftance  in  the  cafe  of  murder :  this  is  exprefT- 

If  forbidden  by  the  divine,  and  demondrably  by  the  natural 

law;    and  from  thefe  prohibitions  arifes  the  true  unlawful-^ 

ncfs  of  this  crime.     Thofe  human  laws  that  annex  a  pu- 

oifiiment  to  it,  do  not  at  all  increafc  it's  moral  guilt,  ot  fuper- 

add  any  frcOi  obligation  in  foro  cofifdentiae  to  abftain  fx%m  [  43   ] 

w*5  perpetration.     Nay,  if  anv  human  law  fhould  allgw  or 

"  •  • 

mjoin  us  to  commit  it,  we  are  bound  to  tranfgrefs  tliat  ha- 

manlaw,  or  clfe  we  muft  offend  both  the  natural  and  the 

oiviqe.    But  with  regard  to  matters  that  are  in  themfelves 

indifferent,  and  are  not  commanded  or  forbidden,  by^thofle 

fuperior 


fiipcrior  laws  j  fuch,  for  inftance^  as  exporting  of  wool  int'tf 
foreign  countries ;  here  the  inferior  legiilature  h^s  fcopc  ani 
opportunity  to  iitterpofi?,  and  to  make  that  action  unlawful 
Irhich  before  was  not  fo^. 

If  man  wi^re  to  lire  in  s  ftatte  of  nature,  unconneftcd 
vith  other  individuals,  there  would  be  no  occafion  for  any- 
other  laws,  than  the  law  of  nature  (4),  and  the  law  of  God. 
Neither  could  any  other  law  pofiibly  exift  :  for  a  law  alwaysr 
fuppofes  fome  fuperior  who  is  to  make  it  9  and  in  a  (tate  of 
nattxre  we  are  all  equal,  without  any  other  fuperior  bat  hini 
who  is  the  authof  of  our  being.  But  man  was  formed  for 
fociety  %  and,  6S  is  demonftratcd  by  the  writers  on  this  fub* 
jt€t »»,  is  neither  capable  of  living  alone,  nor  indeed  has  the 
courage  to  dd  it*  However,  as  it  is  impoflrble  for  the  whole 
race  of  mankind  to  be  united  in  one  gfeat  fociety,  they  muft 
neccffarily  divide  into  many;  and  form  feparate  ftates, 
commonwealths,  and  nations,  entirely  independent  of  each 
other,  and  yet  liable  to  a  mutual  intercourfe.  Hence  arifei 
a  third  kind  of  law  to  regulate  thU  mutual  intercourfe 
called  "  the  law  of  nations :"  which,  as  none  of  thefe 
ftates  will  acknowlege  a  fuperiority  in  the  other^  cannot 
be  didated  by  any ;  but  depends  entirely  upon  the  rules  of 
natural  law,  or  upon  mutual  compads>  treaties,  leagues^ 
and  agreements  between  th^fc  feveral  commi^mities  :  in  the 

b  PufTcndorfj  /.  f.  c*j.  compared  with  Kfarbcyrac's  commentary. 


(4)  The  law  of  nature,  or  moral fty,  whfch  teacher  the  duty  to- 
wards one's  neighbour,  would  fcarce  be  wanted  lYi  a  folitary  ftatey 
where  man  is  unconnedled  with  man.  A  flatc  of  nature,  to  which 
.the  laws  of  nature,  or  of  morals,  more  pilarticukirly  refier^  muft  figs* 
nify  the  ftate  of  men  when  they  aflbciate  together  previous  to,  or 
in4ependent  of,  the  inllitutions  of  regular  government.  The 
ideal  equality  of  men  in  fuch  a  date  no  more  precludes  the  idea 
of  a  law,  than  the  fuppofed  equality  of  fubjeAs  in  a  republic. — 
The  fuperior,  who  would  prefcribe  and  enforce  the  Taw  in  a  ftate 
of  nature,,  would  be  the  colle6livc  force  of  the  wife  and  good,  as  the' 
fuperior  ih  a  pcrfeft  rcpubb'c  is  a  majority  of  the  people,  or  the 
jowcr  to  which  the  majority  delegate  their  authority. 

con{tru£^ioQ 
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conftruCtion  alfo  of  which  compgiSs  we  have  no  other  rule 
to  lefort  tOy  but  the  law  of  nature  \  being  ihe  only  one  to 
which  all  the  coooimunities^re  equally  fubje{^.;  and  therefore 
the  civil  law  ^  very  judjy  obferves,  tjiat  quod  naturalis  rath 
inter  emnes  bomims  conftituit^  vacatur  jui  gentium. 

I    Thus  much  I  thought  It  neceflary  to  premife  concerning  [  44  ] 

» the  law  of  nature,  the  revealed  law,  and  the  law  of  nations, 

before  I  proceeded  to  treat  more  fully  of  the  principal  fub- 

]e£l  of  this  fe^on,  municipal  or  civil  law ;  that  is,  the  tule 

by  which  particular  diftrids,  conununities,  or  nations  are 

governed ;  being  thus  defined  by  Jnftinian  ',  <<  jus  tivik  efi 

*^  qued  fuifjue^U  populus  con/lituit.*     I  call  it  municipal  law, 

!  in  compliance  with  common  fpeech;  for,  though  ftridly 

I  that  expreffion  denotes  the  particular  cuftoms  of  one  fingle 

muMkipium  or  free  town,  yet  it  may  with  Sufficient  propriety 

be  applied  to  any  one  ftate  or  nation^  which  is  governed  hj 

the  (ame  laws  and  cuftoms. 

Municipal  law,  thus  underftood,  is  properly  defined  to 
be  **  a  rule  of  civil  conduA  prcfcribed  by  the  fupreme  power 
^  in  a  ftate,  commanding  what  is  right  and  prohibiting >(r hat 
^  is  wrong  (s)*"  Let  us  endeavour  to  explain  its  feveral 
propertieSf  as  they  arife  out  of  this  definition. 

c  F/'*  f.  X*  9«  ^  tnfl*  f^i.  X* 
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(j^  Though  the  learned  Judge  treats  this  as  a  favourite  defini- 
tion, yet  when  it  is  examined^  it  will  not  perhaps  appear  fo  fatif- 
ftfiory,  as  the  definition  of  civil  or  municipal  law,  or  the  law  of 
tKe  land,  cited  above  from  Juflinian's  Inflitutes ;  viz.  ^od  qui/que 
fofAt  iffi  fiijui  conflltmti  id.  ipfius  proprium  civhatii  ejl^  vocalur*^ 
f^jnt  dwle^  quqfijui  prcprium  ipfius  cfwtatis. 

A  municipal  law  is  completely  exprefled  by  the  firft  branch  of 
*l»e  definition—**  A  rule  of  civil  condu6^  prefcribed  by  the  fu# 
••  preme  power  in  a  ftate.'*— And  the  latter  branch,  •*  commanding 
^  what  is  rigjbt  andprohibiting  what  is  wrong,"  muft  either  be  fu« 
t^Hhioiis,  or  coutey  a  defe6\ive  idea  of  a  municipal  law ;  for  if 
Yight  and  wroD^  art  referred  to  the  municipal  law  itfelf^  then, 

Vov  L  £  whatever 
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I      And,  firft,  it  is  a  rule :  not  a  tranfient  fudden  order  from 
a  fuperidr  to  or  concerning  a  particular  perfon  J  but  fomething 


I  permanent,  uniform,  and  univerfal.    Thetefore  a  particular 

•  ift  bf  the  legiflaturc  to  confifcate  the  goods  of  Titlus,  or  to 

attaint  him  of  high  treafori,  doc3  iibt  enter  into  the  idea  Of 

a  municipal  law :  for  the  operation  of  this  a£l  is  fpent  upon 

Titius  only,  and  has  no  relation  to  the  community  in  general ; 


fvhateter  it  commands  is  nght,  and  Irhat  it  prohibits  is  wrong, 
and  this  claufe  would  be  inAgnificant  tautology.  But  if  right 
and  wrong  are  to  be  referred  to  the  law  of  nature,  then  the  defini- 
tion will  become  deficient  or  erroneous ;  for  though  the  municipal 
law  may  fcldom  or  never  command  what  is  wrong,  yet  in  ten 
thoufand  inftanccs  it  foijbids  what  is  right, — It  forbids  an  un- 
qualified perfon  to  kill  a  hare  or  a  partridge  ;  it  forbids  a  man  fo 
exercife  a  trade  without  having  ferved  fcven  years  as  an  apprentice; 
it  forbids  a  man  to  keep  a  horfe  or  a  fcrvant  without  paying  the 
tax.  Now  all  thefe  afts  were  perfcdlly  right  before  the  prohibi- 
tion of  the  municipal  law.  Though  the  latter  part  of  Cicero's 
definition  of  a  law  of  nature  is  fomething  fimilar,  yet,  when  it  is 
confidered,  it  will  be  found  to  be  free  from  the  obje£lions  here 
fuggciled.  Lex  eft  fumma  ratio  in/ita  a  naiurd  qua  jubet  ea^  quafa-* 
tienda  Junt  prohthetqxie  contrana.     Cic.  de  Leg.  lib.  i.  c.  6. 

The  defcription  of  law  given  by  Demofthenes  is  perhaps  the 
ttioft  perfcdl  and  fatisfia<ftory  that  can  be  conceived :  0»  ^l  »ofioi 

7§  oiVaicr  xal  to  xmXcv  aai  to  <ruf4.^i^of  ^^t/Aorrai,  xa»  TdTO  ^i;t^^u  Kal 
iirnoxif  iv^i^r,j  «o»»oi>  Tbrro   ^r^cfx^^a  a^ri^iip^Sr,,  irotjit  'itrot  koI   oftstof^ 

•T(  VOti  fft    KfJUOi    tV^VfAX  fM¥    XOU   oZ^t  ^IP-ff    HyfJM  ^    UV^^UVUV    (p^^9ifAMt» 

I'jraio^^s^fA.oc  di  ran  £xu^ta;>  Kctl  enct^yivv  afAa^r,fA.u7v\f  iroMu^  ^l  trt^vfcn 
Koiinn'  «5r$  ivxaa-t  ir^ocr.xn  ^.v  r(sT<i  i»  t^  ttoXsu  **  The  defign  and  ob-* 
•^  je£l  of  laws  is  to  afcertain  what  is  juft,  honourable,  and  expe-^ 
<*  dicnt ;  and  when  that  is  difcovered,  it  is  proclaimed  as  a  general 
"  ordinance,  equal  and  impartial  to  all.  This  is  the  origin  of  law, 
**  which,  for  various  reafons,  all  are  under  an  obligation  to  obey, 
**  but  efpecially  becaufe  all  law  is  the  invention  and  gift  of  Heaven, 
•*  the  refolution  of  wife  men,  the  corredlion  of  every  offence,  and 
"  the  general  compadl  of  the  Hate ;  to  live  in  conformity  wjth 
"  which  is  the  duty  of  every  individu^  ia  fodct)."  Orai:  !• 
cotU,  Arijltigit% 

it 
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it  is  rather  a  fentence  than  a  law*     But  an  zQ,  to  declare 

that  the  crime  of  which  Titius  is  accufed  (hall  be  deemed 

high  treafon;  this  has  permanency,  uniformity,  and  univtfr- 

fality,  and  therefore  is  properly  a  ru/e.     It  is  alfo  called  a  rtJe^ 

to  diftinguifh  it  from  advice  or  counfd^  which  wc  are  at  liberty 

to  follow  or  not,  as  we  fee  proper,  and  to  judge  upon  the 

Tcafonablenefs  or  unreafonablenefs   of  the  thing  advifed: 

whereas  our  obedience  to  the  lam)  depends  not  upon  our  np-» 

pnbattGn,  but  upon  the  maker^i  ivUL     Counfel  is  only  matter 

of  perfuafion,  law  is  matter  of  in^ndion ;  counfel  afts  only 

upon  the  willing^  law  upon  the  unwilling  alfo« 

It  is  alfo  called  a  ru/e,  to  dlftinguifti  it  from  a  cempa5i  or  [  i|^  J 
•greement;  for  a  compa6l  is  a  promife  proceeding  ^e7/»  us, 
bv  is  a  command  dtre£led  to  us.  The  language  of  a  compafb 
\  is,  <<  I  will,  or  will  not,  do  this  \*  that  of  a  law  is,  <<  thcu 
^  (halt,  or  (halt  not,  do  it."  It  is  true  there  is  an  obligation 
which  a  compadl  carries  with  it,  equal  in  point  of  confcience 
to  that  of  a  law ;  but  then  the  original  of  the  obligation  is 
diflferent.  In  compa£ls,  we  ourfelves  determine  and  pro- 
mife what  (hall  be  done,  before  we  are  obliged  to  do  it  \  in 
laws,  we  are  obliged  to  a£t  without  ouifelves  determining  or 
promifing  any  thing  at  all.  Upon  thefe  accounts  law  is  de« 
fined  to  be  "a  ruU*^ 

Municipal  law  is  alfo  '*  a  rule  of  civil  conduEl!^  This 
diftinguiflies  municipal  law  from  the'  natural,  or  revealed  \ 
the  former  of  which  is  the  rule  of  moral  conduft,  and  the  latter 
Dot  only  the  rule  of  moral  conduct,  but  alfo  the  rule  of  faith. 
Thcfe  regard  man  as  a  creature,  and  point  out  his  duty  to 
God,  to  himfelf,  and  to  his  neighbour,  confidcred  in  the  light 
of  an  individual.  But  municipal  or  civil  law  regards  him 
alfo  as  a  citizen,  and  bound  to  other  duties  towards  his  neigh- 
bour, than  ihofe  of  mere  nature  and  religion  :  duties,  which 
te  has  engaged  in  by  enjoying  the  benefits  of  the  common 
ttmon  \  and  which  amount  to  no  more,  than  that  he  do  con- 
trilmte,oo  bis  part,  to  the  fubfidcnce  and  peace  of  the  focicfy. 

Ea  It 
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It  i$^ikcwifc  "  a  rule  prefcrihid!*  Becaufe  a  bare  t€foitt« 
]  tion,  confined  in  tl|e  bread  of  the  kgiflator,  without  mani« 
.  <feftiiig  itfclf  by  feme  external  fign,  can  never  be  properly  a 

•  law.  It  it  requifite  that-  this  refolution  be  notified  to  the 
people  who  are  to  obey  it.  But  the  manner  in  which  this 
Aclification  is  to  be  made,  is  matter  of  Tcry  great  indifference^ 
It  may  be  notified  by  univerfal  tradition  and  long  praf^icCf 

.  which  (uppofes  a  previous  publicationi  and  is  the  cafe  of 
-  the  common  law  of  England.     It  may  be  notified,  viva  voce^ 
1  by  officers  appointed  for  that  purpofe,  as  is  done  with  regard 
to  proclamations,  anj  fuch  a£l8  of  parlianient  as  are  appoint- 
C  4^  ]  -ed  to  be  publicly  read  in  churches  and  other  aiTemblies.    It 
may  ladly  be  notified  by  writing,. printingi  or  the  iike» 
which  is  the  general  coutfe-  taken  with  all  our  a£is  of  parlia- 
ment.   Yet,  whatever  way  is  made  ufe  of,  it  is  incumbent 
on  the  promulgators  to  do  it  in  the  mod  public  and  perfpi- 
cuous  manner ;   not  like  Caligula,  who  (according  to  Dio 
Caflius)  wrote  his  laws  in  a  very  fmall  chara^ler,  and  hung 
•them  upon  high  pillars,  the  more  effe£laaUy  to  enfnare 
..'the  people.    There  is  dill  a  more  unreafonable  method  than 
ihisi  which  is  called  making  of  laws  expo/ifaBo  ;  when  after 

•  an  a£tion  (indtflferent  in  itfelf)  is  committed,  the  legiflator 
\  then  for  the  fird  time  declares  it  to  have  been  a  crime,,  and 

infli£ls  a  punidimcnt  upon  the  perfon  who  has  committed  it^ 
Here  it  is  impofiible  that  the  party  could  forefee  that  an  a£lIon, 
innocent  when.it  was  done,  fliould  be  afterwards  converted 

•  to  guilt  by  a  fubfequent  law ;  he  Jiad  therefore  no  caufe  to 
'  abdain  from  it  %  and  all  puniihment  for  not  abdaining  mud 
.  of  conftquence  be.  cruel  and  unjud  *•     AU  laws  ihould  be 

«  Such  laws  among  the  Romans  were  **  uhulatf  leges  prrvatis  btminihta  lrrs» 

4enomh)ate4  primle^  (6),  or  prirate  <*  gari\  id  emm  tft  prknlegium,     Nem» 

.   HwffOf  which  Cicero  (^/4^.  I*  19.  and  **  mnfmam  tuGif  nihil  ejl  cradeHai,  mkii 

in  his  oration  pradam^,  17. )  <h«s  fpeaks :  <<  perwiofiis,  nihil  qned  mima  baec  tivi^ 

♦*  yktant  Igex  Jacratae,  vetant  duodecim  ••  tas  frrre pofis/* 


(6)  An  cMpo/lfaSo  law  may  be  either  of  a  pubLc  or  of -«  pri«- 
vate  nature :  and  when-we  fpeak  generally  of  an  ex  fofi  /a8o  law, 
we  perhaps  always  mean  a  law.  which  comprehends  the  whole  cotih- 
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dteiefece  made  to  commence  injuturo^  and  be  notified  befosOi, 
ttids  commciftceinent  i  which  it  impUed  in  the  term  ^*  pn^ « 
fcriiid***  But  when  this  rule  is  in  tlMuftal  manner  notifiedf , 
or  prefcribed-y  it  is  iben  the  fobje£k's  buGnels  to  be  thoroughly 
acquainted  therewith  $  for  if  ignorauce^  of  what  he  mgbiy 
bow^  were  admitted  as  a  legitimate  excufe,  the  laws  would) 
be  of  no  cScQl^  but  might  always  be  eluded  with  impunity. 

But  farther:  municipal  law  is  ''  a  rule  of  civil  condud* 
"  pieicribed  hy  ibtfuprftm  power  inajlat$!*  For  legiflature^ . 
as  was  before  obferved,  is  the  greateft  ad  of  fuperiority  that . 
can  be  exercifed  by  one  being  over  another;  Wherefore  it  is  -, 
icqaifite  to  the  very  eflence  of  ajaw»  that  it  be  made  by  the> 
fupreme  power.  Sovereignty  and  legiflature  are  indeed  con#  ^ 
wtible  tenxu  i  one  cansu)t  fubfift  without  the  other. 

Thjs  wiU  naturally  lead  us  into  a  fhort  inquiry  concerning. [  47  ] 
die  nature  of  fociety  and  civil  government  \  and  the  natural^ 
inherent  right  that  belongs  to  ^  the  fovereignty,  of  a  ftatet. 
wherever  that  fovereignty  be  lodged,  of   making  and  enp>, 
fodng  laws. 

Tm  only  true  and  natural  foundations  of  fociety  are  th^ 
wants  and  the  fears  of  individuals.  Not  that  we  can  believe^ 
with  ibme  dieoretical  writers,  that  there  ever  was  a  time  whea 
diere  was  no  fuch  thing  as  fociety  either  natural  or  civile  and^ 
duty  from  the  impulfe  of  reafon,  and  through  a  fenfe  of  theii^ 
brants  and  weakneflcs»  individuals  met  together  in .  a  large; 
^aioi  entered  into  an  original  contrad,  and  chofe  the  taUe(^ 
nun  prefent  to  be  their  governor.  This  notion,  of  an  aq* 
tally  exifting  unconueAedftate  of  nature,  is  too'wild  to  be 
icrioufly  admitted :  and  befides  it  is  plainly  contradictory  ta 
die  revealed  accounts  of  the  prifiitive  origin  of  mankind,  anj 
their  prefervation  two  thoufand  years  afterwards ;  both  whicl\ 


i*^ 


>nnity..  The  Viofsmn  friviligia  feem  to  correfpoadto  ourbilko| 
attainder,  and  bills  of  pains  and  penalties,  which^  thougli  iordkC^ 
MBe  they  axe  txf^Jia&o  laws,  yet  are  feldlpzn  called  fp. 
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•were  effc£lcd  by  the  means  of  finglcf  families.  •  Thcfc  fbrmcct* 
the  firft  natural  focictyy^mong  thcmfelves;  which,  every  Avj 
cxtendfing  its  limits,  laid  the  firft  though  impcrfeft  rudiments 
of  civil  or  political  fociety :  and  when  it  grew  too  large  to  fub- 
fift  with  convenience  in  that  paftoral  ftate,  wherein  the  pa- 
triarchs appear  to  have  lived,  it  neceflarily  fubdivided  itfolf  by 
various  migrations  into  more.     Afterwards^  as  agriculturein- 
creafed,  which  employs  and  can  maintain  a  much  greater  num- 
ber of  hands,  migrations  became  lefs  frequent :  and  various 
tribes,  which  had  formerly  feparated,  reunited  again;  fome- 
times  by  compulfion  and  conqueft,  fomctimes  by  accident,  and 
fometimes  perhaps  by  compadl.  But  though  focifcty  had  not  its 
formal  beginning  from  any  convention  of  individuals,  afluated 
by  their  wants  and  their  fears ;  yet  it  is  thcftnfeoi  their  weak-  * 
jicfs  and*  imperfeftion*  that  keeps  Tnanktnd  together ;  that  t!c- 
mon Urates  the  necefiity  of  this  union  ;  and  that  therefore  is 
the  folid  and  natural  foundation^  as  well  as  the  cement  of  ci- 
vil fociety.  A-nd  this  is  what  we  mean  by  the  original  contrail 
of  fociety;  which,  though  perhaps  in  no  inftanire  it  has  evef 
bcefi  frtrmally  cxpreffcd  at  the  firft  inftitution  of  a  ftate,  fet' 
in  nature  and  reafon  muft  always  be  underftood  and  implied,* 
[  4^  ]  in  the  very  aft  of  aflbciating  together:    namely,  that  the 
whole  (hould-proteft  ai)t-I«s  parts,  and  that  every  pan  Ihould 
piay  obedience  to  the  will  of  the  wliole>  or>  in  othet*  words, 
that  the  cortimuriity  fhould  guard  the  rights  of  each  individual 
rocmbcr,  and -that  (iri  return  for  this  prbt^ftion)  each  indi«r 
vidual  fliould  fubmit  to  the  laws  of  the  community  ;  without 
winch  ■  fAbmiffitm  of  all  it  was  impoffiblc  that  proteftioa 
could  be'certairily  esttcnded  to  any. 


I '  ? 


For  when  civil  fbtar^y  is  once  formed,  government  at  tile 
fame  time  refults  of  courfe^  as  necefTarr  to  prcfervc  and  ta 
Jbeep  rhat  fociety  in- order.  fTnlefsTomefuperior  be  confti- 
ttff^U,  whofe "commands  and  decifions  nil  the  members  "are 
bound^tocbey,  rliey  wouM"-ftil!  lem-jin-as^in-a-ftatr  of  tia- 
td!«',-without^i*fj' -judge  upon  eflVth  Ip'd^ifine  their  fevei»al 
irijgfit^,-  and -rcdreft  their  fcrernl  wrt)ngsV  But,  as'alF-the 
mcmbcrrWhich'  timipofe'  this  fdticif  were  natTSraHy^c^tiih,- 
"■•  •  .  -  it 
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it  may  be  alked,  in  whofe  hands  are  the  reins  of  government 

to  he  cntrullcd  ?    To  this  tlie  general  anfwer  is  eafy ;  but 

the  application  of  it  to  particular  cafes  has  occafioned  one 

half  of  thofe  mifchiefs^  which  are  apt  to  proceed  from  mif- 

g;aided  political  ;;2^eal.     In  general,  all  mankind  will  agree 

that  government  (hould  be  repofed  in  fuch  perfops,  in  whom 

thofe  qualities  are  mod  likely  to  be  found,  the  perfection  of 

vhich  is  among  the  a^ibutes  of  him  whp  is  emphatically 

(tiled  the  fupreme  being  i  the  three  grand  requiGtes,  I  mean 

of  wifdom,  of  gQodnefS|  and  of  power  .  wifdom,  to  difceni 

the  real  intereft  of  the  community  ;  goodnefs,  to  endeavour 

always  to  purfue  that  real  intereft ;  and  (Irength,  or  power^ 

to  carry  this  knowlege  and  intention  into  a&ion.     Thefe 

are  the  natural  foundations  of  fovercignty,  and  thefe  are  the 

requifitcs  that  ought  to  be  found  in  every  well  conftituted 

&ame  of  government. 

How  the  feveral  forms  of  government  we  now  fee  in  the 
world  at  firft  adtually  began,  is  matter  of  great  uncertainty,  and 
has  occafioned  infinite  difputes.  It  is  not  my  bufmefs  or  id* 
tention  to  enter  into  any  of  them.  However  they  began,  or 
by  what  right  foever  they  fubfift,  there  is  and  mud  be  in  M  [  49  1 
of  them  a  fupreme,  irrefiftible,  abfolute,  uncontrolled  autho- 
rity, in  which  the  Jura  fummi  imperii^  or  the  rights  of  fove« 
idgnty,  refide.  And  this  authority  is  placed  in  thofe  hands, 
^riierein  (according  to  the  opinion  of  the  founders  of  fuch  re* 
fpef^ive  ftates,  either  ezprefsly  given,  or  collected  from  their 
tacit  approbation)  the  qualities  requifite  for  fupremacy,  wif* 
dom,  goodnefs,  and  power,  are  the  mod  likely  to  be  found. 

The  political  writers  of  antiquity  will  not  allow  more 
than  three  regular  forms  of  government;  the  firft,  when  the 
forereign  power  is  lodged  in  an  aggregate  aflembly  confiding 
of  all  the  free  members  of  a  community,  which  is  called  a 
<Icmocracy ;  the  fecond,  when  it  is  lodged  in  a  council,  com- 
pofed  of  {c\t€L  members,  and  then  it  is  ililcd  an  ariftocracy ; 
^  laft,  when  it  is  entrufted  in  the  hands  of  a  finglc  perfon^ 
^  then  it  takes  the  name  of  a  monarchy.    AU  other  fpecie^ 

E4  of 


49»  O/ the  ^AT^Ktof         iHTKobJ 

of  gOTernmeiit,  they  faj,  are  either  corruptions  of,  or  reda- ' 
dbte  ^o,  thefe  three. 

Bt  the' fovereigii  power,  as  wm  before  obferte'd,  is  meant 
the  making: of  lawsj  for  wherever  that  power  refides,  all* 
others  mnft  conf^m  to,  and  be  direfted  by  it,  whatever  ap- 
peatiance  the  outward  form  and  admitiiftration  of  the  govem- 
iQent  may  put  on.  For  it  is  at  any  time  in  the  option  of  the 
legi^ture  to  alter  that  form  and-  adminiftration  by  a  new 
eM6t  or  rule,  and  to  put  the  execution  of  the  laws  into  what- 
evtf  hands  it  pleafes ;  by  conftituting  one,  or  a  few,  or  many' 
eteeutive  magiftrates :  and  all  the  other  powers  of  the  (late 
lliiift  obey  the  legiflative  power  in  the  difcharge  of  their  fe- 
deral fun^ions,  or  clfe  the  conftitution  is  at  an  end. 

In  a  democracy,  where  the  right  of  making  laws  refide&' 
in  the  people  at  large,  public  virtue,  or  goodtiefs  of  inten- 
tion, is  more  likely  to  be  found,  than  either  of  the  other 
quaiiti^  of  government.    Popular  aflemblies  are  frequently 
fooliih  in  their  contrivance,  and  weak  in  their  execution  i 
but  generally  mean  to  do  the  thing  that  is  right  and  juft^ 
^nd  have  always  a  degree  of  patriotifm  or  public  fpirit.    In 
L  5^  J  ariftocracies  there  is  more  wifdom  to  be  found,  than  in  the* 
<)ther  fhimes  of  gbvemmmt;  being  compofed,  or  intended 
to  be  compofed,  of  the  moft  experienced  citizens :  but  there 
is  lefs  honefty  than  in  a*  republic,  and  lefs  ftrcngth  than  in 
a  monarchy.     A  monarchy  is  indeed  the  moft  powerful  of 
any;   for  by  the  entire  conjunftion  of  the  legiflative  and 
executive  powers  all  the  fin^ws  of  government  are  knit  to- 
gether, and  united  in  the  hand  of  the  prince :  but  then  there 
\s  imminent  danger  of  his  employing  that  ftrcngth  to  im- 
provident  or  opprcfiitc  |)urpofes. 

THXrt  thefe  three  fpccics  of  government  have,  all  of  themi 
their  fcvcral  perfeQions  and  imperfeftions.  Democracies 
arc  lifually  the  bcft  calculated  to  direft  the  end  of  a  law; 
ariftocracies  to  invent  the  means  by  which  that  end  (h^  be 
obtahrea-i  airtmoiuurdiiestocaiTythofe  means- into  cxcfcii^ 

tion. 
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uon.  And  the  antientSi  as  was  obrerved,had  in  general  no  idea^ 
of  any  other  permanent  form  of  government  but  tbefe  three : 
for  though  Cicero  '  declares  himfelf  of  opinion,  <<  effe  opthm 
<'  cmfiHutam  rempubRcam^  quae  ex  tribus  genn'ibus  iUir,  regaS^ 
<*  9^mo^  €t  popuhriy  fit  nwdice  confufa  /"  yet  Tacitus  treata 
this  notion  of  a  mixed  goremment,  formed  out  of  them  all» 
and  partaking  of  the  advantages  of  each,  as  a  vifionary  whim^ 
and  <me  that,  if  efie&ed^  could  never  be  lading  or  fecure  K 

BuTy  happily  for  us  of  this  ifland,  the  Brxtilh  conftitutioii 
has  long  remained,  and  I  truft  will  long  continue,  a  ftanding' 
exception  to  the  truth  of  this  obfervation.    For,  as  with  us 
the  executive  power  of  the  laws  is  lodged  in  a  (ingle  perfon^ 
they  have  all  the  advantages  of  ftrength  and  difpatch,  that 
arc  to  be  found  in  the  moft  abfolute  monarchy :   and  aa 
die  legiflature  of  the  kingdom  is  entrufted  to  three  diftinft 
powers^  entirely  independlent  of  each  others  firft,  the  king; 
iecondly,    die  lords  fpiritual  and  temporal,   which  is  an 
ariftocratical  aflembly  of  perfons  felecied  for  their  piety^ 
dieir  birth,  their  wifdom,  their  valour,  or  their  property;  C  5^  3 
and,  thirdly,  the  houfe  of  commons,  freely  chofen  by  the 
people  firom  among  themfelvcs,  which  makes  it  a  kind  of  de- 
mocracy;  as  this  aggregate  body,  a£):uated  by  difierent  fprings^ 
aod  attentive  to  different  inteiedB,  compofes  the  Britifli  par- 
Eament,  and  has  the  fupreme  difpofal  of  every  thing ;  there  can 
00  mconvenience  be  attempted  by  either  of  the  three  branches, 
bat  will  be  withftood  by  one  of  the  other  two ;  each  branch 
bdng  armed  with  a  negative  power,  fufficient  to  repel  any 
i&oovation  which  it  (hall  think  inexpedient  or  dangerous. 

Hers  then  is  lodged  the  fovereignty  of  the  Britifli  con- 
fiitution ;  and  lodged  as  beneficially  as  is  poffible  for  fociety. 
For  in  no  other  ihape  could  we  he  fo  certain  of  finding  th«' 
dttce  great  qualiues  of  government  fo  well  and  fo  happily 

'  la  bit  fragQentt  Jt  rep*  /.  %•  **  kBa  e*  hu  it  ionfittuta  rdfuhCuaefirmM 

'  "  CnOas  MTJMM  et  urhu  popnUi     «  lMMJMn/gaIiiit^M£mivenb'e,^J!sv€m 

*  m  frimtra^  sat  Jinfitt  rijftmU  di"    y  mt,  batid  d'mtimui  tfifot^**  AnnJ.^ 

united. 
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tijiited*  If  the  rupreme  power  were  lodged  in  any  one  of  the 
three  branches  fcparately,  we  mud  be  expofed  to  the  incon* 
i^cniences  of  either  abfolute  monarchy,  ariflocracy,  or  de- 
mocracy ;  and  fo  want  two  of  the  three  principal  ingredients 
of  good  polity,  either  virtue,  wifdom,  or  power.  If  it  were 
lodged  in  any  two  of  the  branches;  for  inilance,  in  the 
king  and  houfe  of  lords;  our  laws  might  be  providently 
made,  and  well  executed,  but  they  might  not  always  have 
the  good  of  the  people  in  view  :  if  lodged  in  the  king  and 
cpmmons,  we  (hould  want  that  circumfpe£lion  and  media- 
tory caution,  which  the  wifJom  of  the  peers  is  to  afFord :  if 
the  fupreme  rights  of  Icgiflature  were  lodged  in  the  two 
houfes  only,  and  the  king  Iiad  no  negative  upon  their  pro- 
ceedings, they  might  be  tempted  to  incroach  upon  the  royal 
prerogative,  or  perhaps  to  abolifli  the  kingly  oflice,  and 
thereby  weaken  (if  not  totally  dcftroy)  the  (Irength  of  the 
executive  power.  But  the  conftitutional  government  of  this 
iflanJ  is  fo  admirably  tempered  and  compounded,  that  nothing 
can  endanger  or  hurt  it,  but^deftroying  the-  equilibrium  of 
•*  power  between  one  branch  of  the  Icgiflature  ^nd  the  reft. 
For  if  ever  it  fiiould  happen  that  the  independence  of  any  one 
of  the  three  fliould  be  loft,  or  that  it  (hould  become  fubfer- 
vient  to  the  views  of  either  of  the  other  two.  there  would 
C  52  ]  foon  be  an  end  of  our  conftitution.  The  Icgiflature  would 
be  changed  from  that,  which  (upon  the  fuppofition  of  an  ori- 
ginal contraft,  eitlier  aftual  or  implied)  is  prefumed  to  have 
been  originally  fet  up  by  the  general  confcnt  and  fundamen- 
tal aft  of  the  focjety  :  and  fuch  a  change,  however  elTeded, 
is  according  to  Mr".' Locke  ^  (who  perhaps  carries  his  theory 
too  far)  at  once*  an  entire  diflblution  of  the  bands  of  govern- 
ment ;  and  the  people  are  thereby  reduced  to  a  ftate  of  anar- 
chy, with  liberty  to  conftitute  to  tliemfelves  a  new  legiflativa 
power. 

'-  Having  thus  curforily  confidered  the  three  ufual  fpecies 
of  government,  and  our  own  fingular  conftitution,  fclcfled 

*  On  ^yernmeot,  part  a.  §  2X2« 
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and  compounded  from  them  all,  I  proceed  to  obfcrve,  that, 
as  the  power  of  making  laws  conftitutcs  the  fupremc  autho- 
rity, fo  wherever  the  fuprcme  authority  in  any  (late  refides,  it 
is  the  right  of  that  authority  to  make  laws  ;  that  is,  ia  the 
words  of  our  definition,  to  prefiribe  the  ruli  of  civil  aEfion. 
And  this  may  be  difcovercd  from  the  very  end  and  inftitution 
of  civil  dates.     For  a  (late  is  a  collc(flive  body,  compt  fed  of 
a  multitude  of  individuals,  united  for  their  fafety  and  con- 
Tcniencc,  and  intending  to  aft  together  as  one  man.     If  it ' 
therefore  is  to  aft  ^s-  one-man,  it  ought  to  aft  by  one  uniform 
will.     But,  inafmuch  as  political  communities  are  made  up 
of  many  natural  perfons,  each  of  whom  has  his  particular 
will  and  inclination,  thefe  fcvcral  wills  cannot  by  any  ;z/7///r/7/ 
union  be  joined  together,  or  tempered  and  difpofed  into  a 
lafting  harmony,  fo   as  to  conllitute  and  produce  that  one 
uniform  will  of  the  whole.      It  can  therefore  be  no  other- 
wife  produced  than  by  a^;/;Vi:/union  ;  by  the  confent  of  all 
perfons  to  fubmit  their  own  private  wills  to  the  will  of  one 
man,  or  of  one  or  more  affrmblies  of  men,  to  whom  the  fu- 
prcme authority  is  en  trufted:  and  this  will  of  that  one  man, 
or  affemblage  of  men,  is  in  different  dates,  ,  according  to 
their  different  conditutions,  underdood  to  be  lanv. 

Thus  far  as  to  the  right  of  the  fupreme  power  t6  mnle 
laws ;  but  farther,  it  is  it's  duty  likcwife.     For  fince  the  re- 
fpcAhre  members  are  bound  to  conform  themfelves  to  the   C  S3  3 
^ill  of  the  date,  it  is  expedient  that  they  receive  direftions  \ 

from  the  date  declaratory  of  that  it*s  will.  But,  as  it  is 
impoflible,  in  fo  great  a  multitude,  to  give  injunftions  to 
every  particular  man,  relative  to  each  particular  aftion,  it 
^therefore  incumbent  on  the  date  to  edablidi  general  rules, 
for  the  perpetual  information  and  direftion  of  all  perfons  in 
^  points,  whether  of  pofitive  or  negative  duty.  And  this,  in 
wdcr  that  every  man  may  know  what  to  look  upon  as  his 
0^,  what  as  another's  ;  what  abfolute  and  what  relative  dtt- 
tics  arc  required  at  his  hands  ;  what  is  to  be  efttcmed  honed, 
^iflioneft,  or  indifferent ;  what  degree  every  man  retains  of 
his  natural  liberty  ;  what  he  has  given  up  as  the  price  of  the 
8  benefits 
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benefits  of  Tdciety ;  and  after  what  manner  each  perfoais  fX> 
moderate  the  ufe  and  ^xercife  of  thofe  rights  which  the  ftate 
afitgns  him>  in  order  to  promote  and  fecure  the  puUtc  Iran* 
qaillity. 

From  what  has  been  advanced,  the  truth  of  the  foimer 
branch  of  our  definition,  is  (I  truft)  fufficiently  evident ;  that 
^  municipal  law  is  a  rule  of  civil  conduEl  prefcrihed  by  tbi  Ju* 
^prmtf  power  in  afiate**  I  proceed  now  to  the  latter  branch 
of  it  9  that  it  is  a  rule  fo  prefcribed,  <<  commanding  what  is 
^  ^^g^^  and  prohibiting  what  is  wrong" 

Now,  in  order  to  do  this  completely,  it  is  firft  of  all  ne« 
ccflary  that  the  boundaries  of  right  and  wrong  be  edabliOied 
and  afcertained  by  law.  And  when  this  is  once  done,  it 
wilt  follow  of  courfe  that  it  is  likewife  the  bnfinefs  of  the 
law,  confidered  as  a  rule  of  civil  condu£^,  to  enforce  thefe 
r^hts  and  to  reftrain  or  redrefs  theiie  wrongs*  It  remains, 
tlNtrefore)  only  to  confider  in  what  manner  the  law  is  faid  to 
afcertain  the  boundaries  of  right  and  wrong;  and  thc; 
methods  which  it  takes  to  command  the  one  and  prohibit  the 
other, 

FoK  this  parpoTe  every  law  may 'be.faid  to  conGft  of  feve- 
la)  parts :  one,  declaratory  \  whereby  the  rights  td  be  obferved»' 
and  the  wrongs  to  be  efchewed,  are  clearly  defined  and  laid 
I  S4  1  down :  another,  direihry  \  whereby  the  fubjed  is  inftru£t^d. 
and  enjoined  to  obierve  thofc  rights,  and  to  abftain  from  the 
commilTion  of*  thofe  wrongs :  a  third,  remedial  \  whereby  a 
metliod  is  pointed  out  to  recover  a  man's  private  rights,  or 
redrefs  his  private  wrongs  :  to  which  may  be  added  a  fourth, 
ufually  termed  xhc^fannion^  or  vindicatory  branch  of  the  law  \ 
whereby  it  is  fignified  what  evil  or  penalty  {hall  be  incurred 
by  fuch  as  commit  any  public  wrongs,  and  tranfgref^  or  nc-^ 
gk£l  their  duty. 

With  regard  to  the  firft  of  thefe  the  declaratory  part  of 
the  muaicipai  law,  this  depends  not  fo  much  ypon  the  law 

of 
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of  reYclatioii  or  of  nature»  as  upon  the  wif<k)m  smd  will  of 
tlie   kgiflator.     This  do£lrine,  which  before  was  lligbtlf 
toadied,   deferves  a  more  particular  explication.  •  Thofe 
rights  then  which  God  and  nature  have  e(labli(hed|  and  are 
therefore  called  natoral  rights^  fuch  as  are  life  and  libertjTv 
need  not   the  aid  of  human  laws  to  be  more  effafhialiy 
iQvefted  in  every  man  than  they  are ;  neither  do  they  receive 
any  additional  ftrength  when  declared  by  the  municipal  laws 
to  be  inviolable.     On  the  contrary,  no  human  legiflatuve 
has  power  to  abridge  or  deftroy  them,  unlefs  the  owner 
(hail  himfelf  commit  fome  zOi  that  amounts  to  a'  forfeitupe. 
Neither  do  divine  or  natural  duties  (fuch  as,  for  inftance, 
the  worihip  of  God,  the  maintenance  of  children,  and  the 
like)  receive  any  (Ironger  fan£tion  from  being  alfo  declared 
to  be  duties  by  the  law  of  the  land.     The  cafe  is  the  fame 
as  to  crimes  and  mifdemefnors,  that  are  forbidden  by  the 
(uperior  laws,  and  therefore  (liled  mala  infiy  fuch  as  mar- 
ker, theft,  and  perjury  \  which  contrail  no  additional  tur«* 
pitude  from  being  declared  unlawful  by  the  inferior  legifla- 
tttre.     For  that  legiflature  in  all  thefe  cafes  a£ls  only,  as  was 
before  obferved,  hi  fubordination  to  the  great  lawgiver,  tran- 
Ccribing  and  publifliing  his  precepts.     So  that,  upon  the 
whole,  the  declaratory  part  of  the   municipal  law  has  no 
force  or  operation  at  all,  with  regard  to  a£lions  that  are  na« 
tarally  and  intrinrKrally  right  or  wrong. 

Bar,  with  regard  to  things  In  themfelves  indifferent,  the  [  SS  3 

cafe  is  entirely  altered.  Thefe  become  either  right  or  wrong, 

jaftor  unjuft,  duties  or  mifdemefnors,  according  as  the  mu« 

aicipal  legiflator  fees  proper,  for  promoting  the  welfare  of 

the  fociety,  and  more  effeAually  carrying  on  the  purpofes  of 

civil  life.     Thus  our  own  common  law  has  declared,  that 

the  goods  of  the  wife  do  inftantly  upon  marriage  become  the 

property  and  right  of  the  hufband  \  and  our  flatutelaw  has 

^clared  all   monopolies  a  public  offence :  yet  that  rights 

and  this^  offence,  have  no  foundation  in  natute  \^  but  are 

wcrcly  created  by  the  law,  for  the  purpofes  of  civil  fociety. 

And  fometfnacs,  where  the  thing  itfelf  has  it's  rife  from  the 

^  law 


\ 


55  Of  the  Nature   of  Intr'oD* 

law  of  nature^  the  particular  circumftances  and  mode  of 
doing  it  become  right  or  wrong,  as  the  laws  of  the  land  (hall 
dire£l.  Thus,  for  inllance,  in  civil  duties:  obedience  to 
fuperiors  is  the  do£trine  of  revealed  as  well  as  natural  reli* 
gion :  but  who  thofe  fuperiors  (hall  be,  and  in  what  circum- 
ftances, or  to  what  degrees  they  fhall  be  obeyed,  it  is  the 
province  of  human  laws  to  determine.  And  fo,  as  to  inju- 
ries or  crimes,  it  mult  be  left  to  our  own  legiflature  to  decide, 
ia  what  cafes  the  feiting  another's  cattle  fliall  amount  to  a 
crefpafs  or  a  theft;  and  where  it  ihall  be  ajudifiable  a£lion, 
as  when  a  landlord  takes  them  by  way  of  diftrefs  for  rent. 

Thus  much  for  the  declaratory  part  of  the  municipal  law : 
and  the  direBory  ftands  muvh  upon  the  fame  footing;  for 
this  virtually  includes  tlie  former,  the  declaration  being  ufu- 
ally  coilefted  from  the  diredion.  The  law  that  fays,  "  thou 
**  (halt  not  ileal,"  implies  a  declaration  that  dealing  is  a 
crime.  And  we  have  feen  *  that,  in  thirds  naturally  indif- 
ferent, the  very  eficnce  of  right  and  wrong  depends  upon  the 
dircdlion  of  the  laws  to  do  or  to  omit  them. 

^  The  remedial  part  of  the  law  is  fo  nccciriry  a  confequencc 
"  of  the  former  two,  that  laws  muft  be  very  vague  and  imper- 
[  S^  ]  fcfl:  without  it.  For  in  vain  would  rights  be  declared,  in 
vain  dirc£led  to  be  obfen^ed,  if  there  were  no  method  of  re- 
covering and  aflerting  thofe  riglus,  when  wrongfully  with- 
held or  invaded.  This  is  what  we  mean  properly,  when  we 
fpeak  of  the  proteftion  of  the  law.  When,  for  inftancc,  the 
declaratory  part  of  the  law  has  faid,  <<  tliat  the  field  or  inhe- 
"  ritance,  which  belonged  to  Titius's  father,  is  veiled  by  his 
"  death  in  Titius ;"  and  the  directory  part  has  "  forbidden 
**  any  one  to  enter  on  another's  property,  without  the  leave 
•«  of  the  owner :"  if  Gains  after  this  will  prefume  to  take 
poiTeflion  of  the  land,  the  remedial  part  of  the  law  will  then 
intcrpofe  it's  office  -,  will  make  Gaius  rellore  the  poffcfiion  to 
Tuius>  and  alfo  pay  him  damages  for  the  invafion. 

I  See  page  43, 
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With  regard  to  the  fanclion  of  laws,  or  the  evil  that 
Inay  attend  the  breach  of  public  duties ;  it  is  obfcrvcd,  that 
human  legiflators  have  for  the  mod  part  chofcn  to  make  the 
fmflion  of  their  laws  rather  vindicatory  than  remuneratory^  or 
to  conilft  rather  in  punifliments,  than  in  aAual  particular 
rewards,  Becaufe,  in  the  firft  place,  the  quiet  enjoyment 
and  protcflion  of  all  our  civil  rights  and  liberties,  which  arc 
the  furc  and  general  confequencc  of  obedience  to  the  muni- 
cipal law,  are  in  themfelves  the  bed  and  mod  valuable  of  all 
rewards.  Becaufe  alfo,were  the  exercifc  of  every  virtue  to  ^ 
be  enforced  by  the  propofal  of  particular  rewards,  it  were 
impoffible  for  any  date  to  furnifh  dock  enough  for  fo  profufc 
a  bounty.  And  farther,  becaufe  the  dread  of  evil  is  a  much 
more  forcible  principle  of  human  actions  than  the  profpcft 
of  good  ^.  For  which  reafons,  though  a  prudent  bedowing 
of  rewards  is  fometimcs  of  exquifite  ufe,  yet  we  find  that 
thofe  civil  laws,  which  enforce  and  enjoin  our  duty,  do  fel- 
dom,  if  ever,  propofe  any  privilege  or  gift  to  fuch  as  obey 
the  law ;  but  do  condantly  come  armed  with  a  penalty  de- 
nounced againd  tranfgreflors,  either  exprefsly  defining  the 
nature  and  quantity  of  the  puniflimcnt,  or  elfe  leaving  it  to 
the  difcretion  of  the  judges,  and  thofe  who  are  entruded  with 
the  care  of  putting  the  laws  In  execution. 

Of  all  the  parts  of  a  law  the  mod  effeflual  is  the  vtmU^  C  57  ] 
catory.  For  it  is  but  lod  labour  to  Ciy,  •*  do  this,  or  avoid 
"  that,'*  unlefe  we  alfo  declare,  "  this  fliall  be  the  confe- 
*'  quence  of  your  non-compliance."  We  mud  therefore 
oWcrve  that  the  main  drength  and  force  of  a  Jaw  confids  in 
Ac  penalty  annexed  to  it.  Herein  is  to  be  found  the  princi- 
pal obligation  of  human  laws. 

Legislators  and  their  laws  are  faid  to  compel  and  oblige ; 
not  that  by  any  natural  violence  they  fo  condrain  a  man,  as 
to  render  it  impoffible  for  him  to  aft  otherwife  than  as  they 
durc^ly  which  is  the  drift  fcnfe  of  obligation  :  but  becaufe, 

^  {*ockc,  Hum.  Uadi  b*  ^,  c.  2 1. 
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by  declaring  and  exhibiting  a  penalty  againft  offenders^  they 
bring  it  to  pafs  that  no  man  can  eafily  choofe  to  tranfgrefs 
the  law  \  fincc,  by  reafon  of  the  impending  correClion^ 
compliance  is  in  a  high  degree  preferable  to  difobedience. 
Aod,  even  where  rewards  are  propofed  as  well  as  punifhmeuts 
threatened)  the  obligation  of  the  law  feems  chiefly  to  conQft 
in  the  penalty  :  for  re  wards,  in  their  nature^  can  only  pcrfuade 
and  allure  \  nothing  is  compulfory  but  punifliment. 

It  is  true,  It  hath  been  holden  and  vcryjuftly,  by  the 
principal  of  our  ethical  writers,  that  human  laws  are  binding 
upon  men^s  confciences.  But  if  that  were  the  only,  or  moft 
forcible  obligation,  the  good  only  would  regard  the  laws^ 
and  the  bad  would  fet  them  at  defiance.  And,  true  as  this 
principle  is,  it  mud  (till  be  underftood  with  fome  reftridion. 
It  holds,  I  apprehend,  as  to  rights ;  and  that,  when  the  law 
has  determined  the  field  to  belong  to  Titius,  it  is  matter  of 
confcience  no  longer  to  withhold  or  to  invade  it.  So  alfo 
in  regard  to  natural  duties^  and  fuch  offences  as  are  tnala  in 
fe :  here  we  are  bound  in  confcience,  becaufe  we  are  bound 
by  fuperior  laws,  before  thofe  human  laws  were  in  being,  to 
perform  the  one  and  abftain  from  the  other.  But  in  relation 
to  thofe  laws  which  enjoin  only pofitive  duties^  and  forbid  only 
fuch  things  as  are  not  mala  in  fe  but  mala  prohibita  merely^ 
r  c8  1  without  any  intermixture  of  moral  guilt,  annexing  a  pe- 
nalty to  non-compliance  ^  here  I  apprehend  confcience  is 
no  farther  concerned,  than  by  dire£^ing  a  fubmilEon  to  the 
4)enalty,  in  cafe  of  our  breach  of  thofe  laws :  for  other- 
wife  the  multitude  of  penal  laws  in  a  ftate  would  not  only  be 
looked  upon  as  an  impolitic,  but  would  alfo  be  a  very 
wicked  thing ;  if  every  fuch  law  were  a  fnare  for  the  con- 
fcience of  the  fubje£b.  But  in  thefe  cafes  the  alternative  is 
offered  to  every  man ;  **  either  abftain  from  this,  or  fubmit 
<<  to  fuch  a  penalty :"  and  his  confcience  will  be  clear, 
whichever  fide  of  the  alternative  he  thinks  proper  to  embrace* 
Thus,  by  the  ftatutes  for  preferving  the  game,  a  penalty  is 
denounced  againft  every  unqualified  perfon  that  kills  a  hare^ 

1  See  Vol*  II*pi^42«b 
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and  ag[ainft  erery  perfon  who  pofiefTes  a  partridge  in  Auguft* 
And  foy  too^  by  other  ftatutes,  pecuniary  penalties  are  in- 
fixed for  cxercifipg  trades  without  ferving  an  apprentice* 
bip  thereto,  for  not  burying  the  dead  in  woollcni  for  not 
performing  the  ftatute-work  on  the  public  roads,  and  for  in- 
munerable  other  pofithre  mifdemefnors.'  Now  thefe  prohi- 
bitory laws  do  not  make  the  tranfgreffion  a  moral  offence,  or 
Eq:  the  only  obligation  in  confcience  ia  to  fubmit  to  the 
penalty,  if  levied.  It  mud  however  be  obferved,  that  w^ 
OT  here  fpeaking  of  lawg  that  are  (imply  and  purely  penal^ 
vhere  the  thing  forbidden  or  enjoined  is  wholly  a  matter  of 
iodi&rencc,  and  where  the  penalty  tnfli£led  is  an  adequate 
compenfation  for  the  civil  inconvenience  fuppofcd  to  arife 
kom  the  offence  (7).  But  where  difobedience  to  the  law 
tofolves  in  it  alfo  any  degree  of  public  mifchief  or  private 
mjary,  there  it  falls  within  our  former  diftindiion,  and  is 
dfi)  an  off^ence  againft  confcience  "• 


hi  9hl^ar  toHttm  ad    (Sandcrfoo  it  conjoint,  chr>gat.  prat!,  vm^ 
n%m  Item  md  cwlfam :  Itstfotnata     \  17. 14. ) 
taue  ni  tmifmm  ^ligatf  tt  ndfensm. 


(7)  This  18  a  do£bine  to  which  the  Editor  cannot  fubfcnbc* 
It  is  an  important  queftion,  and  deferves  a  more  cxtcniive  dif- 
cuffion  than  can  conveniently  be  introduced  into  a  note*  The  fo- 
lotioaof  it  may  not  only  afiedl  the  quiet  of  the  minds  of  confcien- 
tioot  men,  but  may  be  the  foundation  of  arguments  and  decifions 
in  Cfcry  branch  of  the  law.  To  form  a  true  judgment  upon  this 
Toljed,  it  is  neceffary  to  take  into  confideration  the  nature  of  moral 
•adpofitive  laws.  The  principle  of  both  is  the  fame,  viz.  utility, 
ortbe  general  happinefs  and  true  intereib  of  mankind, 

jliquc  tpfa  utUUaj  ju/K  prcfe  mater  d  mqtd. 

Bat  the  neceiHty  of  one  fet  of  laws  is  feen  prior  to  experience ; 
of  the  other,  pofterior.  A  moral  rule  is  fuch,  that  every  man'^ 
Rabn  (if  not  perverted)  didates  it  to  him  as  foon  as  he  aflfociates 
vidi  other  men.  It  is  univerfal,  and  muft  be  the  fame  in  every 
ps^  of  die  world.  Do  not  kfll,  do  not  fteal,  do  not  violate  promifes, 
^^  k  equally  obligatory  in  Englan^  l«apland,  Kamtfchatka, 

Vol.1.  F  and 
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I  HAve  noKI^  gone  through  the  definition  laid  .down  of  a 
jnunicipal  law  \  and  have  (hewn  that  it  is  ^<  a  rule— of  civil 
«*  condu6k — prefcribed— 'by  the  fupreme  power  in  a  (latb*- 


• 

and  New  Holland.  But  apofitive  law  is  difcoveredby  experience 
to  be  ufeful  and  neceffary  only  to  men  in  certain  diftndtSy  or  under 
peculiar  circun^ftances.  It  is  faid  that  it  is  a  capital  crime  in  Hol- 
land to  kill  a  ilbrky  becaufe  that  animal  deflroys  the  vermin  which 
would  tindermine  the  dykes  or  banks>  upon  which  the  exiflence  of 
the  countr}'-  depends.  This  may  be  a  wife  law  in  Holland ;  but 
the  life  of  a  ftork  in  England  would  probably  be  of  no  more  value 
than  that  of  a  fparrow^  and  fuch  a  bw  would  be  ufelefs  and  cruel 
in  this  country. 

By  the  laws  of  nature  and  reafon»  every  man  is  permitted  to 
build  his  houfein  any  manner  he  pletfes ;  -but  from  the  experience 
of  the  deflrudive  effe6k$  of  fire  in  X^ndouy  the  legidature  with 
great  wifdom  cna<Eled  that  all  party-walls  (hould  be  of  a  certain 
thicknefs  ;  and  it  is  fomewhat  furprifing  that  they  did  not  extend 
this  provident  aft  to  all  other  great  towns.     ( 14  Geo.  3.  c.  78.) 

It  was  alfo  difcovcrcd  by  experience,  that  dreadful  confequencea 
enfued,  when  fca-faring  people,  who  returned  from  dlftant  counn 
tries  infefted  with  the  plague,  were  permitted  immediately  to 
come  on  fliore,  and  mix  with  the  healthy  inhabitants ;  it  was  there- 
fore a  wife  and  merciful  law,  though  reilridlive  of  natural  right 
and  liberty,  which  compelled  fuch  pcrfons  to  be  purified  from  all 
contagion  by  performing  quarantine.     (4  Vol.  161.) 

He  who,  by  the  breach  of  thefe  pofitilc  laws,  introduces  confla* 
fraticn  and  peililcncc,  is  furcly  guilty  of  a  much  greater  crime 
than  he  is  who  deprives  another  of  his  purfe  or  his  horfe. 

The  laws  againil  fmuggling  are  entirely  juris  po/itlvl ;  but  the 
criminality  of  anions  can  only  be  mealurcd  by  their  confequences  ; 
imd  he  who  .faves  a  fum  of  money  by  evading  the  payment  of  a 
tax,  docs  ekadly  the  fame  injury  to  fociety  as  he  who  fteals  fb 
much  from  the  trcafary  ;  and  is  therefore  guilty  of  as  great  im- 
morality, or  as  great  an  a6i  of  diihoneily.  Or  fmuggling  has 
been  compared  to  that  fpecies  of  fraud  which  a  man  would  psac« 
tife  who  fliould  join  with  his  friends  in  ordering  a  dinner  at  a 
tavern,  and  after  the  feflivity  and  gratifications  of  thed[ay,  fhoul4 
Ileal  away,  and  kave  Ixis  companions  to  pay  his  (hare  of  the 
reckoning. 

'    ■     '  *      Punifhment 
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^  commanding  what  is  right,  and  prohibiting  what  i6 
^  wrong  :'*  in  the  ezplictftion  of  which  I  have  endeavoured 
to  interweave  a  few  ufeful  principles,  concerning  the  nature 
of  civil  government^  and  the  obligation  of  human  laws.     Be- 


Puni/hment  or  penalties  are  never  intended  as  an  equivalent  or 
1  compofition  for  the  conuniffion  of  the  offence  ;  but  they  are  that 
degree  of  pain  or  inconvenience,  whic^  are  fuppofea  to  be  fufBcient 
to  deter  men  from  introducing  that  gfreater  degree  of  inconveni- 
ence, which  would  refult  to  the  comtnunity  from  the  general  per- 
scflion  of  that  h6^,  which  the  law  prohibits.     It  is  no  recompenc^e 
to  8  man's  country  for  the  confequences  of  an  Illegal  a6^,  that  he 
ibould  afterwards  be  whipped*  or  (hould  ftand  in  the  pillory,  or 
lie  in  a  gaoL     But  in  pofitive  laws,  as  in  moral  rules,  it  is  equally 
&Ue  that  omma  feceata  porta  funi.     If  there  are  laws,  fuch  perhaps 
ss  the  gBme4aw8»  which  in  the  public  opinion  produce  little  bene* 
fit  or  no  falutary  effe6l  to  fociety,  a  confcientious  man  will  fcelper- 
lu^  no  further  regard  for  the  obfervance  of  them,  than  from  the 
confideration  that  his  example  may  encourage  others  to  violate  thofe 
hws  which  arc  more  highly  beneficial  to  the  community.    Indeed^ 
thekft  fentcnCc  of  the  learned  Judge  upon  this  fubjeft,  is  an  anfwer 
to  hi*  own  doftrine  ;  for  the  difobedience  of  any  law  in  exiftencC, 
muft  bp  pfcfumed  to  involve  In  ft  either  public  mifchief  or  private 
Qjury.     It  is  related  of  Socrates,  that  he  made  a  promife  with 
himfelf  to  obfcrve  the  laws  of  his  country  ;  but  this  is  nothing  more 
than  what  every  good  man  ought  both  to  promife  and  to  perform  : 
acd  he  ought  to  promife  ilill  farther,  that  he  will  exert  all  his 
power  to  compel  others  to  obey  them.     As  the  chief  defign  of 
eftablifhed  government  is  the  prevention  of  crimes  and  the  en* 
farcexnent  of  the  moral  duties  of  man,  obedience  to  that  govern- 
tacnl  neceffarily  becomes  one  of  the  higheft  of  moral  obligations  : 
lad  the  pnnciple  of  moral  and  pofitive  laws  being  precifely  the 
isoK,  they  become  fo  blended,  that  the  difcriminaiion  between 
tttcm  is  frequently  difficult  or  impra6iicable,  or,  as  the  author  of 
tlkC  Do&or  and  Student  has  expreifed  it  with  beautiful  fimph'city, 
•**  In  every  law  pofitive  well-made,  is  fomewhat  of  the    law  of 
^  reafon  and  of  the  law  of  God ;  and  to  difcern  the  law  of  God 
*•  Md  the  law  of  reafon  from  the  law  pofitive,  is  very  hard." 

F  51     •  fore 
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fore  I  conclude  this  (eOion^  it  may  not  be  amifs  to  add  a 

few  obfervatlons  concerning  the  interpretati6n  of  laws. 

» 

When  any  doubt  ^MTofc  upon  the  conftruAion  of  the  Ro» 
man  lawS)  the  ufage  was  to  (late  the  cafe  to  the  emperor  in 
writing!  and  tal^e  his  opinion  upon  it.  This  was  certainly 
a  bad  method  of  interpretation.  To  interrogate  the  legifla- 
ture  to  decide  batticular  difputes,  is  iiot  only  endlefsi  but 
affords  great  room  for  partiality  and  oppreflion.  The  an- 
fwers  of  the  emperor  were  called  his  refcripts,  and  thefc  had 
in  fucceeding  cafes  the  force  of  perpetual  laws }  though  they 
ought  to  be  carefully  di(lingui(hed|  by  every  rational  ci?i- 
lian,  from  thofe  general  conftitutions,  which  had  only  the 
nature  of  things  for  their  guide.  The  emperor  MaerinUs^ 
as  his  hiflorian  Capitolinus  informs  us,  had  once  refolded 
to  abolifh  tfaefe  refcriptSi  and  retain  only  the  general  ti\6t% : 
he  could  not  bear  that  the  hafty  and  crude  anfwers  of  fuctt 
princes  as  Commodus  and  Caracalla  ihould  be  reverenced  as 
laws*  But  Juftinian  thought  oth^wife  %  and  he  has  prc^ 
ferved  them  all.  In  like  manner  the  canon  laws,  or  decretal 
epiftles  of  the  popesj  are  all  of  them  refcripts  in  the  ftridcft 
fenfe.  Contrary  to  all  true  forms  of  reafoding,  they  argue 
from  particulars  to  generals* 

The  faired  and  mod  rational  method  to  interpret  the  will 
of  the  legiilator,  is  by  exploring  his  intentions  at  the  time 
when  the  law  was  made,  hjjigns  the  moft  natural  and  pro* 
bable.  And  thefe  figns  arc  either  the  words^  the  conteztf 
the  fubjciSl-matter,  the  ctFcOts  and  confequence,  or  the  (pitk' 
and  reafon  of  the  law.    Let  us  take  a  ihort  view  of  them  all* 

I.  Words  are  generally  to  be  underftood  in  their  uhd 
and  moft  known  iignification ;  not  fo  much  regarding  the 
propriety  of  grammar,  as  their  general  and  popular  ufe' 
Thus  the  law  mentioned  by  Puflfendorf  ^,  which  forbad  t 
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kyman  to  lay  hands  on  a  pricft^  was  adjudged  td  extend  to 
bim,  who  had  hurt  a  prteft  with  a  weapon.  .  Again  ;  terms 
of  art,  or  technical  term$,  muft  be  taken  according  to  the 
aoceptation  of  the  learned  in  each  art,  trade,  and  fcience* 
So  ia  the  z(k  of  iettleaient,  where  the  crown  of  England  14 
fimited  <<  to  the  princefs  Sophia,  and  the  heirs  of  her  body« 
^  being  proteftants/'  it  becomes  neceflary  to  call  in  the 
affiftance  of  lawyers,  to  afcertain  the  prectfc  idea  of  the 
vords  '*  beiri  9/  her  body"  which  in  a  legal  fenfe  comprize 
only  certain  of  her  lineal  defcendants. 

2.  If  words  happen  to  be  ftill  dubious,  we  may  e(tabli(b 
ibeir  meaning  from  the  context  s  with  which  it  may  be  of 
fiogolar  ofe  to  compare  a  word,  or  a  fcntence,  whencTer 
iiey  are  ambiguous,  eqai^ocal,  or  intricate.  Thus  tho 
poeme,  or  preamble,  is  often  called  in  to  help  the  con« 
irudbn  of  an  z6t  of  parliament.  Of  the  (ame  nature  and 
ofe  is  the  comparifon  of  law  with  other  laws,  that  are 
made  by  the  fame  legiilator,  that  have  feme  affinity  with  the 
folijeA,  or  that  exprefsly  relate  to  the  fame  pptnt  (8).   Thus, 


(8)  It  is  an  <ftablifhed  rule  of  conftrudion  that  ftatutes  in  pari 
^aterii^  or  upon  the  fame  fubjedl,  muft  be  conftrued  with  a  refer- 
csce  to  each  other ;  that  is,  that  what  is  clear  in  one  ftatute,  (hall 
be  called  in  aid  to  explain  what  h  obfcure  and  ambiguous  in  ano« 
ther<— Thus  the  laft  qualification  adl  to  kill  game  (22  and  23  Car. 
2.  c  25.)  ena£l8,  **  that  every  perTon  not  having  lands  andtene- 
^  ments,  or  tomt  other  eftate  of  inhentance,  of  the  clear  yearty 
^  falne  of  lOo/.  or  for  life,  or  having  leafe  or  leafes  of  ninety-niive 
•*  years  of  the  clear  yearly  value  of  150/."  (except  certain  pcr- 
foDt)  (hall  not  be  allowed  to  kill  game.  Upon  this  ftatute  a  doubt 
■ofc,  whether  the  words  or  for  l^e  fhould  be  referred  to  the  100/. 
srtothe  150/.  per  annum.  The  court  of  king's  bench  having 
Vwked  into  the  former  qualification  a£ls,  and  having  found  that  it 
was  dear  hj  the  firft  qusdification  adl  (13  R.  i.  ft.  i.  c.  13.)  that  a 
bynan  fliould  hate  40/.  a  year,  and  a  prieft  10/.  a  year,  and 
that  by  the  I  Ja.  c.  27.  the  qualifications  were  clearly  an  eftate  of 
^ohcritancc  of  xoA  a  year,  and  an  eftate  for  life  of  30/.  a  year, 

F  J  they 
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when  the  law  of  England  declares  murder  to  be  felony  with-* 
out  benefit  of  cler«:y,  we  muft  refort  to  the  fame  law  of 
England  to  learn  what  the  benefit  of  clergy  is :  and  when 
the  common  law  cenfures  fimoniacal  contrails,  •  it  affords 
great  light  to  the  fubjedl  to  confiderwhat  the  canon  law  has 
adjudged  to  be  fimony. 

'  3.  As  to  iiit  fuhje&'matisry  words  are  always  to  be  un* 
derftood  as  having  a  regard  thereto;  for  that  is  always  fup« 
pofed  to  be  in  the  eye  of  the  legiflator,  and  all  his  expreflions 
r  (Si  3  dire£led  to  that  end.  Thus,  when  a  law  of  our  Edward  III. 
forbids  all  ecclefiaftical  perfonsto  \i\)xc\iz{c  prcnnfions  at  Rome^ 
it  might  feem  to  prohibit  the  buying  of  grain  and  other  vic^ 
tual ;  but  when  we  confider  that  the  (latute  was  made  to  re^ 
prefs  theufurpations  of  the  papal  fee,  .and  that  the  nomina- 
tions to  behefioes  by  the  pope  were  czWcA  provifipns^  we 
ihall  fee  that  the  reftraint  is  intende4  to  be  laid  upon  fuch 
provifions  pnly. 

4.  As  to  the  effe^s  and  confequence^  the  rule  is,  that  wher^ 
words  bear  either  none,  or  a  very  abfurd  fignification,  if  lite- 
rally underftood,  we  muft  a  little  deviate  from  the  received 
fcnfe  qf  them.  Therefore  the  Bolpgnian  law,  n^cntioned  by 
PufFendorfp,  which  enabled,  «^  that  whoeyer  drew  blood  iq 
•*  .the  ftreets  flioulci  be  puniflied  with  the  utmoft  fcvcrity," 
was  htid  after  long  debate  not  to  extend  to  the  furgconj 

P  /.  5.  c.  la.  §  8. 
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they  prcfumcd  that  it  ftiH  was  the  intention  of  the  kgi/lature  tq 
make  the  yearly  value  of  an  eflate  for  life  greater  than  that  of  a>^ 
eUate  of  inheritance,  though  the  fame  proportions  were  not  prc- 
Jcrved  ;  and  thereupon  decided,  that  clergymen,,  a^d  all  others 
jpoffefled  of  a  bfc  eftate  only,  muft  have  150/.  a  year  tp  be  qualir 
ficd  to  kill  gan^e.     Lowndes  v.  Lcwis^  JS.  "7*.  22  Geo,  3. 

The  fame  rule  to  difcover  the  intention  of  a  tcftator  is  appHjcd 
'tp  wiUs,  viz.  the  whole  of  a  will  fhall  be  taken  under  coniidcmtiooi 
In  order  to  decypher  the  meaning  of  an  obfcure  paflage  in  it. 
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who  opened  the  vein  iof  a  perfon  tfeat  fell  down  ia  'tW  ftrccfr 
with  a  fit.  -  . 

-  ■  : 

5.  But,  laftly,  the  nioH  univerfal  and  efib&ual  way. of 
difcovering  the  true  meaning  of  a  law,  when  the  words  arc 
dobtous,  is  by'confidcring'thc  rcafdn  zndjpint  of  it ;  or  the 
caufe  which  moved  the -legiflator  to  enadl  it.  For  whetr 
this  rcafon  ceafcs,  the  Uw  irtelf  ought  Hkcwife  to  ceafe  witk 
it  An  inftance  of  this  is  gi?en  in  a  cafe  put  by  Cicero,  oi> 
wWver  was  the  author  of  the  treatife  infcribed  to  Hcren^ 
niosli  There  was  a  law,  that  thofe  who  in  a  (lorm  forfook' 
he  (hip,  ibould  forfeit  all  property  therein ;  and  that  the 
liip  and  lading  (hould  belong  entirely  to  thofe  who  itaidia 
it.  In  a  dangerous  temped  all  the  matincrs  forfook  the  (hip^ 
except  only  »ne  fick  paflcnger,  who  by  reafon  of  his  difeaiif. 
was  unable  to  get  out  and  cfcape.  By  chance  the  ihip'camor 
fafe  to  port.  The  fick  man  kept  pofTeihoh)  and  claimed  the: 
benefit  of  the  law.  Now  here  all  the  learned  agree,  that  the* 
fick  man  is  not  within  the  reafon  of' the  law.4  for  the  realba 
of  making  it  was,  to  give  encouragement .  to.  fvich  as  (hould^ 
fcnture  their  lives  to  fave  the.  vefi'el :  but  this  is  a  merit, 
which  he  could  never  pretend  to,  who  neither  (tiid  ih  the.  [  6a  ] 
ihip  upon  that  account,  nor  contributed^  aiiy  thitig  to  itV 
pieCervation  (9). 


From  this  method  of  interpreting  laws,  hy  t]ie  ireafpn  ot 

^  ^^  V-  ••■    ■  ^ftli*»  ^a.v  ■    «^ 

them,  ariles  what  we  call  equity  *,  whiclvU.  thufl^  defined  by. 
Grotius ',  **  the  corre£tion  of  that,  w  herein  :  tnc  law  (by* 
"  reafion  of  it's  univerfality)  is  deficient.''  For  fiiice  in  lawr 
an  cafes  cannot  be  fortfecn  or  expreiled,  it  is  ne^edary,>tbaf 
when  the  general  decrees  of  the  law  come  W  be  appiiltd  t^' 
particular  cafes,  there  Ihould  be  fomewhere  a  power  vefted 

4  /.I.  r.  II.  '  diacjmiatt.  ^  3. 


(9)  Sec  a  very  fenfible  chapter  upon  the  interpretation  of  laws 
in  general,  in  Ruthcrforth's  Inftitutes  of  Natural  Law,  b,  2.  c.  7. 
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of  defining  thofe  circumftances,  which  (had  thcj  been  fore- 
feen)  the  legiflator  himfelf  would  have  exprefled.  And 
thefe  are  the  cafes,  which,  according  to.Grotius,  ** lex  non 
**  exafte  Jefimty  fed  nrbitrio  ioni  wri  perthittk  ( l  o)." 

E^iTT  thus  depending,  efientiallyi  upon  the  particular 
circumftaoces  tl  each  individual  cafe,  there  can  be  kio  e(U'-* 
bliflied  rules  and  fixed  precepts  of  equity  laid  down,  without 
deftroying  it's  very  eflence,  and  reducing  it  to  a  pofitive  law^^ 
And,  on  the  other  hand,  the  liberty  of  conGdering  all  cafei» 
in  an  equitable  light  muft  not  be  indulged  too  far,  left  there^ 
by  wc  deftroy  all  law,  and  leave  the  decifion  of  every  qiieftioft 
entirely  in  the  breaft  of  the  judge.  Ahd  law,  without 
equity,  though  hard  and  difagreeable,  is  much  more  de^ 
firable  for  the  public  good,  than  equity  without  bcw:  which, 
would  make  every  judge  a  legiflator,  and  introduce  moil  infi^ 
nite  confufion;  as  there  would  then  be  almoft  a$  many  dif- 
ferent rules  of  a£lion  1^  down  in  our  courts,  as  there  are 
difit:rcnces  of  capacity  and  ft^iHiment  in  the  human  mind. 


*•-'-'-•  f 
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( I O)  The  only  eqvUyt  accordinfir  to  this  defcnption,  which  exSs 
^in  our  gpveroxnent,  either  rcfides  in  the  Icing,  who  can  prevent  the 
Jitmmwnjuj  from  becoming  yt^mmj  injuria^  by  an  abfolute  or  a  coH* 
ditional  pardon,  or  in  juries,  who  determine  whether  atFy,  or  to 
what  extent  damaiges  fiiall  be  rendered.  But  equity  as  here  ex- 
]Uaihed|  is  byno  "mAk^  applicable  to  the  court  of  chancery  ;  for 
t&e  leamed  Judge-  kiuf  ^dfewhere  truly  faid,  that  **  the  fy^leai  «if 
^  our  courts  of  equity  is  i  laboured  coaae^ed  fyftem,  governed 
^  by  cftabliflied  rules,  ahd  bound  down  by  precedents,  from 
^  which  Oiey  do  not  depart,  although  the  reaibn  of  iomt  of  thetq 
*\  may  p<^h^  bf  l«Uf  to  objeftioa,'*  .  j  Vol.  43a. 
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SECTION     THE     THIRD* 


OF   THE    LAWS    OF    ENGLAND. 


THE  municipal  law  of  England,  or  tlie  rule  of  ciTil 
condqA  prefcribed  to  the  inhabiunts  of  this  kingdom, 
Bif  with  fuffictent  propriety  be  divided  into  two  kinds :  tba 
far  mnfirifta^  the  unwritten,  or  common  law  \  and  the  Urn 
I,  the  written,  or  ftatutelaw. 


The  kit  fum  fcripia^  or  unwritten  law,  includes  not  onlj 
pntral cuftoms^  or  the  common  law  properly  fo  called;  but 
alfi)  the  particular  cuficmt  of  certain  parts  of  the  kingdom  \ 
aad  likewifc  thofe  particular  Idnvsy  that  are  by  cuftom  ob^ 
fenred  only  in  certain  courts  and  jurifdidions* 

Vhin  I  Call  thefe  parts  of  our  law  leges  mnfcriptaiy  I 
woald  not  be  underftood  as  if  all  thofe  laws  were  at  prefent 
merely  aral^  or  cdrntnunicated;  from  the  former  ages  to  the 
prefent  folely  by  w6xA.  of  mouth.  It  !$  true  indeed  that,  in 
d^  profound  ignorance  of  letters  which  formerly  overfpread 
die  whole  wefterii  world,  all  laws  were  entirely  traditional, 
Ibr'dixs  plain  reafon,  1)eeaufe  the  nations  among  which  thef 
prevailed  had  bat  little  idea  of  writing.  Thus  the  Britifii  as 
well  as-the  Gallic  druids  committed  all  their  laws  as  well  as 
learning  to  memory*  (  and  it  is  faid  of  the. primitive  Saxons 
Iterei  2&  well  as  their  brethren  on  the  conrinent,  that  legn 
fiamemorsaet  u/u  retinehant^.  But,  with  us  at  prefent,  the 
nvmiimtnts  and  evidences  of  our  legal  cuftoms  are  contained 
in  the  records  of  the  feveral  courts  of  juftice,  in  books  of 

reports 
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reports  and  judicial  decifions,  and  in  the  treatifcs  ti  learned 
fagcs  of  the  profcflion,  prcfervcd  and  handed  down  to  us 
from  the  times  of  higheft  antiquity.  However,  I  therefore 
ftile  thcfe  parts  of  our  law  leges  non  Jcriptae^  becaufc  their 
original  inftkutioh  and  authority  are  not  fet  d6wh  in  writing, 
as  a£ls  of  parliament  are,  but  they  receive  their  binding 
powci:*  and  th^.j^orce  of  laws,^by.JoDg  .and  immemorial 
ufiige,  aud  by  thc'fr  ttYiiverfal  recfeptlbn  ihfotighout  the  king- 
;  ^om.  In  like  manner  as  Aulus  Gellius  defines  the  jus  non 
Jcripium  to  be  that,  which  is  **  taciio  et  illherato  hominum  con^ 
^^fen^i  et  xnorihusexpreffum^^  ...  .    , 

.  Ouu  ancient  lawyers,  and  particularly  Fortefcae  ^,  infill 
irith  abundance  of  warmth,  that  thefecuftoms  are  a$  bid  a^' 
ftc  primitrve  Briti6^8,  Smd  eonftmi^d  down,  through  th^ 
feveral  mutations  of  govcrnnicnt-and  itiliabiiantijto  thiepre-^ 
fent  time,  i\ncjiar)ged  v^xi6.  unadulterated.  This  may  be  the 
ca'f%  as'i^o/fbmcY.biit  in  general,  as  Mr. Selden  in  hi^  hote^ 
obferves,.  this'aflcrtibn'muft  be  underf^ood  vvlth  m'any  gralps' 
df  allowance;  and  ought  only  to  fignify,  as  the  Iruth  Ciejins* 
far  be;  thut'there  never  was  arty  formal  exchange  of  one  lyfT" 
temof  laws  for  another :  though  dbubt!efsby  the  intetmixturi? 
9f  adventitious  nations,  the  RomanS|  the  FidtSji  tbq  3?Mtis, 
the  DaneSx^nd.  the  Normans,  they  niuil  have  infenQbly  intrpr, 
duccd  and  incorporated  many  of  their  own  cvidoms  witlxthQfe. 
that  were  before  eiljt)>Iifl)«d:  thereby-in  all  prol) ability  Improv- 
ing the  te;ctvire  and  wiidom  of  the  whole^  by  the  accumulated 
wifdom  of  diver$  particular  coun^rie^.  Our  laws,  faith  lord 
6;»(Bon  "*>  ar^  nc^ixs.d  ^%  our  language  :  and  as  our  language  i^ 
fi)  much  the  richer,  the  laws  are  the  more  complete. 

And  indeed*  oiir  antiquaries  and  iearly  hiftorians  do  all  po- 
fetively  aflurc  lis,' tliat  our  body  of  laws  is  of  this  compounded 
li^ture.  For  they  t^U  u^  ^hat  in  the  time  of  Alfred  the  local 
<uftam8'of  the  fbvefal  provinces  of  the  kingdom  were  grown 
ip  vapouis,  that  he  found  it  expedient  to  compile  his  i^me^ 
Hot,'  or  IttferjuiicidKs^  for  the  general  ufe  of  the  whole  king- 

'    €  \;  IT- ""''  **  *  Sbe  hii  ftopofali  for  a  digifl. 
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doiru     This  book  i$  faid  to  have  been  extant  fo  late  as  thc' 

reign  of  king  Edward  the  fourth^  but  is  now  unfortonatelf 

loft.  '  It  contained^  we  may  probably  fuppofe^  the  principal 

maxims  of  tlie  common  law,  the  penalties  for  mifdcmefnorSf 

iud  the  forms  of  judicial  proceedings.     Thus  much  may  ^t 

leaft  be  collected  from  that  injuoiition  to  pbferve  it^  whicl^ 

we  find  in  the  laws  of  king  Ed  ward  the  elder,  the  fon  of  AU 

frcd^.     *'  Omnibus  qui  reipublicae  proifunt  etiam  atqtn  etiam 

^'  mandoy  ut  omnibus  atquos  fe  praebeant  judices^  perinde  ae  im 

*^  judiciali  libro  ( Saxonicfy  horw-h^c)  fcriptum  babetur  :  »*r 

<<  qwiquam  formident  quinjus  commune  ( Saxonife^  folcfwhc^} 

^*  audofiler  libereque  dicmU^ 

But  the  irruption  and  eftablifhment  of  theDanes  in£ng-r 

hpdy  which  followed  foon  after,  introduced  new  cuftdnis^ 

and  caufed  this  code  of  Alfred  in  many  provinces  to  fall  iut0 

difafe  :  or  at  leafl  to  be  mixed  and  debafed  with  other  law^.of 

a  cogrfer  alloy.    So  that  about  the  beginning  of  the  elevientli 

century  there  were  three  principal  fyftcms  of  laws  prevailing 

b  diflFcrent  diftri£ls,   l.  The  AlercenLage^  or  Mercian  laws, 

idiich  were  obferved  in  many  of  the  ipidiand  counties,  and 

thofe  bordering  on  the  principality  of  .Wales,  the  retreat  of 

die  antient  Britons  \  and  therefore  very  probably  intermixed 

with  the  Britiih  or  Druidical  cudoms.     2.  The  IVeft-Saxon^ 

Lagtf  or  laws  of  the  Wtd  Saxons,  which  obtained  in  the 

counties  to  the  fouth  and  weft  of  the  iiland,  from  Kent  to 

Devon(hire.     Thefe  were  probably  much  the  fame  with  the 

laws  of  Alfred  above-mentioned^  being  the  municipal  law  of 

the  far  moft  confiderable  part  of  his  dominions,  and  particu^ 

Urly  including  Berkfhire,  the  feat  of  his  peculiar  refidencc. 

l'1)[it  Dane- Luge i  orDaniOi  law,  the  very  name  of  which 

fpeaks  it's  original  and  compofition.     This  was  principally 

maintained  in  the  reft  of  the  midland  counties,  and  alfo  on 

Ae  caftcrn  coaft,  the  part  moft  expofed  to  the  vifits  of  that 

piraucnl  people.     As  for  the  very  northern  provinces,  thejf 

^crea  that  time  under  a  diftinct  government  ^ 

«  ^.  a.  f  Hal.  Hlft.  }5« 
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Out  of  thefe  three  laws,  Roger  Hovedent  and  Ra* 
nvlphus  Ceftrenfis  ^  inform  u$,  king  Edward  the  confeflbr 
extra£ied  one  uniform  law  or  digeft  of  laws,  to  be  obferved 
throughout  the  whole  kingdom ;  though  Hovcdcn  TiXk^  the 
author  of  an  old  manufcript  chronicle*  aflure  us  likewifci  that 
this  work  was  projcGed  and  begun  by  his  grandfather  king 
£dgar.  And  indeed  a  general  digeft  of  the  fame  nature  has 
been  conftantly  found  expedient,  and  therefore  put  in  prac- 
tice by  other  great  nations,  which  were  formed  from  an  afiem* 
blage  of  little  provinces,  governed  by  peculiar  cuftoms.  As 
in  Portugal,  under  king  Edward,  about  the  beginning  of  the 
fifteenth  century  ^.  In  Spain,  under  Alonzo  X,  who  about 
the  year  1250  executed  the  plan  of  his  father  St.  Ferdinand, 
and  coUe£ted  all  the  provincial  cuftoms  into  one  uniform  law, 
in  the  celebrated  code  entitled  laspariidas  ^  And  in  Sweden, 
about  the  fame  sera ;  when  a  univerfal  body  of  common  law 
was  compiled  out  of  the  particular  cuftoms  eftabliihed  by 
ttoe  laghman  of  every  province,  and  entitled  the  lanJ^s  lagh^ 
))eing  analogous  to  the  common  lav)  of  England  "*« 


Both  thefe  undertakings,  of  king  Edgar  and  Edward  the 
confeflbr,  feem  to  have  been  no  more  than  a  new  edition,  or 
Frelh  promulgation,  of  Alfred's  code  or  dome  book,  with 
fuch  additions  and  improvements  as  the  experience  of  a  cen. 
tury  and  a  half  had  fuggeftcd.  For  Alfred  is  generally 
ftilrd  by  the  fame  hiftorians  the  legum  Anglicatiarum  conditor^ 
as  Edward  the  confeflbr  is  the  rejlitutor,  Thefe  however  arc 
the  laws  which  our  hiftories  fo  often  mention  underthe  name 
of  the  laws  of  Edward  the  confeflbr ;  which  our  anccftors 
ftrugglcd  fo  hardly  to  maintain,  under  the  firft  princes  of  the 
Norman  line ;  and  which  fubfequent  princes  fo  frequently 
promifed  to  keep  and  reftore,  as  the  moft  popular  a£l  they 
could  do,  when  preflcd  by  foreign  emergencies  or  domeftic 
difcontents,    Thefe  are  the  laws,   that  fo  vigoroufly  with- 


C  in  Hen.  JL 

%  in  Edtu.  Conffjfor, 

i  in  Selii*  ad  Eadmtr,  6* 


^  MoJ«  Un.  Hift.  xzii.  135. 

1    Ibid.    XX.    ZII. 

^  Jhid»  xxxtiu.  %i.  58. 
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ftood  the  repeated  attacks  of  the  civil  law;  which  eftablifhed 
in  the  twelfth  century  a  new  Roman  empire  over  moft  of 
the  dates  of  the  continent :  dates  that  have  lod»  and  per- 
haps upon  that  account,  their  political  liberties ;  while  the 
free  conftitution  of  England,  perhaps  upon  the  fame  ac« 
count,  has  been  rather  improved  than  dcbafed.      Thefe,  in 
fliort,  arc  the  laws  which  gave  rife  and  original  to  that  col- 
ledionof  maxims  and  cudoms,  which  is  now  known  by  the 
name  of  the  common  law.     A  name  either  given  to  it,  in 
contradiftindlion  to  other  laws,  as  the  datute  law,  the  civil 
bw,  the  law  mercliant,  and  the  like ;  or,  more  probably,  as 
1  law  common-  to  all  the  realm,  the  jus  commune  or  folcright 
mentioned  by  king  Edward  the  elder,  after  tlie  abolition  of 
the-ieveral  provincial  cudoms  and  particular  laws  before* 
mentioned. 

But  though  this  is  the  mod  likely  foundation  of  this 
coDedion  of  maxims  and  cudoms,  yet  the  maxims  and  cuf- 
toms,  fo  colIe£led,  are  of  higher  antiquity  than  memory  or 
Kiftory  can  reach  (i) ;  nothing  being  more  difficult  than  to 
alicertain  the  precife  beginning  and  fird  fpring  of  an  antient 
and  long  edabliflied  cudom.  Whence  it  is  that  in  our  law 
the  goodnefs  of  a  cudom  depends  upon  it's  having  been  ufed 
time  out  of  mind  ;  or,  in  the  folemnity  of  our  legal  phrafe, 
time  whereof  the  memory  of  man  runneth  not  to  the  con* 
trary{2).  This  it  is  tliat  gives  it  it's  weight  and  authority : 
uid  of  this  nature  are  the  maxims  and  cudoms  which  com- 
pofc  the  common  law,  or  lex  nonfcripta^  of  tliis  kingdom. 

This  unwritten,  or  common,  law  is  properly  didinguifh- 
^le  into  three  kinds :  i.  General  cudoms  \  which  are  the 
•ttivcrfal  role  of  the  whole  kingdom,  and  form  the  common 
hW|  in  it's  ftriAer  and  more  ufual  fignification.     a.  Parti- 


(0  What  lord  Hale  fays  is  undoubtedly  true,  that  "  the  ori- 
^  gioal  of  the  common  law  is  as  undifcovexable  as  the  head  of  the 
-  Me.»»    HifL  Com.  Law,  55. 

(>)  See  note  lOi  p.  76. 
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cular  ctiftonts :  which  for  the  mod  part  af!t:£t  only  the  inba<^ 
bitants  of  particular  difl.ri£ls.  3.  Certain  particular  laws  | 
which  by  cuftom  are  adopted  and  ufed  by  fome  particular 
courts,  of  pretty  general  and  extenfive  jurifdiclion, 

C  ^8  J  •  I.  As  to  general  ctiftoms,  or  the  domftion  laW|  properly 
fo  called  ;  this  is  that  law,  by  which  proceedings  and  deter-^ 
minations  in  the  king^s  ordinary  courts  of  juflice  are  guided 
Und  dire£led.  This,  for  the  moft  part,  fettles  the  courfe  iil 
which  lands  defccnd  by  inheritance ;  the  manner  and  form  of 
\.'  acquiring  and  transferring  property  j  the  folemnities  and  ob- 
t \  ligation  of  contrails  \  the  rules  of  expounding  wills,  deeds^ 
and  afts  of  parliament;  the  rcfpeftive  remedies  of  civil  m- 
jnries ;  the  feveral  fpecies  of  temporal  offences,  with  the 
manner  and  degree  of  punifliment ;  and  an  infinite  number 
of  minuter  particulars,  which  diffufe  themfelves  as  cxtenfively 
as  the  ordinary  didribution  of  common  juilice  requires. 
Thus,  for  example,  that  there  (hall  be  four  fuperior  courts  of 
record,  the  chancery,  the  king's  bench,  the  common  pleas, 
and  the  exchequer  j— that  the  eldeft  fon  alone  is  heir  to  his 
anceftor  j— that  property  may  be  acquired  and  transferred  by 
writing  ; — that  a  deed  is  of  no  validity  unlefs  fealed  and  de- 
livered ;— that  wills  (hall  be  conftrued  more  favourably,  and 
deeds  more  ftriflly ;— that  money  lent  upon  bond  is  recover- 
able by  action  of  debt ;— that  breaking  the  public  peace  is 
an  offence,  and  punifhable  by  fine  and  imprifdnmcnt ;— all 
thjcfe  are  doftrines  that  are  not  fet  down  in  any  written  (la- 
tute  or  ordinance,  but  depend  merely  upon  immemorial 
ufage,  that  is,  upon  common  law,  for  tlieir  fupport. 

Some  have  divided  the  common  law  into  two  principal 
grounds  or  foundations^  i.  Edablifhed  cufloms;  fuch  aa 
that,  where  there  are  three  brothers,  the  eldeil  brother  (hall 
be  heir  to  the  fecond,  in  exclusion  of  the  youngeft :  and 
2.  Edabliflied  rules  and  maxims  :  as,  '*  that  the  king  can 
'*  do  no  wrong,  that  no^man  (hall  be  bound  to  accufe  him* 
••.  fclf,''  and  the  like.  But  1  take  thefe  to  be  one  and  the 
fame  thing.  For  the  authority  of  thefe  maxims  refts  entirely 
upon  general  reception  and   ufage :  and  the  only  method 


rfpDOVmg,  that  this  or  that  maxim  is  a  rule'jof  the  comrnoa 
Ixwy  IS  by  fliewing  that  it  hath  been  always  the  cullom  to 
sbfenre  it* 

But  liere  a  very  natural,  and  very  material^  queftionarifes:  t]  ^9  3 
how  are  thefe  cuftoms  or  maxims  to  be  known,  and  by  whom 
b  iheir  validity  to  be  determined  ?     The  anfwer  is,  by  the 
jadges  in  the  feveral  courts  of  judice.  They  arc  the  depoCt^ 
aries  of  the  laws ;  the  living  oiaclcs,  who  muft  decide  in  all 
cafes  of  doubt,  and  who  are  bound  by  an  oath  to  decide  ac« 
cording  to  the  law  of  the  land.    Their  knowlegc  of  that  law 
ii  derived  from  experience  and  (ludy;  from  the  *'  vigwtl  an» 
'<  nerum  lucuhrat'ionesi^  which  Fortefcue  ",  mentions  \    and 
from  being  long  perfonally  accuftomed  to  the  judicial  deci« 
Sons  of  their  predec^fTors.  And  ituiecdchcfe  judicial  deciCons 
are  the  principal  anp  mod  authoritative  evidence,  that  can 
begiven^  of  the  exiilcnce  of  fuch  a  cuilom  as  (hall  form  a 
part  of  the  common  law.     The  judgment  itfclf,  and  all  the 
prxeedings  previous  theVeto,  arc  carefully  rcgidered  and  pre* 
fer?ed»  under  the  name  of  records^  in  public  rcpofitories  fct 
apart  for  that  particular  purpofe  \  and  to  them  frequent  re- 
courfe  is  had,  when  any  critical  queflion  arifcs,  in  the  deter* 
mioation  of  which  former  precedents  may  give  light  or  aflift* 
ancc.  And  therefore,  even  fo  early  as  the  conqucft,  we  find  the 
^  frotUritorum  mnnoria  cventort/m"  reckoned  up  as  one  of  the 
chief  qualifications  of  thofe,  who  were  held  to  be  *^  legibui 
^  patriae  optime  injlituti  ^."     For  it  is  an  cilablifhed  rule  to 
slndeby  former  precedents,  wh^re  the  fame  points  come  again 
m  litigation :  as  well  to  ktcp  the  fcale  of  jufticc  even  and 
ftcady,  and  not  liable  to  waver  with  every  new  judge's  opi- 
nion; as  alfo  bccaufe  tlie  law  in  that  cafe  being  folemnly  de- 
clared ancf  determined,  what  before  was  uncertain,  and  per- 
haps IndiflFerent,  is  now  become  a  permanent  rule,  which  it 
IS  not  in  the  bread  of  any  fubfequcn^  judge  to  alter  or  vary 
fcom,a(i;cordiQg  to  his  private  fentiments  :  he  being  fwotrn  to' 
^^^smUnCf  not  according  to  his  own  private  judgment^  but 

• 

■  «^.  ?. '  •  Se!d.  rcf  icw  of  Ttih.  c.  S. 
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according  to  the  known  laws  atid  caftoms  of  the  land  ;  not 
delegated  to  pronoance  a  new  law,  but  to  maintain  and  ex« 
pound  the  old  one.  Yet  this  rule  admits  of  exception^  where 
the  former  determination  is  moft  evidently  contrary  to  reafon; 
[  70  3  much  more  if  it  be  clearly  contrary  to  the  divine  law.  But 
even  in  fuch  cafes  the  fubfequent  judges  do  not  pretend  to 
make  a  new  law,  but  to  vindicate  the  old  one  from  mifre* 
prefentation.  For  if  it  be  found  that  the  former  decifion  is 
manifeftly  abfurd  or  unjuft  (3),  it  is  declared,  not  that  fuch  a 
fentence  was  bad  law,  but  that  it  was  not  Aik;;  that  is,  that  it 
is  not  the  eftablifhed  cuftom  of  the  realm,  as  has  been  errone- 
oufly  determined.  And  hence  it  is  that  our  lawyers  are  with 
juilice  fo  copious  in  their  encomiums  on  the  reafon  of  the 
comnu>n  law ;  that  they  tell  us,  that  the  law  is  the  perfe£lion 
of  reafon,  that  it  always  intends  to  conform  thereto,  and  that 
what  is  not  reafon  is  not  law.  Not  tlint  the  particular  rea- 
fon of  every  rule  in  the  law  can  at  this  diftance  of  time  be  sd« 
ways  precifely  afllgned ;  but  it  is  fufficient  that  there  be  no« 
thing  in  the  rule  flatly  contradictory  to  reafon,  and  then  tho. 

(3)  But  it  cannot  be  difTembled  that  both  m  our  law,  and  in  all 
other  laws,  there  are  decifions  drawn  from  eUablifhed  principles 
and  niaxims,  which  are  good  law,  though  fuch  decilions  may  be 
both  manifeftly  abfurd  and  unjuft.  But  notwithftanding  this,  tkcf 
muft  be  religtoufly  adhered  to  by  the  judges  in  all  courts,  who.  are 
not  to  afTume  the  chara&ers  of  legiflators.  It  is  their  proviaoe 
jus  dlcere^  and  not  jui  dare.  Lord  Coke,  in  his  cnthufiafUc  fon4aefii 
for  the  common  law,  goes  farther  ^an  the  learned  Conuncntator  } 
he  lays  down,  that  argumentum  ah  inconvemcnti  plummum  void  m 
lege,  becaufe  nihU  quod  eft  inconvenienj  eji  Ttcitum,  Mr.  Hargrave's 
note  upon  this  is  well  conceived  and  exprefTed:  '^  Arguments  from 
••  inconvenience  certainly  defcrve  the  greateft  attention,  and 
•*  where  the  weight  of  other  reafoning  is  nearly  on  an  equipoKe, 
**  ought  to  turn  the  fcale.  But  if  the  rule  of  law  is  dear  and  cx« 
**  plicit,  it  is  in  vain  to  infift  upon  inconveniencies  ;  nor  can  ft  be 
^  true  that  nothing,  which  is  inconvenient,  is  lawful,  for  that 
^  fuppofes  in  thofe  whosudce  laws  a  perfe&ion,  which  the  moft 
^  exalted  human  wifdom  is  incapable  of  attaining,  and  would  be 
^  an  inWnctble  argument  agaiuft  ever  changing  the  law.^     Harg. 
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law  wiU  pf  efume  it  to  be  well  founded  '•  And  it  hath- been 
inantientobfcrvation  in  the  laws  of  England,  that  whenever 
a  (Unding  rale  of  law,  of  which  the  reafon  perhaps  could  not 
be  rememb^ed  or  difcernedi  hath  been  wantonljr  brokcfh  in 
upon  by  (tatutes  or  new  refoltttions,  the  wifdom  of  the  rule 
hath  in  the  end  appea^pd  from  the  inconveniencies  that  hare 
JoUowed  the  innovation. 

The  doArine  of  the  law  then  is  this :  that  precedents  and 
roles  muft  be  folio  wed,  unlefs  flatly  abfurd  or  unjuft  (4} :  for 
diough  their  reafon  be  not  obvious  at  firft  view,  yet  we  owe 
fudi  a  deference  to  former  times  as  not  to  fuppofe  that  they 
a&ed  wholly  without  confideration.  To  illuftrate  this  do£bine 
by  ejuunples.  It  has  been  determined,  time  out  of  mind,  that 
a  brother  of  the  half  blood  (hall  never  fucceed  as  heir  to  the 
cftate  of  his  half  brother,  but  it  (hall  rather  efcheat  to  the 
king,  or  other  fuperior  lord.  Now  this  19  a  pofitive  law» 
fixed  and  eftablifhed  by  cuftom,  which  cuftom  is  evidenced 

f  Hcicin  agreeins  with  the  cWil  law,  **  quae  cpnfiitMuntur^  inquuri  nan  aportet  t 

fjT*  I*  3*  aOy  %!•**  Ntn  emnum^qmu M  **  oRoquin  multa  tx  bis,  qnat  artajkntp 

**  mtqarlbms  rntfirU  ctn/Htuts  fymt,  ratio  **  frhvtrtumtury 
**  rUa  ftttfi,     Ei  ideo  rationet  tarnrn^ 

(4)  Precedents  and  rules  muft  be  followed  even  when  they  are 

flatly  abfurd  and  unjuft,  If  they  are  agreeable  to  antient  principles. 

If  aa  aft  of  parliament  had  been  brought  in  at  the  dofe  of  a  feflion, 

sndpafiedon  the  laft  day,  which  made  an  innocent  a6^  criminal, 

or  even  a  capital  crime  \  and  if  no  day  was  fixed  for  the  commence- 

BKQt  of  its  operation,  it  had  the  fame  efficacy  as  if  it  had  been 

pifled  on  the  firft  day  of  the  feffion,  and  ally  who»  during  a  long 

feffioDy  had  been  doing  an  aft,  which  at  the  time  was  legal  and  in- 

.oScnfiTe,  were  liable  to  fuffer  the  puni(hment  prefcribed  by  the 

.Ihtnte.     (4^^.  25.  4  Term  Rep.  660.)    This  was  both  flatly  ab- 

&id  aad  uajuft ;  but  it  was  the  clear  law  of  England^  and  could 

only  be  abrogated  by  the  united  authority  of  the  king^  lords,  and 

conmons,  in  parliament  alTembled  ;  who  by  the  33  Geo.  3.  c.  13* 
.,nsAed,  that  when  the  operation  of  an  aft  of  parliament  is  not 
.  wAffd  to  cppunence  from  any  time  fpecified  within  it,  the  clerk 
^^^t^|||^iluncnts  (haU  endorfe  upon  it  the  day  upon  which  itre- 

€^^"»tlie  royal  affent,  and  that  day  (hall  be  the  date  of  it's  com- 

.  Boctpcnt.    Many  other  fimilar  inflances  might  be  adduced. 
Vql.L  O  bj 
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by  judicial  decKions ;  and  therefore  can  never  be  depiaited 
from  by  any  modern  judge  without  a  breach  of  his  oath,  afid 
[  71  ]  the  law.  For  herein  there  is  nothing^epugnant  to  natural 
jurt!ce  (5);  though  the  artificial  reafon  of  it,  drawn  from  the 
feodal  law,  may  not  be  quite  obvious  to  every  body.  And 
therefore <  though  a  modem  judge,  oq account  of  a  fuppofed 
hardfliip  upon  the  half  brother,  might  wifli  it  had  been  other- 
wife  fettled,  yet  it  is  not  in  his  power  to  alter  it.  But  if  any 
court  were  now  to  determine,  that  an  elder  brother  of  the 
half  blood  might  enter  upon  andfeize  any  lands  that  were  pur- 
chafed  by  his  younger  brother,  no  fubfequent  judges  would 
fcruple  to  declare  that  fuch  prior  determination  was  unjuft, 
was  unreafonable,  and  therefore  was  /tot  law.  So  that  tie 
laiUf  and  the  opitiion  ofthejudge^  are  not  always  convertible 
terms,  or  one  and  the  fame  thing ;  Cnce  it  fometimes  may 
happen  that  the  judge  may  tnijlake  the  law.  Upon  the  whole 
however,  we  may  take  it  as  a  general  rule,  "  that  the  deci- 
"  fions  of  courts  of  juftice  are  the  evidence  of  what  is  com- 
**  mon  law:"  in  the  fame  manner  as,  in  the  civil  law,  what 
the  emperor  had  once  determined  was  to  fervc  for  a  guide  for 
the  future  ^. 

The  decifions  therefore  of  courts  are  held  in  the  higheft 
regard,,  and  are  not  only  preferved  as  authentic  records  in  the 

q  <«  Si  impmaTis  majeftax  caujam  ng.  <*  f>erUfunt^  ftiant  banc  ejfe  legem,  ncr. 

**  mtiinaiiur  exam'vtoK/erit,  et  part'ibui,  ^^Jblum  uii  cavfae  fro  fua  produaa  <f^ 

••cmtitius   €<mftituM   Jententiam  tiixtrit,  **  JtA  et  in  ommhui  JimUlhuu'*  C.l.  14. 

<*  ornnes  omnino  judiceSf  qmjub  nofiro  im-  12. 


(5)  But  it  18  certainly  repugnant  to  natural  reafon,  where  a 
father  leaves  two  fons  by  two  different  mothers,  and  dies  inteflate, 
and  a  large  eftate  defcends  to  his  eldeft  fon,  who  dies  a  minor  or 
intcftate,  that  this  cftatefhould  go  to  the  lord  of  the  manor  or  to 
,thc  king,  rather  than  to  the  younger  fon.  When  fuch  a  cafe  bap- 
pens  in  the  family  of  a  nobleman,  or  a  man  of  great  landed  pro- 
perty ,-thi8  law  will  then  probably  appear  fo  abfurd  and  unreafonable, 
that  it  lyill  not  be  fufFered  to  remain  Ipng  afterwards  a  reproach  to 
our  fyftcm  of  jimfprudencc.     See  voL  ii.  p.  23 1. 
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tieafuTies  of  .^e  feveral  courts^  but  are  handed  out  to  public 

Ticw  in  the  numerous  volumes' of  reports  which  furnifti  the 

'  '■  * 

lawyer's  library.     Thcfe  reports  are  hiftories  of  the  fcveral 

cafes,  with  a  (hort  fummary  of  the  proceedings,  which  are 
preferYed  at  large  ip  the  record ;  the  arguments  on  both  Gdes 
and  the  reafona  the  court  gave  for  it's  judgment ;  takea 
down  in  (hort  notes  by  perfons  prefent  at  the  determination^ 
And  thefe  ferve  as  indexes  to,  and  alfo  to  explain,  the  re- 
cords ;  which  always,  in  matters  of  confequence  and  nicetyi 
the  judges  dire£l  to  be  fearched.     The  reports  are  extant  in 
a  regular  fevics  from  the  reign  of  king  Edward  the  fecond 
incluGve  \  and  from  his  time  to  that  of  Henry  the  eighth 
were  ukeo  by  the  prothonotaries,  or  chief  fcribes  of  the  C  7^  3 
courtj  at  the  ezpenfe  of  the  crown,  and  publifhed  annually^ 
whence  they  arc  known  under  the  denomination  of  the  year 
hob.  Anditismuchto  be  wi(bed  that  this  beneficial  cuflom 
had,  under  proper  regulations,  been  continued  to  this  day : 
for,  though  king  Janies  the  firft  at  the  inftance  of  lord  Bacon 
appointed  two  reporters '  with  a  handfome  ftiper\d  for  this 
purpofe,  yet  that  wife  inftitution  was  foon  hegrefted,  and 
from  the  reign  of  Henry  the  eighth  to  the  prefent  time  this 
tafk  has  been  executed  by  many  private  and  contemporary 
hands;  who  fometimes  through  hade  and  inaccuracy,  fome- 
times  through  midake  and  want  of  flcill,  have  publifhed  very 
crude  and  imperfe£l  (perhaps  contradi£tory)  accounts  of  one 
and  the  fame  determination.     Some  of  the  mod  valuable  of 
the  antient  reports  are  thofe  publiflied  by  lord  chief  judice 
Coke;  a  man  of  infinite  learning  in  his  profefiion,  though 
not  a  Iktle  infe£led  with  the  pedantry  and  quaintnefs  of  the 
times  he  lived  in,  which  appear  drongly  in  all  his  works. 
However  his  writuigs  are  fo  .highly  edeemed,  that  they  are 
generally  cited  withbut  the  author*s  name  '• 

'  ?«f.i5yd(.  i.^.  iS.  17  Rym-iA.  I  or  2  Colce*t  Rep.  as  in  citing  ether 

*  Hit  reporti,  for  iniiance,  are  ililed,  authors.  The  repoits  of  judge  Croke  are 

***  't*X**»  '^'  ^ff9rti  )  and  in  qu-'ting  aifo  died  in  a  peculiar  manner,  by  the 

then  we  nfually  fay,  i   or  x  Krp.  not  name  of  thofe  ptlnces,  in  whofc  reigns 

G   2  Besides 
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Besides  tTiefe  feporters,  there  aire  aHb  6thet  authbts,  tb 
Whom  great  Veileration  and  'refpeft  is  paid  by*  the  ftudeilts 
of  the  comihqh  law.      Such  are  Glsnvil  and  Bra£loin, 
Britton    and  Pleta,    Hengham  and  Littleton,    St^ieham, 
Brooke,  Fitzh^rbert,  arid  Staundforde,  with  feme  others  of 
iantient  date ;  wKofd  treatifes  are^ited  as  Siiithority,  and  art 
evidence  that  cafes  have  forhierly  happened  in  which  fuch 
and  fuch  points  were  determined,  which  ate  liow  bedoftie 
fettled  and  (irft  principles.   One  of  the  laft  of  thefe  methodi- 
cal writer's  in  p<^int  of  time,  whofe  works  are  of  any  intrinflc 
authority  in  the  courts  of  juftice,  and  4b  not  enHfeJy  depend 
-^  on  the  ftrength  of  their  quotations  from  older  authors,  is  the 
Tame  learned  judge  we  have  juft  mentioned,  *ITr  Edward 
Coke  \  who  hath  written  four  volumes  of  inftitutes,  as  he  is 
pledfed  to  call  them,  though  they  have  little  of  the  iiillltu- 
t  73  J  tional  method  to  warrant  fuch  a  title.    The  firft  volume  is  at 
very  extenfive  comment  upon  a  little  excellent  trcatifedf  te- 
nures, compiled  by  judge  Littleton  in  the  ftign  of  Edwatd 
the  fourth.    This  comment  is  a  rich  niine  of  valuable  cOAl- 
mon  law  learning,  colle£led  and  heaped  together  from'thb 
antient  reports  and  year  books,  but  greatly  defefiive  in  me- 
thod^:      The  fecpnd  volume  is  a  comment  upon  many  old 
^cts  of  parliament,,  without  any  fyftematical  order;  the  third 
a  more  methodical  treatife  of  the  pleas  of  the  crown  ;  wd 
the  fourth  an  account  of  the  fcveral  fpecies  of  courts  % 

And  thus  rhuch  for  the  firft  ground  and  chief  comer  (lone 
of  the  laws  of  England,  which  is  general  immemorial  cuftom, 
or  (Common  law,  from  time  to  time  declared  in  the  decifions 
of  the  courts  of  juftice;  which  decifions  are  preferred  among 
tmr  public  records,  explained  in  our  reports^  and  digefted 

the  cafes  reported  in  his  thr^c  volumei  ^  Thefe  are  cited  as  a,  },  or  4   lAft. 

were  determined  ;  vis.  queen  Elizabeth,  without  any  author*8  navie.     An  bono* 

king  James,  and  king  Char'es  the  ^ft  ;  tar/  di.lindion,  wrhiehy  we  obfefVed,  if 

'as  well  as  by  the  number  of  each  vo-  paid  to  the  workt  of  no  other  mniter  ; 

lome.  For  fometimes  we  call  them  1,1.  the  generality  of  reports  and  other  tsads 

and  3  Cro.  bu"  more  cnmmonly  Cro.  being  quoted  in  the  name  of  the  compikr, 

£;  IS.  Cro.  Jac.  and  Cro  Car.  as  a  VcntriSj  4  Leonard,  i  Slderfin,  and 

s  It  IS  nfualiy  cited  either  by  the  name  the  like. 
of  Co*  Litt.  or  as  I  lo^ 

4  for 
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Hoc  general  ufe  in  ifac  authoriutiTe  writings  of  the  yencnble 
fages  of  ibc  law. 

Th^  Roxnan  law,  as  prafiifed  in  the  times  of  its  liberty, 
paid  alfo  a  great  regard  to  cudom  ;   but  not  fo  much  as  our 
'law:  it  only  then  adopting  ic,  when  the  written  law  was 
deficient.     Though  the  reafons  alleged  in  the  digeil  ^  will 
folly  juftify  our  practice,  in  making  it  of  equal  authority 
withy  when  it  is  not  contradicted  by^    the  written  law.  - 
**  For  fince,  fays  Julianus,  the  written  law  binds  us  for  no 
"  otlvKr  reafon  but  becaufe  it  is  approved  by  the  judgment  of 
"  the  people,  therefore  thofe  laws  which  the  people  have  ap- 
**  proved  without  writing  ought  alfo  to  bind  every  body.    For 
^*  where  is  the  difierence,  whether  the  people  declare  their  f  74  ] 
'*  aflent  to  a  law  by  fuffiragCy  or  by  a  uniiorm  courfe  of  a£l- 
^  ing  accordingly.?''   Thus  did  they  reafon  while  Rome  bad 
feme  remains  of  her  freedom;  but,  when  the  imperial  ty- 
nmny  came  to  be  fully  eftabliQied,  the  civil  laws  fpeak  a  very 
different  language.  "^uodprificipiplacuit{6)lfgis  habet  vigarem^ 
'*  cumpopulus  ei  et  in  mm  omnefuum  itnperium  et poteftatem  con* 

u  Ff.  I.  3. 3a. 

(6)  This  is  the  firft  fentence  of  the  definition  of  a  conilitutxon 
sa  the  beginning  of  the  Inflitutes.  It  ought  to  be  cited  at  length, 
that  it  may  receive  the  execration  it  defervcs.  It  is  no  wonder 
from  this  fpecimen,  that  the  civil  law  fhoiild  have  experienced 
fiich  protection  and  patronage  from  all  the  defpotic  governments 
<tf  Europe,  and  fuch  oppofition  and  deteflation  from  the  fturdy 
Eagliih  barons. 

CONSTITUTIO. 

Sed  a  qwaJ  pHnclpi  piacuiff  legit  baiet  vigorem  .*  quum  lege  regia^ 
fif  de  ^ut  imperio  lata  ejl^  populus  ei^  et  in  eum  omne  tmpertum  fuiftn 
^tote^atim  /:Qncedat.  ^odcunque  ergo  impcrator  per  epiftolam  cofi" 
fi^  ;  Vil  cognofceru  decrevU^  vel  edido  pracepit^  legem  effe  confiaf  ; 
if^fiutf  qu£  confiitutionei  appellant  ur.  Plane  eac  his  quadttm  /unt 
t^maUii  qu£  nee  ad  exemplum  trahuntur^  quoniam  non  hoe  prinups 
^•^iMi  quodaiiau  ob  meritum  indul/Uj  velfi  quampanam  irrcgaviiy 
*"/  cw  \fine  exemplo  fubvenii^  perfonam  nogt  tranjgrediinr.  jtU^e 
'*''"}  qurnngmcrakejini^  omme procul  dMo  tenefit*    loIL  if  a*  6. 

G  3  ^ferat;^ 
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^^  ferat^*  fays  Ulpian  ^«  **  Impfratbr  filus  et  conditor  it  inter'* 
•*  pr/'j  Ag/V  ixtyiimaiur"  Cays  the  code  *.  And  again,  ^^/acri" 
•*  /fgii  iri/lar  eji  refer tpto  principis  ohviari  "f^  And  indeed  it 
is  one  of  the  charafteriftic  marks  of  Eriglifh  liberty,  that  our 
common  law  depends  upon  cuilom  \  which  carries  this  in- 
ternal evidence  of  freedom  along  with  it,  that  it  prpbabl]^ 
was  introduced  by  the  voluntary  confent  of  the  people  (7)* 

II.*The  fecotid  branch  of  the  unwritten  laws  of  England 
are  particular  cuftoms,  or  laws  which  afieft  only  the  inlia- 
bitants  of  particular  difl;ri£ls. 

These  particular  cuftoms,  or  fome  of  them,  are  without 
doubt  the  remains  of  that  multitude  of  local  cuftoms  before- 
«^  ¥f.  I.  4.  f .  «  C.  I.  14.  12.  y  C.  1. 23.  5. 

(7)  Lord  chief  jufticeWilmot  has  faid,  that  "  the  ftatute  law 
IS  the  will  of  the  legiflature  in  writing ;  the  common  law  is  no- 
thing elfe  hut  ftatutes  worn  out  by  time.    All  our  law  begran-^y 
confent  of  the  legiflature,  and  whether  it  is  new  law  by  ufage 
or  writing  is  the  fame  thing.     {2  Wilj,  348.)    And  ftatute  law 
and  common  law  both  originally  flowed  from  the  fame  foun- 
tain."   (/^.  350.)    And  to  the  fame  effecEl  lord  Hale  declares, 
that  many  of  thofe  things  that  we  now  take  for  common  hw, 
were  undoubtedly  afls  of  parliament,  'though  now  not  to  be 
found  of  record."    {^\P'  Com.  Lanv^  66.)     Though  this  ift  the 
probable  origin  of  the  greatcfl  part  of  the  common  law,  yet  much 
of  it  certainly,  has  been  introduced  by  ufage,  even  of  modem  date, 
which  general  convenience  has  adopted.     As  in  thi  civil  bw,  fme 
fcnptojus  veniff  quodufus  approhavit^  nam  d'luturm  mores  eonfenfu  «/#«- 
tium  tomprohati  legem' tmit Ant ur,    (Infl.  1,  2.  9.)     Of  this  nature  in 
this  country  is  the  law  of  the  road,  viz.  that  horfcs  and  carriages 
(hould  refpeflively  keep  the  left  fide  of  the  road,  and  confequcntly 
in  meeting  ihould  pafs  each  other  on  the  whip  hand.   This  law  has 
not  been  ena^ed*by  ftatute,  and  is  fo  modern,  that  perhaps  this  is 
the  nrft  time  that  it  has  been  noticed  in  a  book  of  law-     But  ge«    . 
ncral  convenience  difcovercd  the  neceflity  of  it,  and  the  judges  have 
fo  far  conRrmed  it,  as  to  declare  frequently  at  niii  prius,  that  ht 
who  difregards  this  falutary  rule  is  anfwerable  in  daiAages  for  aU 
the  confcquences.  -      -     ^  » 
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mentioned,  out  of  which  the  common  law,  as  it  now  (lands, 
was  collc£ted  at  iirft  by  king  Alfred,  and  afterwards  by  king 
Edgar  and  Edward  the  confeflbr  :  each  di(lri£k  qiutually  fa- 
crifidng  fome  of  it's  own  fpecial  ufages,  in  order  that  the 
whole  kingdom  might  enjoy  the  benefit  of  one  uniform  and 
ttniTerfal  fyftem  of  laws.  But  for  reafons  that  have  been 
now  Ang  forgotten,  particular  counties,  cities,  towns,  ma- 
nors, and  lordfhips,  were  very  earlv  indulged  with  the  privi- 
lege of  abiding  by  their  own  cuiloms,  in  con  trad  id  in£t  ion  to 
the  reft  of  the  nation  at  large  :  which  privilege  is  confirmed 
to  them  by  feveral  ads  of  parliament  '• 

Such  is  the  cuftom  of  gavelkind  in  Kent  and  fome  other 
parts  of  the  kingdom  (though  perhaps  it  was  al(b  general  till 
the  Norman  conqueft)  which  ordains,  among  other  things, 
that  not  the  eldeft  fon  only  of  the  father  fhall  fucceed  to  his  [  75  ] 
inheritance,  but  all  the  fons  alike  ;  and  that,  though  the  an- 
ceftorbe  attainted  and  hanged,  yet  the- heir  (hall  fucceed  to 
bis  eftate,  without  any  efcheat  to  the  lord. — Such  is  the 
cuftom  chat  prevails  in  divers  antient  boroughs,  and  therefore 
called  borough-englifh,  that  the  youngeft  fon  (hall  inherit 
the  eftate,  in  preference  to  all  his  elder  brothers. — Such  is 
tbc  cuftom  in  other  boroughs  that*  a  widow  (hall  be  entitled, 
tot  her  dower,  to  all  her  hu(band's  lands ;  whereas  at  the 
common  law  ihe  fhall  be  endowed  of  pne  third  part  only.«— 
Such  alfo  are  the  fpecial  and  particular  cuftoms  of  manors, 
of  which  every  one  has  more  or  lefs,  and  which  bind  all  the 
copyhold  and  cuftomary  tenants  that  hold  of  the'  faid  ma- 
nors,— Such  likewife  is  the  cuftom  of  holding  divers  inferior 
cottrts,  with  power  of  trying  caufes,  in  cities  and  trading 
towns,  the  right  of  holding  which,  when  no  royal  grant  can 
be  (hewn,  depends  entirely  upon  immemorial  and  eftabli(hed 
'rfigc.— Such,  laftly,  are  many  particular  cuftoms  within  the 
city  of  London,  ^ith  regard  to  trade,  apprentices,  widows, 
o^hans,  and  a  variety  of  other  matters.    All  thefe  are  con« 

•^.C«rf.  9  HcD.  III.  c.  9 ft;  I,  c.  r,— an4  2 Hen.  IV.'c.  i. 

*  «»•  m  ft.  1.  c.  9 — 14  Edw.  III. 
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trary  to  thie  general  law  of  the  land,  and  are  good  only  by 
fpecial  ufage ;  though  the  cuftoms  of  London  are  alfo  con- 
firmed by  a£l  of  parliament  *• ' 

To  this  head  may  moft  properly  be  referred  a  particular 
fyftem  of  cuftoms  ufed  only  among  one  fet  of  the  king^ 
fubjeftSf  called  the  cuftom  of  merchants  or  lex  mercatoria  : 
which,  however  different  from>  the  general  rules  of  the  com* 
mon  law,  is  yet  ingrafted  into  it,  and  made  a  part  of  ic  ** ; 
being  allowed,  for  the  benefit  of  trade,  to  be  of  the  litmoft 
validity  in  all  commercial  tranfa£lion& :  for  it  is  a  maxim  o£ 
law,  that  *•  euilibet  infua  arte  credendum  ^(8).** 

The  rules  relating  to  particular  cuftoms  regard  either  thfc 
froofoi  their  exiftence ;  their  legality  when  proved  ;  or  their 
.  ufual  method  of  allowance.    And  firft  We  will  confider  the 
rules  oi  proof. 

[  76  3      As  to  gavelkind,  and  borough-englifli,  the  law  takes  par- 
ticular notice  of  them  ^,  and  there  is  no  occafion  to  prove  that 

*  8  Rep.  iz6.  Cro.  Car.  347.  b  Winch.  24.  ^         c  Co.  Utt.  175. 


(8)  The  kx  mercatoriaf  or  the  cuftom  of  merchants,  like  the 
lex  et  confuetudo  parliamentiy  defcribcs  only  a  great  divifion  of  the 
Idw  of  England.     The  laws  relating  to  bills  of  exchange,  infur- 
ance,  and  all  mercantile  contradls,  are  as  much  the  general  law  of 
the  land,  as  the  laws  relating  to  marriage  or  murder.      But  the 
cxpreiTion  has  frequently  led  merchants  to  fuppofe,  that  all  their  • 
new  fafhions  and  devices  immediately  become  the  law  of  the  land: 
a  notion  which,  perhaps,  has  been  too  much  encouraged  by  our 
courts.     Merchants  ought  to  take  their  law  from  the  courts,  and 
not  the  courts  from  merchants :  and  when  the  law  is  found  xncon- 
vcnient  for  the  purpofes  of  extended  commerce,  application  ought 
to  be  made  to  parliament  for  redrefs.     This  is  agreeable  to  the 
opinion  of  Mr.  juftice  Fofter,  who  maintains,   that  **  the  cuftom 
**  of  merchants  is  the  general  law  of  the  kingdom,  and  therc- 
**  fore  ought  not  to  be  \th  to  a  jury  after  ;t  has  been  fettled  by 
**  judicial  determinations."     z  Bur,  1226. 

fuch 


^'3«  ^'EwctAKb.  76 

foch  cuftoms  adnally  exift»  but  ohly  A^i  the  lands  in  quef- 
cion  are  fubje£l  theretoT.  Another  private  cuftoms  mu(t  ht  par- 
ticularly pleaded  \  and  as  well  the  eziftence  of  fuch  caftoms 
muft  befhewn,  as  that  the  thing  in  difpute  is  within  the  cus- 
tom alleged.  The  trial  in  both  cafes  (both  to  fliew  the  exifU 
cnce  of  the  cuftom,  as,  <*  that  in  the  manor  of  Dale  lands 
^  (hall  defcend  only  to  the  heirs  male,  and  never  to  the 
**  heirs  female )"  and  alfo  to  (hew  *^  that  the  lands  in  queftion 
"  are  within  that  manor")  is  by  a  jury  of  twelve  men,  and 
not  by  the  judges  ;  except  the  fame  particulat  cuftom  has 
been  before  tried,  determined,  and  recorded  in  the  fatoe . 
courts 

The  cuftoms  of  London  diflFer  from  all  others  in  point  6f 
trial :  for,  if  the  exiftence  of  the  cuftom  be  brought  in  quef« 
tion,  it  ftiall  not  be  tried  by  a  jury,  but  by  certificate  from 
tke  lord  mayor  and  aldermen  by  the  mouth  (9)  of  their  r«* 
cordcr^ }  unlefs  it  be  fuch  a  cuftom  ds  the  corporation  is  itfdf 
ioterefted  in,  as  a  right  of  taking  toll,  is^c,  for  then  the  lair 
permits  them  not  to  certify  on  their  own  behalf'. 

When  a  cuftom  is  aflually  proved  to  exift,  the  next  in<« 
quiry  is  into  the  legality  of  it ;  for,  if  it  is  not  a  good  cuftoiA, 
it  ought  to  be  no  longer  ufed ;  <<  Malus  ufus  aboUndus  i/P^  is 

t 

4  Lite.  §  ft6$.  f  Cro.  Cur.  516. 

•  Dr.  &  St.  I.  10.  %  Hob.  S5. 

(9)  ^^r  James  Burrow  has  reported  the  mode  by  which  the 
recorder  certifies  the  cuftom  with  fuch  a  degree  of  accuracy^  as 
to  fpecify  which  of  his  four  gowns  he  fhall  wear  upon  the  occa^  , 
fion.  (i  Bur,  248.)     When  a  cuftom  has  been  once  certified  by 
tile  recorder,  the  judges  will  take  notice  of  it,  and  will  not  fuflfer 
it  to  be  certified  a  fecond  time.     {Doug,  365.)      Loid  Mansfield 
voofuited  the  plaintiff  in  an  a£lion  brought  againft  the  defendant 
te  the  CTlftom  of  London,  for  calling  the  plaintiff  a  whore,  the 
fhintiff  not  being  able  to  prove  the  cuftom  of  inftidiing  a  corporal 
ponilbmcnt,  by  carting  women  of  that  dcfcription.     But  in  the 
•   city  court  fuch  an  a6lion  is  maintained,  becaufe  they  take  notice 
^  their  owB  cuftoms  without  proof.    lb. 

W 
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an  edabliflied  maxim  of  the  law  ^;    To  mi^ke  a  particular 
'       cuilom  gQod,  the  following  are  necejOary  requifites. 

1 .  That  it  have  been  ufed  fo  long,  that  the  memorjr  of  man 
runneth  not  to  the  contrary.     So  that,  if  any  one  can  fliew 

'  the  beginning  of  it  (lo),  it  is  ho  good  cuftofn.     For  which 

reafon  no  cuftom  can  prevail  againft  r.ii  cxprefs  art  of  parlia- 
r  ^^  -|  ment  ( 1 1 ) ;  fince  the  ftatute  itfelf  is  a  proof  of  a  time  when 
fuch  a  cultom  did  not  exiftj. 

2.  It  muft  have  been  continued.  Any  interruption  would 
caufe  a  temporary  ceafing  :  the  revival  gives  it  a  new  begin- 
ning, which  will  be  within  time  of  memory,  and  thereupon, 
the  cuftom  will  be  void.  But  this  muft  be  underftood  with 
regard  to  an  interruption  of  the  right :  for  an  interruption  of 
the  pojfejfton  only,  for  ten  or  twenty  years,  will  not  deftroy  the 
cudom  ^  As  if  the  inhabitants  of  a  parifh  have  a  cuftomary 

'  right  of  watering  their  cattle  at  a  certain  pool,  the  cuftom  is 
not  deftroycd,  though  they  do  not  ufe  it  for  ten  years ;  it  only 
becomes  more  difficult  to  prove :  but  if  the  right  be  any  how 

difcontinucd  for  a  day,  the  cuftom  is  quite  at  an  end. 

I 

3.  It  muft  have  been  peaceable j  and  acquiefced  in  ;  not 
fubje£l  to  contention  and  difpute  ^.  For  as  cuftoms  owe  their 

k.Litt.  §  212;  4  In(L  274.>  '  Co.  Litt.  114. 

j  Co.  Litt.  113.  k  IL'J. 


(10)  If  any  one  can  fhcw  the  beginning  of  it  within  legal  mc- 
mon',  that  is,  within  any  time  fince  the  firft  year  of  the  reign  of 
Richard  the.firft,  it  is  not  a  good  cuAom. 

(11)  Therefore  a  cuftom  that  every  pound  of  butter  fold  in  a 
•  certain  market  fhould  weigh  1 8  ounces  u  bad,  becaufe  it  is  di- 
rtily contrary  to  13  &  14  Car.  II.  c.  26,  which  dire^s,  that 
every  pound,  throughout  the  kingdom,  fliall  contain  16  ounces. 
{3  T.  R.  271.)  But  there  could  be  no  doubt,  I  conceive,  but  it 
would  be  a  good  cuftom  to  fell  lumps  of  butter  containing  18 
ounces ;  for  if  it  is  lawful  to  fell  a  pound,  it  muft  be  fo  to  fell  a 
pound  and  any  aliquot  part  of  one.  The  inconvenience  and 
deception  arife  from  calling  that  a  pound  in  one  place. which  is 
not  a  pound  iu  another. 

9  original 
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vigbal  to  comnoon  confent,  their  being  immemorially  dif- 
puted,  otherat  law  or  otberwife,  is  a  proof  that  fuch  confeut 
was  wanting. 

4.  Customs  muft  be  reafonable^\  or^  rather  taken  nega- 
dfdj^  they  muft  not  be  unreafonable.    Which  is  not  always, 
as  Gr  Edward  Coke  fays"*,  to  be  underftood  of  every  unlearn* 
cd  man's  rCafon,  but  of  artificial  and  legal  reafon,  warranted 
kj  aathoxity  of  law.     Upon  which  account  a  cuflom  may  be 
good,  though  the  particular  reafon  -of  it  cannot  be  afljgncd ; 
for  it  fufficethy  if  no  good  legal  reafon  can  be  afligned  againft 
it.    Thus  a  cuflom  in  a  parifh,  that  no  man  fliall  put  his 
beads  into  the  common  till  the  third  of  October,  would  he 
good  s  and  yet  it  would  be  hard  to  fliew  the  reafon  why  that 
day  in  particular  is  fixed  upon,  rather  than  the  day  before  or 
after.    But  a  cuflom,  that  no  cattle  ihall  be  put  in  till  the 
krd  of  the  manor  has  firfl  put  in  his,  is  unreafonable,  and 
therefore  bad:  for  perad venture  the  lord  will  never  put  ia 
his)  and  then  the  tenants  will  lofe  all  their  profits  **• 

5.  Customs  ought  to  be  certain.     A  cuflom,  that  lands  [  78  1 
ftall  defcend  to  the  mofl  worthy  of  the  owner's  blood,  is 

Toid',  for  how  ihall  this  worth  be  determined  ?  but  a  cuftom 

Co  defcend  to  the  next  male  ofxhe  blood,  excluGve  of  females, 

is  certain,  and  therefore  good  ^.    A  cuflom  to  pay  two  pence 

an  acre  in  lieu  of  tithes,  is  good  \  but  to  pay  fometimes  two 

pence  and  fometimes  three  pence,  as  the  occupier  of  the  land 

pleafes,  is  bad  for  it's  uncertainty.     Yet  a  cuflom,  to  pay  a 

year's  improved  value  for  a  fine  on  a  copyhold  edate,  is  good} 

though  the  value  is  a  tiling  uncertain :  for  the  v;ilue  may  at 

suiy  time  be  afcertained ;  and  the  maxim  of  law  is,  id  cerium 

tPt  juod  cerium  reddi  pote/l  (12). 

'  Litt  ^  ais.  ■  Co.  Copyh.  §  33. 

■  I  loft.  6a.  •  1  Roll.  Abr.  565. 

(12)  A  cuflom,  that  poor  houfckccpers  (hall  carry  away  rotten 
wood  in  a  chafe  is  bad,  being  too  vague  and  Unccitain.     a  T.  R, 

6.  Customs, 
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6.  Customs,  though  eftablifhed  by  confenty  nittft  he 
(when  eftablifhed)  eompulfory\  and  not  left  to 'the  oplioQ  qf 
every  man,  whether  he  will  ufe  them  or  no.  Therefovsa 
cuftbm,  that  all  the  inhabitants  (hall  be  rated  toward  the 
maintenance  of  a  bridge,  will  be  good  ;  but  a  cuftom,  that 
erery  man  is  to  contribute  thereto  at  his  own  pkafnre^  u  idk 
«nd  abfurdj  and  indeed  no  cuftom  at  alL 

7,  Lastly,  cuftoms  muft  be  amjiftent  with  each  other: 
me  cuftom  cannot  be  fet  up  in  oppofition  to  another.  For  if 
both  are  really  cuftoms,  then  both  arc  of  equal  aatiquityy 
and  both  eftabliflied  by  mutual  confent :  which  to  fay  of  con* 
-tradiftory  cuftoms  is  abfurd.  Therefore,  if  one  man  pi«- 
fcribes  that  by  cuftom  he  has  a  right  to  have  windows  look- 
ing into  another's  garden ;  the  other  cannot  claim  a  right  by 
cuftom  to  ftop  up  or  obftru^  thofe  windows :  for  thefe  two 
contradiflory  cuftoms  cannot  both  be  good,  nor  both  ftand 
together.  He  ought  rather  to  deny  the  exiftencb  of  the  for* 
jner  cuftom  ?• 

■ 
Next,  as  to  the  allowance  of  fpecial  cuftoms.  Cuftoms,  in 
derogation  of  the  commonlaw,muft  be  conftrued  ftri&ly  (13). 
Thus,  by  the  cuftom  of  gavelkind,  an  infant  of  fifteen  years 
[  79  3  '"^y  ^1  ^^^  fpeciesofconveyance  (called  a  deed  of  feoffment) 
convey  away  his  lands  in  fee  fimple,  or  for  ever.  Tet  this 
cuftom  does  not  impower  him  to  ufe  any  other  conveyancCy 
or  even  to  leafe  them  for  feven  years :  for  the  cuftom  mnft  be 
ftriAly  purfued'i.    And,  moreover,  all  fpecial  cuftoms  muft 

P  9  Rep.  58*  4  Co.  Cop.  §  33. 


(13)  Thiarulc  is  founded  upon  the  cohiideration,  that  a  variety* 

of  cuftoms  in  different  places  upon  the  fame  fubjefl  is  a  ^enenl 

Inconvenience;  the  courts  tliereforc  will  not  admit  fuch  cuftoms 

but  "upon  the  cltarcft  proof.     So  where  there  is  a  cuftom  thm.'i 

lands  (hall  defcend  to  the  eldcft  fifler,  the  courts  will  not  cxtdL^ 

this  cuftom  to  the  eldeft  niece,  or  to  any  other  ddeft  female 

t)on,  but  upon  the  fame  authority  by  which  the  cuftom  beti 

fidcrs  is  fupported.     i  T.  R.  4^66. 

fttbl 
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iibmU  tbthe'lun^s  prerog^itiTe.  Therefore,  if  thekiiigpuf- 
dttfes  Itndft  of  the  nature  of  gavelkind,  ivhere  all  the  fons 
inheth  equall]^  yet,  upon  the  king's  demife,  his  elded  fon 
frill  faCMed  to  dictfe  lands  alone'.  And  thus  much  for  the 
iecond  -  part  of  the  leges  nan  fcriptae,  or  thofe  particular  cu  Aoma 
«Uch  affisd  particular  perfons  or  diftriAs  only. 

-  m.  THS.tfaird  branch  of  them  are  thofe  peculiar  lawt^ 
«hich  by  cuftom  axe  adopted  and  ufed  only  in  certain  pecu- 
liar courts  and  jurifdidions.  And  by  thefe  I  underftand  the 
dvil  and  canon  laws** 

« 
It  may  feem  a  l^e  improper  at  firft  view  to  rank  thefe  lzw§ 
mdcr  the  head  of //^/j  i2^/iy2:n^/tf^,  or  unwritten  laws,  feeing 
tbcy  are  fet  forth  by  authority  in  their  panded^s,  their  code^* 
and  their  inftitutions;  their  councils,  decrees,  and  decretal^^; 
and  enforced  by  an  immenfe  number  of  eipofitions,  decifioiif , 
and  treatifes  of  the  learned  in  both  branches  of  the  law.    But 
Idothia»  after  the  example  of  fir -Matthew  Hale',becaufe 
it  is  moil,  plain,  that  it  is  not  on  account  of  their  being  wri/- 
tai.lawSf  that  either  the  canon  law,  or  the  civil  law,  have 
any  obligation  within  this  kingdom ;  neither  do  their  force 
and  efficacy  depend  upon  their  own  intrinfic  authority;  which 
is  the  cafe  of  our  written  laws,  or  a£ls  of. parliament.   They 
Und  not  the  fubjefts  of  England,  bccaufe  their  materials  were 
cdilefted  from  popes  or  emperors;  were  digeiled  by  Juftinian, 
or  declared  to  be  authentic  by  Gregory.  Thefe  confi derations 
-giTC  them  no  authority  here :  for  the  legiflature  of  England 
dodinot,  nor  ever  did,  recognize  any  foreign  power,  asfu* 
perior  or  equal  to  it  in  this  kingdom;  or  as  having  the  right 
to.  jive  law  to  any,  the  meaneft,  of  it's  fubjcfls.    But  all  the 
flicngth  that  either  the  papal  or  imperial  laws  have  obtained  [  80  1 
in  this  realm  (or  indeed  in  any  other  kingdom  in  J^rope)  is 
oriy  becaufe  they  have  been  admitted  and  received  by  imme- 
taorial  ufage  and  cuftom  in  feme  particular  cales,  and-  fome 
pvticiihr  courts ;  and  then  they  form  a  branch  of  the  /eges 
ntnfcriptaef  or.cuftomary  laws;  or  elfc,  becaufe  they  are  in 
fome  other  cafes  introduced  by  confent  of  parliament,  and 

t  Co.  Utt.  15.  '  Hift.  CL.  c.  ?,. 
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then  they  owe  their  validity  to  the  leges  fcriptae;  or  ftatute 
law.    This  is  exprefsly  declared  in  thofe  reiparifLable  words  of 
the  ftatute  1$  Hen.  VIII.  c.  21.  addrefl^d  to  the  king's  rojal 
majefty.— *'  This  your  grace's  realm,  recognising  no.  fu» 
<*  perior  under  God  but  only  your  grace,  hath  been  and,  is 
«  free  from  Xabie£tion  to  any  man's  laws;  but  only  to  fuch 
<<  as  have  been  aevifed,  made,  and  ordained  Kvithin  this  re^iki 
.^  for  the  wealth  of  the  fame;  or  to  fuch  other  as,  by  fiifier- 
*<  ance  of  your  grace  and  your  progenitors,  the  people  of  this 
<<  your  realm  have  taken  at  their  free  liberty,  by  their  owkl 
<<  confent)  to  be  ufed  among  them  ;  and  have  bound.them^ 
<<  fclves  by  long  ufe  and  cuftom  to  the  obfervance  of  the 
**'*'  fame:  not  as  to  the  obfervance  of  the  Jpws  of  anyfbiteign 
*i*  prince,  potentate,  or  prelate;  but  as  to  the  cuftomedmi, 
*<<  antient  laws  of  this  realm,  originally  eftabliflied  as  laws  of 
^<  the  fame,  by  the  faid  fuffcrahce,  confents,and  cuftom;  and 
*•  none  otherwife." 

By  the  civil  law,  abfolutely  takeri,  is  generally  underftood 
'the  civil  or  municipal  law  of  the  Roman  empire,  as  com- 
prized in  the-inftitutes,  the  code,  and  the  dlgeft  of  the  empe^ 
ror  Juftinlan,  and  thenovelconftitutionsof  himfelf  andfome 
of  his  fuCceflbrs.  Of  which,  as  there  will  frequently  be  oc- 
cafion  to  cite  them,  by  way  of  illuftrating  our  own  laws,  it 
may  not  be  amifs  to  give  a  ftiort  and  general  account. 

The  Roman  law  (founded  firft  upon  the  regal  conftitu* 
tionsof  their  antient  kings,  next  upon  the  twelve  tables  of 
the  decemvirij  then  upon  the  laws  or  ftatutes  enafked  by  the  fe- 
nate  or  people,  the  edi£ls  of  the  praetor,  and  the  refponfapru^ 
dentum  or  opinions  of  learned  lawyers,  aud  laftly  upon  the 
r  81  1  ^'"P^"^^  decrees,  or  conftitutions  of  fucceflive  emperors)  had 
grown^  fo  great  a  bulk,  or,  as  Livy  exprefles  it*,"*"  tam  im^ 
*'  menfus  aliatum  fuper  alias  acervatarum  legum  cumulus^*  that 
they  were  computed  to  be  many  camels'  load  by  an  audior 
who  precede4  Juftinian ".     This  was  in  part  remedied  by  the  • 

<  A  3.  r.  34.  ■  Taylor's  elements  of  civil  Uw,  17. 

colle£lions 


^3«  ^/  £  N  G  L  A  K  O.  8  I 

€olle£tiom  of  three  piivate  lawyers,  Grcgorius,  Hermogencs, 
ind  Fapirius;  and  then  by  the  emperor  Theodofius  the 
punger,  by  whofc  orders  a  code  was  compiled,  A.  D,  438, 
being  a  methodical  colleflion  of  all  the  imperial  conftitutions 
4ep  in  force:  which  Theodofian  code  was  the  only  book  of 
d?U  law  received  as  authentic  in  the  wcftern  part  of  Europe, 
nil  many  centuries  after ;  and  to  this  it  is  probable  that  the 
Franks  and  Goths  might  frequently  pay  fome  regard,  in 
framing  legatconftitutions  for  their  newly  ere£led  kingdoms. 
For  Juftinian  commanded  only  in  the  eaftern  remains  of  the 
empire  ;  and  it  was  under  his  aufpicesi  that  the  prefcnt  body 
of  ctril  law  was  compiled  and  finiflied  by  Tribonian  and  other 
bwyers^  about  the  year  533. 

This  confifts  of,  i.  The  inftitutes,^ which  contain  the 
dements  or  firft  principles  of  the  Roman  law,  in  four  books* 
2.  The  digefts,  or  panders,  in  fifty  books,  containing  the 
opinions  and  writings  of  eminent  lawyers,  digefted  in  a  fyf- 
tematical  method.     3.  A  new  code,  or  colIe£lion  of  imperial 
conftitutions,  in  twelve  books  ^  the  Lipfe  o&a  whole  century 
luring  rendered  the  former  code,  of  Theodofius,  tmperfe£t. 
4.  The  novels  or  new  conftitutions,  pofteriorin  time  to  the 
odicr  books,  and  amounting  to  a  fupplement  to  the  code;  conr 
taining  new  decrees  of  fucceflive  emperors,  as  new  queflions 
happened  to  arife.     Thefe  form  the  body  of  Roman  law,  or 
arpus juris  civilis^  as  publiflied  about  the  time  of  Juftinian  ; 
vhich  however  fell  foon  into  negle^  and  oblivion,  till  about 
the  year  1 1 30, when  a  copy  of  the  digefts  was  found  at  Amalfi 
in  Italy:  which  accident,  concurring  with  the  policy  of  the 
Koman  ecclefiaftics'',  fuddenly  gave  new  vogue  and  autho- 
rity to  the  civil  law,  introdi^ccd  it  into  feveral  nations,  and 
occaGoned  that  mighty  inundation  of  voluminous  comments,  [  82  1 
vith  which  this  fyftem  of  law,  more  than  any  other,  is  now 
loaded. 

Thb  canon  law  is  a  body  of  Roman  ecclefiaftical  law,  re- 
htive  to  fuch  mattjcrs  as  that  church  either  has,  or  pretends  to 

*  See  §  1.  pij;c  xS. 
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litre,  the  proper  jurifdi£Hon  over.  This  is  compiled  from  the 
opinions  of  the-anticnt  Latin  fathers,  the  decrees  of  general 
councils,  and  the  decretal  epiftles  and  bulles  of  the  holy  fee. 
ikU  which  lay  in  the  fame  difordier  and  confufion  as  the  Ro- 
man civil  law:  till,  about  the  year  11513  one  Gratian  an 
Italian  monk,  animated  by  the  difcovery  of  Juftinian's  pan- 
^edlsy  reduced  the  ecclefiaftical  conflitutions  aifo  into  fomc 
Biethod,  in  three  books ;  which  he  entitled  concordia  dtfcor^ 
Jantium  canonum,  but  which  are  generally  knowh  by  the  name 
of  duritum  Graiianu    Thefe  reached  as  low  as  the  time  of 
pope  Alexaoder-IIL     The  fubfequent  papal  decrees^  to  the 
pontificate  of  Gregory  IX,  were  publiflied  in  much  the  fame 
method  under  the  aufpices  of  that  pope,  about  the  year  1230, 
in  five  books  ;  entitled  decretalia  Gregorii  nonu     A  fixth  bpok 
was  added  by  Boniiace  VIII,  about  the  year  1298,  which  is 
eailcA/ixtus  deeretalium.    The  Clementine  conflitutions,  or 
decrees  of  Clement  V,  were  in  like  manner  authenticated  in 
13 1 7  by  his  fucceflbr  John  XXII ;  who  alfo  publiflied  twenty 
conftitutions  of  his  own,  called  the  extravagantes  Joannis :  all 
which  in.fome  meafunc  anfwer  to  the  novels  of  the  civil  law« 
7o  tbefe  have  been  fince  added  fome  decrees  of  later  popej,  in 
^ve  books,  called  txtravagunUs  communes.     And  all  thefe  to* 
gether,  Gratian's  decree^  Gregory's  decretals,  the  fixth  de- 
cretal, the  Qementine  conilitutions,  and  the  extravagants  of 
John  and  his  fucceflbrs,  form  the  corpus  juris  canonici,  or  body 
of  the  Roman  canon  law. 

Besides  thefe  pontifical   coUeAions,  which  during  th& 

times  of  popery  were  received  as  authentic  in  this  ifland,  7m 

well  as  in  other  parts  of  Chrifteiidom,  there  is  alfo  a  kind  o£ 

national  canon  law,  compofed  of  legatine  and  provincial coH'^ 

ftitutions,  and  adapted  only  to  the  exigencies  of  this  churcb 

r  83  3  ^^^  kingdom.    The  legatine  coQftitutions  were  ccclefisiftic^l 

laws,  enabled  in  national  fynods,  held  under  the  cardinals 

Otho  and  Othobon,  legates  from  pope  Gregory  IX  and  pop* 

Clement  IV,  in  the  reign  of  king  Henry  III,  about  the  yeari 

1220  and  1268.     The^rottt/rao/conftitutions  are  principall] 

the  decrees  of  provincial  fynods,  held  under  divers  arck 

biihop 
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li(bops  of  Canterbury,  from  Stephen  Langton  in  the  reign 
rf  Henry  III  to  Henry  Chichele  in  the  rcit;n  of  Henry  V; 
and  adopted  alfo  by  the  province  of  York  '  In  the  reign  of 
Henry  VI.  At  the  dawn  of  the  reformation,  in  the  reign  of 
kbg  Henry  ViU,  it  was  enaflcd  in  parliament  f  that  a  re- 
view ftiould  be  had  of  the  canon  law ;  and,  till  fuch  review 
fliould  be  made,  all  canons,  conilitutions,  ordinances,  and 
fynodals  provincial,  being  then  already  made,  and  not  repug- 
nant to  the  law  of  the  land  or  the  king's  prerogative,  fhould 
ftill  be  ufcd  and  executed.  And,  as  no  fuch  review  has  yet 
been  perfe£ted,  upon  this  (tatute  now  depends  the  authority 
of  the  canon  law  in  England. 

As  for  the  canons  enaAed  by  the  clergy  under  James  I» 
in  the  year  1603,  and  never  confirmed  in  parliament,  it  has 
been  folemnly  adjudged  upon  the  principles  of  law  and  the 
conftitution,  that  where  they  are  not  merely  declaratory  of  the 
anient  canon  law,  but  are  introduftory  of  new  regulations^ 
they  do  not  bind  the  laity  <  ;  whatever  regard  the  clergy  may 
tbink  proper  to  pay  them  ( 14). 

There  arc  four  fpccics  of  courts,  in  which  the  civil  and  ca- 
iMm  laws  are  permitted  (under  difFerent  reftri£tions)to  be  ufed. 
I.  The  courts  of  the  archbiihops  and  bifhops,  and  their  deriva- 
tive officers,  ufually  called  in  our  law  courts  chriftian,  curiae 
iiriJlianJtatiSf  or  the  ecclefiaflical  courts.     2.  The  military 

'Bvn*stcc].  law,  pref.  vii'«  and  confirmed  by  i  £liz.  c.  i* 

i^  Statute « 5 Hen.  VlllyC.  19;  revived        «  Scra.  X057. 

Ji^^|__^__^^^^^_^_^^ 1^  ■■!--  -Ill  III  II  ---         ^-g-     ,  — ^    ^^    ML_«^  ^■■_^__^^^__ 

(14)  Lord  Hardwicke  cites  the  opinion  of  lord  Holt,  and  de<* 
dariu  it  is  not  denied  by  any  one,  that  It  is  very  plain  aU  the  clergy 
ve  bound  by  the  canons  confirmed  by  the  king  only,  but  they  muft 
k  confirmed  by  the  parliament  to  bind  the  laity.  (2  yfiL  ^^5«) 
'  Rcttce  it  has  been  decided,  that,  if  the  archbifhop  of  Canterbury 
|nnts  a  difpenfation  to  hold  two  livings  diftant  from  each  other 
matt  than  thirty  miles,  no  advantage  can  he  taken  of  it  by  lapfe  or 
fitberwifie  in  the  temporal  courts,  for  the  rellrldlion  to  thirty  miles 
*u  introduced  by  a  canon  made  fmce  the  25  Hen.  VIII.    2  Bin 

Vol.  I,  H  courts. 
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courts.  3.  The  courts  of  admiralty.  4.  The  courts  of  the  ^ 
two  univerfities.  In  all,  their  reception  in  general,  and  the 
different  degrees  of  that  reception,  are  grounded  entirely  upon 
cuftom ;  corroborated  in  the  latter  inftance  fay  a£t  of  patlia* 
[  84  ]  ment,  ratifying  thofe  charters  which  confirm  the  cuftomary 
law  of  the  univerfities.  The  more  minute  confiderationof 
thefe  will  fall  properly  under  that  part  of  thele  commentari^ 
which  treats  of  the  jurifdiflion  of  courts.  It  will  fuffice  at 
prefent  to  remark  a  ftrw  particulars  relative  tb  them  all»  tvhich 
may  ferve  to  inculcate  more  ftrongly  the  doAtme  laid  down 
concerning  them  *. 

.  I.  Anz^  firft,  the  courts  of  common  law  have  the  (uper- 
Jntendency  over  thefe  courts  ;  to  keep  them  within  their.jn- 
rifdidlions,  to  determine  wherein  they  exceed  them^  to  reftnuB 
and  prohibit  ifuch  exccfs,  and  (in  cafe  of  contumacj^)  to  pu« 
nilh  the  officer  who  executes,  and  in  fome  cafes  the  judge 
who  enforces,  the  fentence  fo  declared  to  be  UkgaL 

2.  Thk  common  law  has  referved  to  itfelf  the  expofitton 
of  all  fuch  a&s  of  parliament,  as  concern  either  the  extent 
of  thefe  courts,  or  the  matters  depending  before  them*  And 
therefore,  if  thefe  courts  either  refufe  to  allow  thefe  %£b  of . 
parliament,  or  will  expound  them  in  any  other  fenfc  than  what, 
the  common  law  puts  upon  them,  the  king^s  courts  at  WeiU 
toiinfter  will  grant  prohibitions  to  reftrain  and  control  them. 

3.  An  appeal  lies  from  all  thefe  courts  to  the  king,  in  the 
fall  rcfort  'f  which  proves  that  the  jurifdiftion  exercifed  ia 
them  is  derived  from  the  crown  of  England,  and  not  from 
any  foreign  potentate,  or  intrinfic  authority  of  their  own.— 

'  And,  from  thefe  three  ftrong  marks  and  enCgns  of  fuperio- 
rity,  it  appears  beyond  a  doubt^^that  the  civil  and  canon  kws, 
though  admitted  in  fome  cafes  by  cuftom  in  fome  courts.  Me 
only  fubordinate,  and  leges  fiib  graviari  lege :  and  that,  tfaii^ 
admitted,  reftrained,  altered,  new-modelJed^  and  amended^ 

*  Hair  HUt.  c.  %. 
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diey  arc  hj  no  means  with  us  a  diftmd  independent  fpecies 
ef  laws,  but  are  inferior  branches  of  the  cuflomary  or  un- 
vrlttca  laws  of  England,  properly  called  the  king's  eccle« 
fiafttc^y  the  king's  military,  the  king's  maritime,  or  the 
W^s  academical  laws* 

Let  ns  next  proceed  to  the  leges /criptae,  the  written  laws  [  85  ] 
of  the  kingdom ;  which  are  ftatutes,  ads,  or  edi£ls,  made 
hj  Ac  kin^  majedy,  by  and  with  the  advice  and  confent  of 
the  lords  fpiritual  and  temporal  and  commons  in  parliament 
afiibmblcd  ^  The  oldeft  of  thefe  now  extant,  and  printed  in 
our  ftatute  books,  is  the  famous  magna  charta^  as  confirmed 
in  parliament  9  Hen. Ill:  though  doubtlefs  there  were  many 
»£U  before  chat  time,  the  records  of  which  are  now  loft,  and 
die  determinations  of  them  perhaps  at  prefent  currently  re- 
ceifcd  for  ibe  maidms  of  the  old  common  law. 

Th£  manner  of  making  thefe  ftatutes  will  be  better  con* 
lidered  hereafter,  when  we  examine  the  conftitution  of  par-* 
liaments.  At  prefetit  we  will  only  take  notice  of  the  different 
kinds  of  ftatutes ;  and  of  (bme  general  rules  with  regard  to 
their  conftru^on  *• 

^  %9ntf,  to.  ballcs ;  tnd  In  ibort  by  the  whole  body 

*  Tbe  nethod  of  citing  theie  a^t  of  of  antient  cmlians  and  canonist,  tmong 

fvIoBKnt  is  lanotts.     Many  of  oar  an-  whom   this  method  of  citation  gene-. 

tkntSatntM  are  called  after  the  name  of  rally  preva'lcd,  not  only  with  regard  to 

■heflKc  when  the  failaament  was  held  chapters,  but  infe:ior  fedlions  alfo ;  in 

tbrtoadethemi  as  the  ftatutes  of  Mer-  imiution   of  ail    which    we   ftiil   call 

Ml  and  MarkberfCy  of  Wcftminfter,  lome  of  our  old  ftatutes  by  their  initial 

CloaccftBrynod  Wh^heftcr.    Others  ace  words,  as  the  ftatute  of  quia  em^toret, 

dwseiieitBd  •otiiely  fraaa  their  fulgr ^ ;  and  that  of  arcwmfpcSt  sgatis.    But  the 

*  tbe  (btutta  of  Wales  and  IccUnd,  the  moft  ufual  method  of  ciciog  them,  ef- 

•t'ca/i  dmi,  juid  the  frmngMiivi  nia*  pedally  fince  the  time  of  Edward  the 

^>ve  tn  diftifigoifli«i  by  their  initial .  fecond,  is  by  naming  the  year  of  the 

VBiis,  a  method  of  citing  very  anttent  s  king*s  reign  io  which  the  ftatute  was 

Wi|  aM  kf  die  Jews  in  dosooinat-  made,   together  with  the  chapter,   or 

^  the  books  of  the  peouteoch ;  by  particalar  ad,  according  to  its  numeral 

^  chrifliaa  church  in  diftinguiftiiog  order^  as,  9  Geo.  U.  c.  4.    For  all  the 

^  hymns   and    diTine  offices ;    by  afta  of  one  fefllon  of  parliament  taken 

^  RoONnifts  in  defcriblng  their  papal  together  make  propetly  but  one  /latute  • 

H  a  and 
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First,  as  to  their  fevcral  kinds.  Statutes  arc  either  gene^ 
ral  or /pedal,  public  or  private.  A  general  or  public  aft  is  an 
juni^erfal  rule,  that  regards  the  whole  community:  ;md  of 
[  86  ]  this  the  courts  of  law  are  bound  to  take  notice  judici^ly  and 
ex  ojicio;  without  the  (latute  being  particularly  pleadedf  or 
formally  fet  forth  by  the  party  who  claims  an  advantage  under 
it.  Special  or  private  a62s  arc  rather  exceptions  than  rules, 
being  thofe  which  only  operate  upon  particular  perfonsj  and 
private  concerns :  fuch  as  the  Romans  entitled y^<3/iAr  deczita^ 
in  contradi(lin£^ion  to  the  fenatus  confulta^  which  regarded 
the  whole  community  **•:  and  of  thefc  (which  arc  not  pro- 
mulgated with  the  fame  notoriety  as  the  former)  the  judges 
are  not  bound  to  take  notice,  unlefs  they  be  formally  (hewn 
and  pleaded.  Thus,  to  (hew  the  di(lin£tion,  the  ftatute  13 
Eliz.  c.  10.  to  prevent  fpiritual  perfons  from  making  leafed 
for  longer  terms  than  twenty-one  years,  or  three  livesi  is  a 
public  aft ;  it  being  a  rule  prefcribed  to  the  whole  body  of 
fpiritual  perfons  in  the  nation :  but  an  aft  to  enable  the 
bi(hop  of  Chefler  to  make  a  leafe  to  A.  B.  for  (ixty  years,  is 
an  exception  to  this  rule ;  it  concerns  only  the  parties  and 
the  biihop's  fucceflbrs  \  and  is  therefore  a  private  aft. 

Statutes  alfo  are  cither  declaratory  of  the  common  law, 
or  remedial  of  fome  dcfefts  therein  (15).  Declaratory^  where 
the  old  cuftom  of  the  kingdom  is  almoft  fallen  into  difnfe,  or 
become  dil'putable  \  in  which  cafe  the  parliament  has  thought 
proper,  in  perpituum  rei  tejlimoniumy    and  for  avoiding  all 

«nd  thercf  Te  when  two  frflions   hatre  or  iGt,  of  the  fecond  ftatute,  or  the  laws 

hcsn  held  in  one  ycAi-,  we  ufuaily  men.  made  in  the  fecond  feflion  of  pariiament, 

lion   Aat.  x.  or  2.      Thus  the  bill  of  in  the  firft  year  oi  kinf  William  and 

lights  is  citedy  as  1  W.  &  M.  ft.  2-  c.  2.  queen  Mary* 
fi^nifying  ihiC  it  is  the  fecond  chapter        ^  Gravio.  Ong,  i.  §  24. 


(15)  ThJ^  divifionis  generally  expreffed  by  declaratory  flatutes, 
fcnd  llatutes  introduftory  of  a  new  law.  Remedial  flatutes  arc 
generally  mentioned  in  contradiftindion  to  penal  ftatutcs*  Sec 
note  19,  p.  88. 

doubt»^ 
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doubts  and  difficulties^  to  declare  what  tlie  common  law  is 

and  ercT  hath  been.     Thus  the  (latute  of  treafonsi  25  £dw. 

UL  cap.  a.  doth  not  make  any  new  fpecies  of  treafons ;  but 

only,  for  the  benefit  of  the  fubjefl,  decbres  and  ttnumerates 

thole  feyeral  kinds  of  offence,  which  before  Were  trcafon  at 

the  common  law.     Remedial  ftatutes  are  thofe  which  arc 

made  to  fupply  fuch  defeflsy  and  abridge  fuch  fuperfluities, 

in  die  common  lawj  ^s  ajife  either  from  the  general  imper- 

(efikion  o£  all  human  Jaws,  frqm  change  of  time  and  circum* 

fianceSf  from  the  miftakcs  and  unadviCed  determinations  c|f 

unlearned  [or  eyen  learned)  judges,  or  from  any  othei;  caufe 

wfaatfocver.     And  this  being  doqe,  either  by  enlarging  the 

common  law  where  it  was  too  narrow  and  clrcumfcribed,  qv 

by  reftrainsng  i|  whefe  it  was  t;oo  lax  and  luxuriant,  hath  occa*  [  87} 

Goned  another  fuboi:dinate  divvGon  -of  remedial  a£ls  of  padi^- 

ment  into  enlargirtg  and  reftroining  (lati\lcs»  To  inttance  ^aifi 

in  the  cafe  of  treafon.     Clipping  the  cHrrcnt  coin  qf  the  king* 

dom  was  an  offence  not  fuf&citntly  guarded. agi^inft  by  the 

common  law  :  therefore  it  was  thought  expedient  by  (latuie 

5  Eliz.  c.  1 1,  to  make  it  high  treafiHi,  which  it  was  not  at  the 

common  law :  fo  that  this  was  an  enlarging  ftntute  (16).     Xt 

common  law  alfo  fpirirual  corporations  might  leafe  out  their 

cdatesfor  any  term  of  years, till  prevented  by  the  (latute  1 3  Eli^> 
before-mentioned  :  this  was  therefore  a  rfflraining  (latute*  , 

Secondj^y,  the  rules  to  be  obfervcd  with  regard  to  the 
conftruAion  of  (latutes  are  principally  thefe.  which  follow. 

• 

{16)  This  ftatutc  againfl  clipping  tbc  coin  hardly  correrpon4s 
'^uh  thr  general  notion  cither  of  ?.  remedial  or  an  enlarging  flatute. 
Ifl  ordinary  legal  language  remedial  (latutes  are  contradiflirjgiiirticd 
to  penal  ftatutes.  An  enlarging  of  an  enabling  (latute  is  one 
•hidi  incrcafcs,  not  rc(lrain«,  the  power  of  a£lion ;  as  the  32  Hen. 
Vlll.  c.  28.  which  gave  bifhops  and  all  other  fole  ecclefiaftical  cor- 
porations, except  parfons  and  vicars,  a  gowcr  of  making  Ic^cs, 
^ch  they  did  not  po(rei8  before,  is  always  called  an  enabling 
fatutc.  The  13  Eliz.  c.  10.  which  afterwards  limited  the  power 
of  fytritual  perfons  to  make  leafes,  is  on  the  contrary  (li)ed  a  re* 
ftiaining  or  difabling  (latute.  See  this  fiilly  explained  by  the 
'^^cdCommentator,  2  Vol.  p.  3X9« 

H  3  X.  THEB.E 
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1.  There  are  tiirce  points  to  be  confidettd  in  the  con* 

ftrufiion  of  all  remedial  ftatutes ;  the  old  law»  the  mifchiefy 

mtud  the  remedy^  that  tSi  bow  the  common  law  ftood  at  the 

making  of  the  adi  \  what  the  mifchlef  was^  for  which  the 

common  law  did  not  provide ;  and  what  remedy  the  pailia^ 

itient  hath  provided  to  cure  this  mifchief.     And  it  is  the  bnft^ 

nefs  of  the  judges  fo  to  conftrue  the  a£t,  ai  to  luppreft  the 

-mifchief  and  advance  the  remedy  ^     Let  us  inftance  agun  in 

the  fame  reftraining  ftatute  of  13  Eliz.  c*  to.    By  the  com- 

Ition  hw^  ecclefiaftical  corporations  might  let  as  long  ieafes 

Qs  they  thought  proper ;  the  mifchief  wasi  diat  they  let  long 

arid  unreafotiable  leafes,  to  the  impoverithmlint  of  their  fbc« 

teiibrs :  the  remedy  applied  by  the  ftatute  was  by  making 

'  ¥'oid  dl  leafes  by  ecdefiaftical  bodies  for  longer  termis^  than 

■ttoee  lives  or  twenty-one  years.    Now  in  the  con(h«£tion  of 

l^his  ftatute  it  is  held,  tii'at  leaies,  though  for  a  longer  time, 

-Sf  made  by  a  bifhop,  are  not  void  during  the  bifliop^s  icon- 

Jllfiuance  in  hSs  fee;  or,  if  made  by  a  dean  and  chapter, 

they  ire  n6t  void  daring  the  continuancie  of  the  dean :  for  the 

nifl  w^as  made  for  the  benefit  and  protection  of  the  fucceflbr  ^ 

Tht  mifchief  is  therefore  fufficiently  fuppreiled  by  vacating 

them  after  the  determination  of  the  intereft  of  the  grantors  $ 

r  88  ]  hut  the  leafes,  during  their  continuance,  being  not  within  the 

mifchief,  ^re  not  within  the  remedy. 

"a.  A  STATUTE,  which  treats  of  things  or  pcrfons  of  an 
inferior  rafdc,  cannot  by  any  genial  tvords  be  extended  tb 
thofc  of  a  fupcribr.  So  a  ftatute,  treating  of  »»  deans,  pre- 
^'  bendaries,  parfons,  vicars,  ahd  others  having  fpirit^id pro^ 
^<  moticn^  is  held  not  to  extend  to  biftiops,  though  they 
have  fpiritual  promotion ;  deans  being  the  higheft  perfons 
named  (17),  and  bilhops  being  of  a  flill  higher  order  K 

•  3  Re^.  7.  Co.  Litt.  x'i«4s.  B  2  Repr46t 

V  Co.  Lift'  45. 3  Rep. "Co.  to Rep.'58. 


(17)   Thw  conftTudtlon  nu^ft  be  prefumed  to  be  moft  con&i 
able  to  the  iatention  of  the  legiflature. 
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3.  Pemal  ftatutes  muft  be  conftrued  ftridly .    Thus  the 
ftatQte  i  £dw.  VI.  c.  1 1.  having  cnaAed  that  thofe  who  ar^ 
con?i£led  of  ftealiog  hotfts  (hould  not  have  the  benefit  of 
clergy,  the  judges  conceived  that  this  did  not  extend  to  him 
chat  (hould  deal  but  one  horfe  (18),  and  therefore  procured  a 
new  zQl  for  that  purpofe  in  the  following  year  ^.     And,  to 
come  nearer  our  own  timcsi  by  the  (latute  14  Geo.  II.  c.  6. 
fteaKng  flieep,  or  oihcr  cattie^  was  made  felony  without  benefit 
of  clergy.    But  thefe  general  words,  **  or  other  cattle/'  being 
looked  upon  as  much  too  loofe  to  create  a  capital  offence, 
the  a£i  was  held  to  extend  to  nothing  but  mere  fhccp.     And 
tbeicfore,  in  the  next  feflions,  it  was  found  neceflary  to 
Buke  another  ftatute,  15  Geo.  II.  c.  34.  extending  the  for- 
mer to  bulls,  cows,  oxen,  (leers,  bullocks,  heifers,  calves, 
and  hmbs  by  name. 

4.  Statutes  again  (I  frauds  ( 19}  are  to  be  liberally  and'bene- 
ficially  expounded.    This  may  feem  a  contradiction  to  the  laft 

k  2  &  3  Edw.  VL  c.  33*  Bac.  Elem.  c  12. 


(18)  Lord  Hale  thinks,  that  the  fcraple  of  the  judges  did  not 

merdy  depend  upon  the  words  being  in  the  plural  number,  be- 

caufe  no  doubt  had  ever  occurred  refpe6^1ng  former  flatute^  in 

the  plural  number  i  as,  foriniUnce,  it  was  ena^ed  by  the  32  Hen. 

VIII.  c  J.  that  no  perfon  convi6led  of  burning  any  d^welftpf^  houfes 

Should  be  admitted  to  clergy.     But  the  i:eafon  of  the  difHcuIty  in 

*lui-<8ife  was,  becaufe  the  ftatute  of  37  Hen.  VIIL  c.  8.  x^'as  cx- 

P^dy  penned  in  the  Cngular  number  \  If  any  man  dojlcal  any  horfe^ 

^^Ci  w Jiffy;  and  then  this  (latute  thus  varying  the  nunber,  and 

*^  the  lame  time  cxprefsly  repealing  all  other  exdudons  of  clergy 

introduced  fince  the  beginning  of  Hen.  VIIL  it  raifed  a  doubt, 

Aether  it  were  not  intended  by  the  legiflature  to  reftore  ckrgy 

^trt  only  one  horfe  was  ftolen.     2  H.  P.  C.  365. 

(19)  Thefe  are  generally  called  remedial  ftatutes.  And  it  is 
a  fundamental  rule  of  conftrudiqn,  that  penal  ftatutes  fhall  br 
conhucd  ftri6Uy,  and  remedial  ftatutes  (hall  be  cpnftrudted  Ubcr 
>%•  It  was  one  of  the  laws  of  the  twelve  tables  .of  Home,  thajt 
whenever  there  was  a  queftion  ^nme^  h'^rty  an4  ftavery^  tbjp 

H  4      *  'P-  prefumption 
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rule;  moft  flatutcs  againft  frauds  being  in  their  confcquenccs 
pcnaK  But  this  differcilcc  is  here  to  be  taken :  where  the 
(latute  a£ls  upon  the  offender,  and  infli£ls  a  penalty,  as  the 
pillory  or  a  fine,  it  is  then  to  be  taken  ftriftly :  but  when 
the  ftatute  afts'upon  the  offence,  by  fetting  afide  the  fraudu- 
lent tranfadion  (20),  here  it  is  to  be  conftrued  liberally.  Upon 


prefumption  fliould  be  on  the  fide  of  liberty.  This  excellent  prin* 
ciple  our  law  has  adopted  in  the  conftrudtion  of  penal  ftatutes : 
for  whenever  any  ambiguity  arifes  in  a  ftatute  introducing  a  new 
penalty  or  punidiment,  the  decifion  fhall  be  on  the  fide  of  lenity 
and  mercy ;  or  in  favour  of  natural  right  and  liberty :  or,  in  other 
words,  the  decifion  fhall  be  according  to  the  ftricl  letter  in  favour 
of  the  fubjcdl.  And  though  the  judges  in  fuch  cafes  may  fre- 
quently raife  and  folve  difficulties  contrary  to  the  intention  of  the 
leglflaturc,  yet  no  further  inconvenience  can  refult,  than  that  the 
law  remains  as  it  was  before  the  ftatute.  And  it  is  more  confo* 
nant  to  principles  of  liberty,  that  the  judge  (hould  acquit  whom 
the  Icgiflator  intended  to  punilh,  than  that  he  ftiould  punifh  whom 
the  legiflator  intended  to  c!irch:irgc  with  impunity.  But  remedial 
ftatutts  muft  be  conftrued  according  to  the  fpirit :  for  in  giving 
relief  againft  fraud,  or  in  the  furtherance  and  extenfi'on  of  natural 
right  and  juftice,  the  judge  may  fafely  go  even  beyond  that  which 
cxiftcd  in  the  minds  of  thofe  who  framed  the  law. 

(20)  And  therefore  it  has  been  held,  that  the  fame  words  in  a 
ftatute  will  bear  different  interpretations  according  to  the  nature 
of  the  fuit  or  profecution  inftituted  upon  them.  As  by  the  9  Ann. 
c.  14.  the  ftatute  agaiafl  gaming;  if  any  pcrfon  fhall  lofe  at  any 
time  or  fitting  10/.  and  fhall  pay  it  to  the  winner,  he  may  recover 
it  back  within  three  months  ;  and  if  the  lofer  docs  not  within  that 
time,  any  other  perfon  may  fue  for  it,  and  treble  the  value  befides. 
80  where  an  adjon  was  brought  to  recover  back  fourteen  guineas, 
which  had  been  won  and  paid  after  a  continuance  at  play,  except 
an  interruption  during  dinner,  the  court  held  the  ftatute  was  re- 
medial, as  far  as  it  prevented  the  efFefts  of  gaming,  without  in- 
Sidling  a  pcnahy,  and  therefore  in  this  aflion,  they  confidcred  it 
one  time  or  fitfcg ;  but  they  faid,  if  an  a<^ion  had  been  brought 
by  a  common  intSnmer  for  the  penalty,  they  woidd  have  conftrued 
it  flridUy  in  favour  of  the  defendant,  and  would  have  held,  that 
the  money  had  btcrt  loft  at  two  fittings.     2  BL  Rrp\  1226. 

this 
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this  footing  the  (latute  of  13  Eliz.  c.  5.  which  avoids  all  gifts 

of  goods,  (^r.  ma4e  to  defraud  creditors  and  others ^  was  held 

to  extend  by  the  general  words  to  a  gift  made  to  defraud  the  [  ^9  J 

queen  of  a  forfeiture  *. 

5.  One  part  of  a  (latute  mud  be  fo  conftrued  by  another, 
that  the  whole  may  (if  poifible)  ftand  :  ui  res  magis  valeat, 
quam  pereat.  As  if  land  be  veiled  in  the  king  and  his  heirs 
by  aft  of  parliament,  (aving  the  right  of  A  ;  and  A  has  at 
that  time  a  leafe  of  it  for  three  years  :  here  A  (hall  hold  it 
for  his  term  of  three  years,  and  afterwards  it  (hall  go  to  the 
king.  For  this  interpretation  furnilhes  matter  for  every  claufe 
of  the  (latute  to  work  and  operate  upon.     But, 

6.  A  SAVING,  totally  repugnant  to  the  body  of  the  aft, 
is  void.  If  therefore  an  aft  of  parliament  veils  land  in  the 
king  and  his  heirs>  faving  the  tight  of  all  jperfons  whatfoevcr  ; 
or  veils  the  land  of  A  in  the  king,  faving  the  right  of  A  :  in 
cither  of  thefc  cafes  the  faving  is  totally  repugnaiit  to  the 
body  of  the  (latute,  and  (if  good)  would  render  the  (latute 
of  no  elFeft  or  operation  ;  and  therefore  the  faving  is  void, 
and  the  land  vcfts  abfolutely  in  the  king  *• 

7.  Where  the  common  law  and  a  (latute  differ,  the 
common  law  gives  place  to  the  (latute  ;  and  an  old  (latute^ 
gives  place  to  a  new  one.  And  this  upon  a  general  prxn-A 
ciple  of  univerfal  law,  that  «*  leges  po/lerkres  priores  contra^ 
"  rtas  ahrogant  :**  confonant  to  which  it  was  laid  down  by  a 
law  of  the  twelve  tables  at  Rome,  that  "  quodpopulus  po/lre- 
**  mumjujjtt^  id  jus  ratum  ejlo^  But  this  is  to  be  under* 
(lood,  only  when  the  latter  (latute  is  couched  m  negative 
terms,  or  where  it's  matter  is  fo  clearly  repugnant,  that  it 
ncccffarily  implies  a  negative.     As  if  a  former  aft  fays,  that 

a  joror  upon  fuch  a  trial  (ball  have  twenty  pounds  a  year  | 
and  a  new  (latute  afterwards  enafts,  that  he  (hall  have  twenty 
n^As :  here  the  latter  (latute,  though  it  does  not  exprefs,  yet 
**^ffarily  implies  a  negative,  and  virtually  repeals  thfc  former. 

*3  ^n-  '>•  ^  1  Rep*  47* 

For 


For  if  twenty  marks  be  made  qualification  fufficieot,  tbf 
former  (latute  which  requires  twenty  pounds  is  at  an  end  '* 
C  PO  3  But  if  both  a£ts  be  merely  affirmative^  and  the  fubftance 
fuch  that  both  may  (land  together,  here  the  latter  does 
not  repeal  the  former,  but  they  (hall  both  have  a  con- 
current efficacy.  If  by  a  former  law  an  offi^nce  be  indi£^- 
able  at  the  quarter-feffions,  and  a  latter  law  makes  the  (ame 
offence  indx£table  at  the  affifes ;  here  the  jurifdi^ion  of 
the  feffions  is  not  taken  away,  but  both  have  a  coocurrenl 
jurifdi£kton^  and  the  offender  may  be  profecuted  at  either; 
unlefs  the  new  ftatute  fubjoins  exprefs  negative  words^ 
as,  that  the  offence  (ball  be  indi£lable  at  the  affifes,  and  mi 
dfiviheri  ". 

8.  If  a  (ta;tute>  that  repeals  another,  is  itfelf  repealed  af<» 
terwards^  the  firil  (latute  is  heieby  revived,  without  any 
formal  words  for  that  purpofe.  So  when  the  ftatutes  of  a6 
and  35  Hen.  VIII9  decbring  the  king  to  be  the  fupreme  head 
of  the  church,  were  repealed  by  a  (latute  i  and  2  Philip  and 
Mary,  and  this  latter  (latute  was  afterwards  repealed  by  an 
»d  of  I  Eliz.  there  needed  not  any  exprefs  words  of  revival 
in  queeii  Elizabeth's  (latute,  but  thefe  a£ls  of  king  Henry 
were  impliedly  and  virtually  revived  \ 

9.  Acts  of  parliament  derogatory  from  the  power  of  fub* 
lequent  parliaments  bind  not.  So  the  (latute  1 1  Hen.  VII. 
c.  !•  which  dire^  that  no  perfon  for  affiding  a  king  di 

*  foB^y  fliall  be  attainted  of  treafon  by  a£t  of  parliament  or 
other  wife,  is  held  to  be  good  only  as  to  common  proCrcution^ 
for  high  treafon ;  but  will  not  reftrain  or  dog  any  parlia* 
snentary  attainder  ''•  Becaufe  the  Icgiil^^ture,  being  in  truth 
the  fovereign  power,  is  always  of  equal,  always  of  abfolute 
authority :  it  acknowWges  no  fuperior  upon  earth,  which  the 
ptior  legiflature  mud  have  been,  if  it*s  ordinances  could 
bind  a  fubfequent  parliament.  And  upon  the  fame  principle 
Cicero^  in  his  letters  to  Atticus,  treats  with  a  proper  con* 

♦  I  J<nk.  Cent.  2.73.  Jk  4111ft  31^, 

» I  i  Rep.  63.  •  ^jAft.  43. 
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tempt  thcfe  rcftrainingclaufesi  which  endeavour  to  tie  up  the 
hands  of  fucceeding  legiflatures.     <*  When  you  repeal  the 
<<  kw  itfelfy  fays  hci  you  at  the  fame  time  repeal  the  prohi*   £  9^  ] 
*<  bitorj  daufe^  which  guards  agahift  fuch  repeal''/' 

10.  Lastly,  a£ls  of  parliament  that  are  impoffible  to  be 
performed  are  of  no  yalidity :  and  if  there  arife  out  of  them 
coQaterally  any  abfurd  confequences,manife(Uy  contradidor)r 
to  common  reafon,  they  are,  with  regard  to  thofe  collateral 
con(eqttences9void(2 1 ).  I  lay  down  the  rule  with  thefe  reftric* 
dons }  though  I  know  it  is  generally  laid  down  more  largely^ 
that  2iEt%  of  pariiauQent  contrary  to  reafon  are  void.     But  if 
the  parliament  will  pofitively  cm&  a  thing  to  be  done  which 
is  unieafonablei  I  know  of  no  power  in  the  ordinary  forms 
of  the  conftitutiofi^  diat  is  veiled  with  authority  to  control 
it:  and  the  exai^plcs^fually  alleged  in  fupport  of  thisfenlc 
of  the  mle  do  non«  of  them  prove,  that^  where  the  main  ob- 
jcSt  of  a  ftatute  is  unreafonable^  the  judges  are  at  liberty  to  r^ 
jcCk  k  i  for  that  were  to  fetthe^ Judicial  power  above  that  of 
the  legifleture,  which  tvould  be  fubvcriive  of  aU  government* 
But  where  fome  coUateraL  matter  arifcs  out  of  the  genersd 
words^and  happens  to  be  nnreaibnable ;  there  the  judges  are 
in  decency  to  conclude  that  this  confequence  was  not  fere* 
feen  by  the  -parliament^  and  therefore  tfaey  are  at  liberty  to 
expound  the  ftatute  fay  equity^  and  only  quoad  hoc  difregard 
it.    Thus  if  am  a£k  of  }>arliament  gives  a  man  power  to  try 
aU  caufeS)  that  arife  within  his  manor  of  Dale ;  yet,  if  a 
caofe  ihould  arife  in  which  he  himfclf  is  party,  the  a£l  is 

'  dm  kx  ahrogMtuTf  ilhtd  ifjym  MbrpgttuTy  qu9  non  earn  a^regari  cforteat.  I.  3.  #^.  ft 3. 


(ti)  If  an  2B,  of  parliament  is  clearly  and  unequirocaliy  ex- 
^vcffed,  with  all  deference  to  the  learned  Commentator,  I  conceive 
a  ii  flieither  void  -in  it's  dire6^  nor  collateral  confequences,  however 
^Uiird  and  unreafonaUe  they  may  appear.  If  the  exprefTion  will 
admit  of  doubt,  it  will  not  then  be  prefumcd  that  that  conftrudion 
«>n  be  agreeable  to  the  intention  of  the  legii3ature,  the  confe- 
qotticcs  of  which  arc  unreafonable  ;  but  where  the  fignification  of 
t  ftatute  18  manifeft,  no  authority  left  than  that  x>f  parliament  can 
f^Q  it's  operation. 
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conftrucd  not  to  extend  to  thatybecaute  it  is'nnrcafohable 
that  any  Tnan  {honld  determine  his owtf  quarrel^.'  But,  if 
[  ».  j  we  could  conceive  it  pofiible  for  -the  f}atl?a^ent  to  cttad*, 
that  he'fliould  try  as  well  his  own  caufcs-ii&thofe  of  other 
perfons,  there  is  no  court  tliat  has  power  to  defeat  the  intent 
pf  the  legiflature,  when  couched  in  fach  evident  and  cxprefs 
words,  as  leave  no  doubt  whether  it  was  the  intent  of  the 
legiflature  or  no.  -   -. 

•■  * 

•  These  ate  tlie  feveral  grountls  of  the  laws  ^fEnjgTand: 
over  and  abonj  which,  equity  is  aJfo  freqiientlj'  called  in  to 
C  9^  ]  affift,  to  moderate;' and  to  cxpiainithem.  What  eqmtjr  iy, 
and  how  impofiiblein  it's  very  cflenc^  to  .be  reduced  to  ftatcd 
rtrtes,  hath  been  (hewn  in  the  preceding  fe£lion.  I  fliaH 
tbcrefdre  only  add,  that  (befides  tbb  liberality  of  T^inlrfeent 
wkh  which  our  common  law  judges,  mterpret  ads  of  parEa^ 
ancnt)  and  fach  rules  of  the  unwritten  law  as  are  not  of  a  po^ 
ihfivc  kind)  there  are  alfo  peculiar  courts  of  equity  eftatlilhed 
for  the  benefit  of  the  fubjeft ;  to  dtte£k  laterit  frauds  and 
concealments,  which  the  proccfs  of  the  courts  of  law  is  not 
adapted  to  reach ;  to  enforce  the  execution  of  fuch  matters  of 
truft  and  confidence^  as  ar^. binding  in  cbnfcience,  thottgh 
not  cognixable  in  a  pourt  of  law ;  ta  deliver  frdni  fuch  dan- 
<ger$  as  are  owing  to  misfortune  or  QVerfi:ght  \  and  to  give  a 
more  fpecific  relief,  and  more  adapted  to  the  circiuh (lances  of 
the  cafe,  than  can  always  be  obtained  by  the  generality  of  the 
rules  of  the  pofitive  or  common  law.  This  is  the  buiinef^  of 
our  courts  of  equity,  which  however  are  only  fconverfant  in 
matters  of  property.  For  the  freedom  of  our  conditution  will 
not  permit,  that  in  criminal  cafes  a  power  (hould  be  lodged 
in  any  judge,  to  conftrue  the  law  otherwife  than  according 
to  the  letter.  This  caution,  while  it  admirably  protefts  the 
public  liberty,  can  never  bear  hard  upon  individuals.  A  man 
cannot  fuffcr  mere  puni(hment  than  the  law  afligns,  but  he 
may  fuffer  lefs.  The  laws  cannot  be  (trained  by  partiality  to 
inflift  a  penalty  beyond  what  the  letter  will  warrant ;  but, 
Jn  cafes  where  the  letter  induces  any  apparent  hard(hip,  the 
crown  has  the  power  to  pardon. 


[93] 


SECTION      THE      FOURTH. 

OF    THE    COUNTRIES    SUBJECT    to' 
THE   LAWS  OF   ENGLAND. 


THE  kingdom  of  England,  over  which  our  municipal 
laws  have  jurifdi£lion,  includes  not,  by  the  common 
law,  either  Wales,  Scotland,  or  Ireland,  or  any  other  part  of 
the  king's  dominions,  except  the  territory  of  England  only. 
And  yet  the  civil  laws  and  local  cuftoms  of  this  territory  do 
oow  obtain,  in  part  or  in  all,  with  .more  or  lefs  reftri£lionSt 
inthefe  and  many  other  adjacent  countries  ;  of  which  it  will 
be  proper  firft  to  talvc  a  review,  before  we  confider  the  king- 
dom of  England  iifelf,  the  original  and  proper  fubjcA  of 
thcfc  laws. 

Wales  had  continued  independent  of  England,  uncon- 

quered  and  uncultivated^  in  the  primitive  padoral  ftate  which 

Cxfar  and  Tacitus  afcribe  to  Britain  in  general,  for  many 

centuries ;  even  from  the  time  of  the  hodile  invaGons  of  the 

Saions>  when  the  ancient  and  chridian  inhabitants  of  the 

i3aod  retired  to  thofe  natural  intrenchments,  for  prote£l<* 

iwi  from  their  pagan  vifitants.     But  when  thcfc  invaders 

thcmfcWes  w»ere  converted  to  chriftianity,  and  fettled  into 

TCgular  and  potent  governments,  this  retreat  of  the  ancient 

Britons  grew  every  day  narrower ;  they  were  over-run  by 

little  and  little,  gradually  driven  from  one  faflnefs  to  another, 

and  by  repeated  lofles  abridged  of  their  wild  independence* 

Very  early  in  our  hiftory  we  find  their  princes  doing  homage 

to  the  crown  of  Englami ;  till  at  length  in  the  reign  of  Ed- 

^"^d  the  Firft,  who  may  juftly  be  (tiled  tl\Q  coxiqueror  of 

Wales, 
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Wales»  the  line  of  their  antient  princes  was  abolifliedi  and  the 
king  of  England's  eldelt  fon  became^  as  a  matter  of  courfe  ( i }» 
their  titular  prince  ;  the  territory  of  Wales  being  then  en- 
tirely re-annexed  (by  a  kind  of  feodal  refuroption)  to  the 
dominion  of  the  crown  of  England*;  or^  as  the  ftatute(2)  of 
Rhudhlan  ^  exprefTes  it,  *^  terra  Wailiae  cum  incolu/uis,  prius 
••  regi  jure  fiodali  fubje^a^  (of  which  homage  was  the  fign) 
^  jam  in  proprietatU  dominium  iotaliter  et  cum  integritate  con* 
**  verfa  ejty  et  coro9iae  regni  Angliae  tanquampars  corporis  guf" 
•*  dem  annexa  et unita**  By  the  ftatute  alfo  of  Wales*  very 
material  alterations  were  made  in  divers  parts  of  their  laws, 
fo  as  to  reduce  them  nearer  to  the  En^lifh  Aaudard,  efpeci* 
mlly  in  the  forms  of  their  judicial  proceedings  :  but  they  ftill 
retuned  very  much  of  their  original  polity  \  particulariy  their 
rule  of  inheritance,  VIZ.  that  their  lands  were  divided  equally 
among  all  the  iffiie  male,  and  did  not  defcend  to  the  eldeft 
fon  zXoat.  By  other  fubfequent  ftatutes  their  provincial  im« 
munlties  were  ftill  farther  abridged :  but  the  fini(hing  ftroke 

•Vaugh.400.  ^iiEdw.  I. 

b  10  £dw.  1. 


( 1 )  It  cannot  be  faid  that  the  king's  elded  foil  became  prince 
of  Wales  by  any  nccelTary  or  natural  confequence ;  but  for  the 
Qr^In  and  creation  of  his  title,  fee  p.  224. 

(2)  The  learned  Judge  has  made  a  mi  (lake  in  referring  to  the 
ftatute,  which  is  called  the  ftatute  of  Rutland,  in  the  10  £d.  I. 
which  does  not  at  all  relate  to  Wales.  But  the  ftatute  of  Rutlandf 
ms  k  18  called  in  Vaugbam  (^  400. )  \&  the  fame  as  the  Statutum  Wal» 
JU»  Mr.  Barnngton,  in  his  Obiervations  on  the  Ancient  Statutes, 
(p. 74. )  tells  usb  that  the  Statutum  Wallut  bears  date  apud  Rotbdamm^ 
«4iat  is  now  called  Rhuydland  in  Flintftiire.  Though  Edward 
iays,  that  terra  U^allid  prius  regi  jure  feodaU  fubjeSap  yet  Mr. 
£arring|;on  affures  us,  that  the  feudal  law  was  then  unknown  in 
Wales,  and  that  "  there  arc  at  prefent  in  North  Wales,  and  at 
•*  is  believed  in  South  Wales,  no  copyhold  tenures,  and  fcarcely 
••  an  inftance  of  what  we  call  manerial  rights  j  but  the  property  it 
•*. entirely  free  and  allodial.  Edward,  however,  was  a  conqueror, 
^  and  he  had  a  right  to  make  ufe  c^  his  own  words  in  the  pre* 
•  anble  (•  lus  law.'*    Ih.  75. 

to 
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to  thetr  mtlq[yetidtncy  was  given  by  the  ftatute  27  Hen.  VIIL 
t.  26.  which  at  the  fame  time  gave  the  utraoft  advancement 
te  tbetr  civil  profperity,  by  admitting  them  to  a  thoxough 
oommunication  of  law3  with  the  fubjedls  of  England.  Thus 
were  this  brave  people  gradually  conquered  into  the  enjoy- 
ment of  true  liberty ;  being  infenfiUy  put  upon  the  fame 
foodngy   and  made  feliow-citizens  with  their  conqueron* 
A  generous  method  of  triumph,  which  the  republic  of  Rome 
pradifcd  with  great  fuccefs,  till  ihe  reduced  all  Italy  Co  her 
dbeditnce,  by  admitting  the  vauquiflicd  dates  to  paxtake  of 
the  Roman  privileges. 

It  is  enabled  by  this  ftatute  27Hen.VIII^  i.  That  tba 
doniaion  of  'W'ales  (hall  be  for  ever  united  to  the  kingdom 
of  England.  2.  That  all  WelChmen  born  (hall  have  the  fam^ 
Uberties  as  other  the  king's  fubjecSts.  3.  That  lands  in  Wales 
flull  be  inheritable  according  to  the  EngHfli  tenures  and  rules 
of  defcent.  4.  That  the  laws  of  England,  and  no  other,  (hall 
be  oCed  in  Wales :  bcfides  many  other  regulations  of  the  po-  [  95  ] 
lice  of  this  principality.  And  the  ftatute  34  &  35  Hen.  VIII. 
c.  26.  confirms  the  fame^  adds  farther  regulations,  divides  it 
mto  twelve  (hires  (3),  and,  in  (hort,  reduces  it  into  the  fame 
Qcder  IB  which  it  (lands  at  this  day  i  differing  from  the  king- 
dom of  England  in  only  a  few  particulars,  and  thofe  too  of 
the  nature  of  privileges,  (fuch  as  having  couns  within  itfelf» 
bdependent  of  the  procefs  of  Weflminfter-hall,)  and  fome 
odier  imnuterial  peculiarities,  hardly  more  than  are  to  be 
found  in  many  counties  of  England  itfelf. 

The  kingdom  of  Scotland,  notwithftanding  the  union  of 
the  crowns  on  the  acceiTion  of  their  king  James  VI.  to  that 
of  England,  continued  an  entirely  feparate  and  di{lin£t  king^ 


(3)  By  this  union  of  Wales  with  England,  twenljr-fevcn  mem*- 
l^«n  were  added  to  the  Englifh  houfc^f  commons.  By  the  1 7 
Hen.  VIII.  c.  26.  the  county  of  Monmouth  was  enabled  to  faid 
^^  members  to  parliament }  but  the  other  counties  and  the  towns 
^  Wales  reprefented  in  parliament  had  the  priWlege  graflted-of 
'^^''nung  one  only.  *^ 

dom 
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dom  for  above  a  century  more,  though  an  union  had  been 
long  proje£teci ;  which  was  judged  to  be  the  more  eafy  to  be 
done,  as  both  kingdoms  were  antiently  under  the  fame  go- 
vernment, and  (lill  retained  a  very  great  refemblance,  though 
far  from  an  identity,  in  their  laws.  By  an  a£l  of  parliament 
J  Jac.  L  c.  I .  it  is  declared,  that  thefe  two  mighty,  famous, 
9nd  antient  kingdoms  were  formerly  one.  And  fir  Edward 
Coke  obferves  **,  how  marvellous  a  conformity  there  was,  not 
only  in  the  religion  and  language  of  the  two  nations^  but  alfo 
in  their  antient  laws,  the  defcent  of  the  crown,  their  parlia- 
ments, their  titles  of  nobility,  their  officers  of  (late  and  of 
judice,  their  writs,  their  cuftoms,  and  even  the  language  of 
tfieir  laws.  Upon  which  account  he  fuppofcs  the  common 
law  of  each  to  have  been  originally  the  fame ;  efpecially  as 
their  mod  antient  and  authentic  book,  called  regiam  majejla* 
tem^  and  containing  the  rules  of  their  antient  common  law, 
is  extremely  fimilar  to  that  of  Glanvil,  which  contains  the 
principles  of  ourSy  as  it  ftood  in  the  reign  of  Henry  II.  And 
the  many  diverfities,  fubfifting  between  the  two  laws  at  pre- 
fent,  may  be  well  enough  accounted  for,  from  a  diverfity  of 
praflice  in  two  large  ind  uncommunicating  jurifdiAions, 
and  from  the  afts  of  two  dillinfl:  and  independent  parlia- 
ments, which  have  in  many  points  altered  and  abrogated  the 
old  common  law  of  both  kingdoms  (4). 

<4lnft.  345. 


(4)  The  laws  in  Scotland  conceniing  the  tenures  of  land,  and 
of  confequcnce  the  conftitution  of  parliaments  and  the  royal  prc- 
rogatives»  were  founded  upon  the  fame  feudal  principles  as  the 

.laws  rcfpe£Ung  thefe  fubjedls  in  England.  It  is  faid,  that  the 
feudal  polity  was  eUablifhcd  firft  in  England  ;  and  was  afterwards 
introduced  into  Scotland  in  imitation  of  the  Englifli  government. 

.  But  it  continued  in  it's  original  form  much  longer  m  Scotland 
than  it  did  in  England,  and  the  changes  in  the  Scotch  govcm- 
inent,  probably  owing  to  the  circumftance  that  they  are  more  re- 
cent, are  far  more  diftin6lly  marked  and  defined  than  they  arc  in 
the  hillory  of  the  Englifti  conllitutfpn.  And  perhaps  the  progrefs 
«f  the  Scotch  parliaments  affords  a  clearer  elucidation  of  the 

15  obfcurc 
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HowEVEKy  fir  Edward  Coke,  and  the  politicians  of  that 
time,  conceived  great  difficulties  in  carrying  on  the  projefied 
union :  but  thefe  were  at  length  overcome,  and  the  great 

obfcure  and  ambiguons  points  in  the  hiftory  of  the  rcprefentation 
and  conftitution  of  our  country,  than  any  arguments  or  authonties 
that  have  yet  been  adduced.     But  a  particular  difcuffion  of  this 
fubjed  would  far  exceed  the  limits  of  a  note,  and  will  be  referved 
for  a  future  occafion.     But  for  an  account  of  the  parliament  of 
Scotland  before  the  union,  and  of  the  laws  relative  to  the  ele£lioQ 
of  the  reprefcntative  peers  and  commoners  of  Scotland,  I  fhall  refer 
the  ftudious  reader  to  Mr.  Wight's  valuable  Inquiry  into  the  Eife 
nd  Progrefs  of  Parliameiits  chiefly  in  Scotland.   (Quarto  ed. )     It  is 
fuppofed,  that  we  owe  the  lower  houfe  of  parliament  in  England, 
to  the  accidental  circumftance  that  the  barons  and  the  reprefenta- 
ti^es  of  the  counties  and  boroughs  had  not  a  room  large  enough 
to  contain  them  all ;  but  in  Scotland,  the  three  eflates  aflembled 
always  in  one  houfe,  had  one  common  prefident,  and  deh*berated 
jointly  upon  all  matters  that  came  before  them,  whether  of  a  ju- 
dicial or  of  a  legiflative  nature.  {Wight^  82.)     In  England  the 
lords  fpiritual  were  always  ftyled  one  of  the  three  eflates  of  the 
realm ;  but  there  is  no  authority  that  they  ever  voted  in  a  body  dif- 
tind  from  the  lords  temporal.    In  the  Scotch  parliament  the  three 
Hbtes  were,  i .  The  biihops,  abbots,  and  other  prelates  who  had  a 
ht  in  patiiauient,  as  in  England,  on  account  of  their  benefices,  or 
nthcr  lands,   which  they  held  in  capite^  i.  e.  immediately  of  the 
crown  :  a.  The  barons,  and  the  commiffioners  of  fhires,  who  were 
the  rtprefentatives  of  the  fmaller  barons,  or  the  free  tenants  of  the 
king :    3.  The  burgefles,  or  the  reprefentatives  of  the  royal  bo- 
^ughs.     Craig  allures  us,  nihil  ratum  ejfe^  nihil  legis  vim  habere^ 
^  ([wd  omnium  trium  ordinum  confenfu  conjunQo  conjlitutum  eft  ;  it  a 
town  8/  umuj  cujufque  ordinis  per  fe  major  pars  confentiens  pro  toto 
•'Ak  fufftdat.      Scio  hodie  conirovertiy    an   duo  ordines  £Jfentiente 
to<W,  qtuxfi  major  pars  leges  condere  pojjtnt ;  cujus  partem  negantem 
••»  omneSf  et  quicunque  de  hoc  re  fcripfcrunt  pertinaci/Jime  tuentur^ 
•wyw  duo  ordines  in  everfionem  tertii  pojfmt  confentire,     (  De  Feudis, 
8>.  i.  Dicg.  7.  f.  II.)     But  fome  writers  have  fincc  prcfumed  to 
«>ntTovert  this  do6lrine.  (  Wight^  83. )     It  is  ftrange  that  a  great 
""^damcntal  point,  which  was  likely  to  occur  frequently,  fhould 
'^"*>in  a  fubjc6l  of  doubt  and  controverfy.     But  we  fhould  now 
he  inclined  to  think,  that  a  ms^ittrity  of  one  of  the  eftntes  could 
Vol.  I.  I  not 
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work  was  happily  cfFeSed  in  1707,  6  Anne;  when  twenty^ 
five  articles  of  union  were  agreed  to  by  the  parliaments  of 
both  nations  \  the  purport  of  the  moft  confiderable  being  as 
follows ; 

1.  That  on  the  firft  of  May  1707,  and  for  ever  after^ 
the  kingdoms  of  England  and  Scotland  (hould  be  united  into 
one  kingdom^  by  the  name  of  Great  Britain. 

2.  The  fucceflion  to  the  monarchy  of  Great  Britain  ihall 
be  the  fame  as  was  before  fettled  with  regard  to  that  of 
England. 

3*  The  united  kingdom  ihallbe  reprefented  by  one  par- 
liament. 

4.  There  {hall  be  a  communication  of  all  rights  and  pri* 
vileges  between  the  fubje£ts  of  both  kingdoms^  except  where 
it  is  otherwife  agreed. 

9.  When  England  raifes  2,000,000/.  (5}  by  a  land  taX) 
Scotland  ihall  raife  48,000/. 

16,  17.  The  ftandards  of  the  coin,  of  weights,  and  of 
xneafures,  (hall  be  reduced  to  thofe  of  England,  throughout 
the  united  kingdoms. 

not  have  refilled  a  majority  of  eadi  of  the  other  two,  as  it  cannot 
eafily  be  fuppofcd,  that  a  majority  of  the  fpintual  lords  would 
have  confented  to  thofe  flatutes,  which,  from  the  year  1587  to  the 
year  1690,  were  enabled  for  their  impoverifliment,  and  finally  for 
their  annihilation.  At  the  time  of  the  union,  the  Scotch  parliament, 
confided  only  of  the  other  two  ellaLcs.  With  regard  to  laws  con- 
cerning contrails  and  commerce,  and  perhaps  alfo  crimes,  the 
law  of  Scotland  is  in  a  great  degree  conformable  to  the  civil  law  5 
and  this,  probably,  was  owing  to  their  frequent  alliances  and  0011- 
nedions  with  France  and  the  continent,  where  the  civil  law  chiefly 
prevailed. 

(5)  Accurately,  1,997,763/.  8/.  4;^/.  thcfum  raxfed  by  alaod 
tax  of  4  s.  in  the  pound. 

i8.Tk» 
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18.  Th£  laws  relating  to  trade,  cuftomss  and  thS  excife^ 
ihall  be  the  fame  in  Scotland  as  in  England.  But  all  the 
other  laws  of  Scotland  (hall  remain  in  force :  though  alter- 
able by  the  parliament  of  Great  Britain.  Yet  with  this  cau« 
tkm;  that  laws  relating  to  public  policy  are  alterable  at  the 
£fcretion  of  the  parliament :  laws  relating  to  private  right 
ire  hot  io  be  altered  but  for  the  evident  utility  of  the  people 
of  Scotland. 

22.  Sixteen  peers  arc  to  be  chofen  to  reptefent  the  peef-  C  9l^  J 
age  of  Scotland  in  parliament,  and  fOrty-five  members  to 
fit  in  the  houfe  of  commons  (6). 


(6)  By  the  25th  article  it  is  agreed,  that  all  laws  and  ftatutes 

b  cither  kingdom,  fo  far  as  they  are  contrary  to  thefe  articles,  fhaU 

ceafc  and  become  void.     From  the  time  of  Edw.  IV.  till  the  reign 

of  Ch.  II.  both  Ificlufive,  our  kings  ufed  frequently  to  grant,  by 

their  charter  only,  a  right  to  unreprcfented  towns  of  fending  merQ' 

bcnto  parliament.     The  lafl  time  this  prerogative  was  exercifefl, 

wttin  the  29  Ch.  II.  who  gave  this  privilege  to  Newark  ;  and  it 

isremarkable»  that  it  was  alfo  the  firft  time  that  the  legality  of  thii 

piwer  was  queftioned  in  the  houfe  of  commons,  but  it  was  then  ac- 

faowledgcd  by  a  majority  of  125  to  73.    [Comm.  Jour.  21  March 

1^(^-7. )  But  notwithfianding  it  is  a  general  rule  in  our  law,  that  the 

long  can  never  be  deprived  of  his  prerogatives,  but  by  the  clear  and 

txprefs  words  of  an  a£k  of  parliament ;  yet  it  has  beeh  thought,  from 

this  hft  article  in  the  a£l  of  union,  that  this  prerogative  of  the 

crown  is  virtually  abrogated,   as  the  excrcifc  of  it  would  necefla* 

Hly  deftroy  the  proportion  of  the  rcprefcntatives  for  the  two  king- 

^omi,  (Sec  I  DoUg.  £L  Cafet^  70.  The  Preface  to  Glanv.  Rep.  and 

^tmn^sLato  of  EleB.  91.)     It  wris  alfo  agreed,  that  the  mode  of 

tk  dcdion  of  the  peers  and  commons  fhould  be  fettled  by  an  aft 

t^in  the  parliament  of  Scotland,  which  was  afterwards  recited, 

**ffied,  and  made  J)art  of  the  aft  of  union.     And  by  that  ftatute 

*  ^ws  enabled,   that  of  the  45  commoners,  30  fhould  be  eleded 

\  the  ^'res,  and  15  by  the  boroughs;  that  the  city  of  Edinburgh 

^d  efe£t  one,  and  that  the  other  royal  boroughs  fhould  be  di- 

^*W  into  fourteen  diftridls,  and  that  each  diftridl  fhould  return 

*f«  It  was  alfo  provided,  that  no  perfon  fhould  cleft  or  be  cleftcd 

I  2  one 
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23.  The  fixteen  peers  of  Scotland  Aiall  hare  all  privileges 
of  parliament :  and  all  peers  of  Scotland  (hall  be  peers  of 
Great  Britain^  and  rank  next  after  thofe  of  the  fame  degree 
at  the  time  of  the  union,  and  (hall  have  all  privileges  of 
peers,  except  fitting  in  the  houfe  of  lords^  and  voting  on  the 
trialof  a  peer  (7). 


one  of  the  45,  but  who  would  have  been  capable  of  ele6Ung,  or 
*■  of  being  elededy  a  reprefentative  of  a  (hire  or  a  borough  to  the 

parliament  of  Scotland.     Hence  the  eldeil  fon  of  any  Scotch  peer 
cannot  be  eledled  one  of  the  45  reprefentatives;  for  by  the  law  of 
Scotland,  prior  to  the  union,  tlie  eldeft  fon  of  a  Scotch  peer  was 
incapable  of  fitting  in  the  Scotch  parliament.  ( IVight,  269. )  There 
fcems  to  be  no  fatisfadlory  reafon  for  this  reftri^tion,  which  would 
not  equally  extend  to  the  exclufion  of  all  the  other  (bns  of  a  peer< 
Neither  can  fuch  eldeil  fon  be  entitled  to  be  enrolled  and  vote  as  a 
freeholder  for  any  commifiioner  of  a  (hire^  though  otherwiie  quali- 
fied, as  was  lately  determined  by  the  hou(e  of  lords  in  the  cafe  of 
ford  Daer,  March  26,  1793.     ^^^  ^^^  eldeft  fons  of  Scotch  peers 
may  reprefent  any  place  iu  England,  as  many  do.    (2  ffi^/»  Pucm 
12.)     The  two  ilatutes,  9  Ann.  c.  5.  and  35  Geo.  II.  c*  20.  rc-^ 
quiring  knights  of  (hires  and  members  for  boroughs  to  have  re* 
fpe^vely  600/.  and  300  /.  a  year,  arc  exprefsly  confined  to  £ng« 
land.     But  a  commifHoner  of  a  (hire  muft  be  a  freeholder,  and  it 
is  a  general  rule  that  none  can  be  elected,  but  thofe  who  caa 
cle6l.   [Wightyi^^,)     And  till  the  contrary  was  determined  by 
a  committee  of  the  houfe  of  commons  in  the  cafe  of  Wigtown  in 
1-775^  (2  Doug.  181.)  it  wasfuppofcd  tliat  it  was  neceffary  that 
every  reprefentative  of  a  borough  (hould  be  admitted  a  burgefis 
of  one  of  the  boroughs  which  he  reprefented.  (  Wight j  404. )     It. 
ftill  holds  generally  true  in  (hires  in  Scotland,  that  the  quahfica-' 
tions  of  the  ele£tors  and  eledled  are  the  fame  ;  or  that  elegibih't^ 
and  a  right  to  eledl  are  convertible  terms.     Upon  fomc  future  oc- 
caiion  I  (hall  endeavour  to  prove,  that,  in  the  origin  of  reprefen&>- 
ation,  they  were  univerfally  the  fame  in  England* 

(7 )  Since  the  union,  the  following  orders  have  been  made  in  tlie 
houl'e  of  lords  refpeding  the  peerage  of  Scotland.  Queen  Anii«*» 
in  the  feventh  year  of  her  reign,  liad  created  James  duke  of 
Qneenfbury  duke  of  Dover,  with  remainder  in  tail  to  his  fecond 
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These  are  the  principal  of  the  twenty-five  articles  of 
luuon,  which  are  ratified  and  confirmed  by  (latute  5  Ann, 
c  &  in  which  ftatute  there  are  alfo  two  ads  of  parliamenC 


Ion,  then  earl  pf  Solway  in  Scotland;  and  upon  the  tift  of 
January  1 708-99  It  was  refolved  by  the  lordsy  that  a  peer  of  Scot* 
land  claiming  to  fit  in  the  houfe  of  peers  by  virtue  of  a  patent 
pafled  under  the  great  feal  of  Great  Britain,  and  who  now  fits  in 
die  parliament  of  Great  Bntain,  had  no  right  to  vote  in  the  elec- 
tion of  the  fixteen  peers  who  are  to  rcprefent  the  peers  of  Scotland 
inpariiament. 

The  duke  of  Hamilton  having  been  created  duke  of  Brandon, 

it  was  refolved  by  the  lords  on  the  20th  of  December  1 7  z  i ,  that 

ID  patent  of  honour  granted  to  any  peer  of  Great  Britain,  who  was 

a  peer  of  Scotland  at  the  time  of  the  union,  (hould  entitle  him  to 

fit  in  parliament.     Not withftan ding  this  refolution  gave  great 

offince  to  the  Scotch  peerage,  and  to  tlie  queen  and  her  mini£try« 

yet  a  few  years  afterwards,  when  the  duke  of  Dover  died,  leaving 

the  earl  of  Solvray,  the  next  in  remainder,  an  infant,  who,  upon 

his  coming  of  age,  petitioned  the  king  for  a  writ  of  fummons  as 

duke  of  Dover;  the  queftion  was  again  argued  on  the  i8th  of 

December  1 7 19,    and  the  claim  as  before  difallo  wed.     (Seethe 

ngument,  i  P.  Wms,  582.)     But  in  1782  the  duke  of  Hanulton 

daimed  to  fit  as  duke  of  Brandon,  and  the  queftion  being  referred 

to  the  judges,  they  were  unanimoufly  of  opinion,  that  the  peers  of 

Scotland  are  not  difabled  from  receiving,  fubfequently  to  the  unlo;!, 

a  patent  of  peerage  of  Great  Bntain,  with  all  the  privileges  ufually 

ioddent  thereto.     Upon  which  the  lords  certified  to  the  ^ing, 

that  the  writ  of  fummons  ought  to  be  allowed  to  the  d^e  of 

Brandon,  whd  now  enjoys  a  feat  as  a  Britifhpeer.  (6th June  1782.} 

But  there  never  was  any  objeiSiion  to  an  Englifh  peer's  £aking*a 

Scotch  peerage  by  defcent ;  and  therefore,  before  the  laft  deciQon^ 

^hen  it  was  widied  to  confer  an  Englifh  title  upon  a  noble  family 

<tf  Scotland,  the  eldeft  fon  of  the  Scotch  peer  was  ^reated  in  his 

^hcT^s  life-time  an   Englifh  peer,   and  this  creation   was   not' 

A£^ed  by  the  annexation  by  inheritance  of  the  Scotch  peerage. 

^  the  ijth  February  1787,   it  was  refolved,  that  the  earl  of 

Ahcrcom  and  the  duke  of  Queen  (bury,  w^O  had  been  chofen  of 

{he  number  of  the  fixteen  peers  of  Scotland,  having  been  created 

I  J  peers 
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recited;  the  one  of  Scotland,  whereby  the  church  of  Scotland 
and  alfo  the  four  univerfities  of  that  kingdom  are  eftablifhed 
for  ever,  and  all  fucceeding  fovereigns  are  to  take  an  oath  in- 
violably  to  maintain  the  fame  j  the  other  of  England,  5  Ann. 
c.  6.  whereby  the  acls  of  uniformity  of  13  Eliz.  and  13 
Car.  II.  (except  as  the  fame  had  been  altered  by  parliament 
at  that  time)  and  all  other  afls  then  in  force  for  the  prefer- 
yation  of  the  church  of  England,  are  declared  perpetual;  and 
it  is  ftipu}ated  that  every  fubfequent  king  and  queen  (hall 
take  an  oath  inviolably  to  maintain  the  fame  within  England^ 
Ireland,  Wales,  and  the  town  of  Berwick  upon  Tweed, 
And  it  is  enacted,  that  thefe  two  a£ls  *<  (hall  for  ever  be 
<<  obferved  as  fundamental  and  efTential  conditions  of  the 
f*  union." 

Upon  thefe  articles  and  a£l  of  union,  it  is  to  be  obferved^ 
I.  That  the  two  kingdoms  are  now  fo  infeparably  united,  that 
nothing  can  ever  difunitc  them  again ;  except  the  mutual  con* 
fcnt  of  both,  or  the  fuccefsful  refiftance  of  either,  upon  ap-? 
prehcnding  an  infringement  of  thofe  points  which,  when  they 
were  feparate  and  independent  nations,  it  was  mutually  ftipu* 
|ated  Ibould  be  *^  fundamental  and  efleptial  conditions  of  the 


peers  of  Great  Britain,  thereby  ceafcd  to  fit  in  that  houfe  as  re« 
prefentativcs  of  the  peerage.  See  the  argument  in  jinn,  Reg.  for 
1787,  p.  95.  At  the  eleftion  occafioned  by  the  laft  rcfolution, 
the  dukes  of  Queen fbury  and  Gordon  had  given  their  votes  as 
peers  of  Scotland  contrary  to  the  refolutjon  of  1709 ;  in  confe* 
quence  of  which  it  was  refolved  18th  May  1787,  that  a  copy  of 
Aat  refolution  (hould  be  tranfmitted  to  the  lord  r<;^ifter  of  Scot- 
land as  a  rule  for  his  future  proceeding  in  cafes  of  eledlion. 

The  duke  of  Queenfbury  and  marquis  of  Abercom  had  ticii^ 
4er<d  their  vote's  ^t  the  laft  general  ele6lion,  and  their  votes  wers 
reje^ed ;  but  notwithllanding  the  former  refolutions,  on  23d  May* 
1793»  ^^  ^^^  refolve^,  that  if  duly  tendered  they  ought  to  hav^ 
\f,^^  cou|ited. 

15  5*  union  •^ 
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«  union •.'•  a.  That  whatever  elfc  may  be  deemed  **  fun- 
^  damental  and  eflential  conditions/'  the  prefervation  of  tho 
two  churches  of  England  and  Scotland,  in  the  fame  (late,  that 
d^  were  in  at  the  time  of  the  union,  and  the  maintenance  of 
die  a£ts  of  uniformity  which  eftablifh  our  common  prayer, 
aieexprefsly  declared  fo  to  be.  3.  That  therefore  any  altera- 
doQ  in  the  conflitution  of  either  of  thofe  churches,,  or  in  the 
liturgy  of  the  church  of  England,  (unlefs  with  the  confent  of 
the  refpcftivc  churches,  colleftively  or  reprefentatively  given,) 
would  be  an  infringement  of  thefe  *<  fundamental  and  eflential 
^conditions,"  and  greatly  endanger  the  union.  4.  That  the 
municipal  laws  of  Scotland  are  ordained  to  be  dill  obferved 
mtfaat  part  of  the  ifland,  unlefs  altered  by  parliament ;  and, 
as  the  parliament  has  not  yet  thought  proper,  except  in  a 
iew  inftances,  to  alter  them,  they  ftill  (with  regard  to  the 

'Itoiajr  juftly  be  doubtcdy  whether  To  illuftratt  this  matter  a  little  far* 

loch  an  infriogement  (though  a  ther :  an  ad  of  parliameot  to  repeal  ot 

breech  uf  good  faiib,  uolefi  done  alter  the  ad  of  uniformity  in  England, 

^OAtbemoft  prcHing  neceifity)  would  or  to  eftAbliih  tpifc^pacy  in  Scotland, 

if  itiielf  diflblve  the  union :  for  the  bare  would  doubtlefs  in  point  of  authority  be^ 

iia  «f  a  ftate^  without  a  power  fomc-  fufficiently  valid  and  binding ;  and,  not- 

vbcR  Teftcd  to  alter  every  part  of  it*t  witbftandiog  fuch   an  wEt,    the  union 

lami  11  the  height  of  political  abfurdity.  would  continue  unbroken.     Nay,  each 

The  trodi  fecmt  to  be,  that  in  fucb  an  of  thefe  meafurei  might  be  fafely  and 

mrforste  muhn  (which  it  well  diftin.  honourably  pun'ued,   if  refpedively  a^ 

laibed  by  a  very  learned  prelate  from  a  greeabie  to  thelentimeoit  of  the  Engliih 

f^iitrate  sUtsacef    where  fuch  an   in-  church,  or  the  kirk  in  Soocland.     But 

ftiagciBent  would  certainly  refciod  the  it  ibt^uld  (eem  neither  prudent,  nor  per* 

cwfad)  the  two  contrad;ng  dates  are  h)ps  condftent  with  good  faith,  to  ven* 

iMlly  aaoihilatedy  without  any   power  tu  e  upon  either  of  thofe^ept,  by  a  fpoQ^ 

if  itemal ;  and  a  third  arifes  from  their  ta'ieous  exertion  of  the  inherent  po^rert 

ca^Wi^Qn^  Iiy^hich  all  the  righti  of  of  parliament^  or  at  the  infttnce  of  mere 

fevcreignty,  and  particularly  that  of  le-  ind'vidua  s— So  facred    *odeed  are  the 

pflnioD,  m»ft  of  neccflity  refide.     (See  laws  above-mentioned   (for  proteding 

Wrtarton^t   alliance^  19s-)     But  the  each  church  and  the  Englifh  liturgy) 

vntoa  or  imprudent   exertion  of  this  ciUemed,  that  in  the  rrgency  ads  both 

ii|ht  would  probably  raife  a  very  alarm  of  17  >i  and  2'*65  the  regeou  are  ex* 

IBC ^Btnent  in  ibe  mindt  of  individuals  ;  pre^.ly  difabled  from  afleniing    to  the 

*Dd^Mref}re  it  is  hin:ed  above  that  fuch  repeal  or  aiterat  on  of  either  thefe,  or  the 

n  attempt  might  enJamgtr  (though  by  aQ  of  iertlemcnt* 
defircy)  the  union. 

1 4  particulars 
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particulars  unaltered)  continue  in  full  force.  Wherefore  thq 
municipal  or  common  laws  of  England  are,  generally  fpeak- 
ing,  of  no  force  or  validity  in  Scotland  (8)  ;  and  of  confc* 
qucnce  in  the  enfuing  commentaries,  we  fliall  have  very 
little  occafion  to  mention,  any  farther  than  fometimes  by  waj 
of  illuftration,  the  municipal  laws  of  tHat  part  of  the  united 
kingdoms. 

[  99  ]  The  town  of  Berwick  upon  Tweed  was  originally  part  of 
the  kingdom  of  Scotland ;  and,  ns  fuch,  was  for  a  time  reduced 
by  king  Edward  I.  into  the  poflefTion  of  the  crown  of  Eng- 
land :  and  during  fuch  it's  fubjedlion,  it  received  from  tha( 
prince  a  charter,  which  (after  it's  fubfequent  ceflion  by  Ed- 
ward Balliol,  to  be  for  ever  united  to  the  crown  and  tealni 
of  England)  was  confirmed  by  king  Edward  III,  with  ibme 
additions ;  particularly  that  it  (hould  be  governed  by  the 
laws  and  ufages  which  it  enjoyed  during  the  time  of  king 
Alexander,  that  is,  before  it's  redu£tion  by  Edward  I.  .  It'^ 
conftitution  was  new- modelled,  and  put  upon  an  EngUfl| 
footing  by  a  charter  of  king  James  I :  and  all  it's  libertieS| 
franchifes,  and  cuftoms,  were  confirmed  in  parliament  by 
the  ftatutes  22  Edw.  IV.  c.  8.  and  2  Jac.  I.  c.  28.  Though 
therefore  it  hath  fome  local  peculiarities^  derived  from  the 
antient  laws  of  Scotland  \  yet  it  is  clearly  part  of  the  realm 
of  England,  being  reprefented  by  burgeflcs  in  thp  houfe  of 
commons,  and  bound  by  all  a£ls  of  the  Britifii  parliament^ 
whether  fpecially  named  or  other  wife.  And  therefore  it  was 
(perhaps  fuperfluoufly)  declared  by  (latute  20  Geo.  II.  c.  42. 
that,  where  {England  only  is  mentioned  in  any  zQi  of  parlia- 
ment, the  fame  notwithftanding  hath  and  (hall  be  deemed  tq 

f  Ha!c  Hift.  C.  L.  1S3.    x  Sid.  382.  462.     a  Show.  365. 


(d)  A  As  of  parL'ament  in  general  pafled  fincc  the'  union,  extendl^ 
to  Scotland;  but  where  a  ftatute  is  not  appb'cable  to  Scotland,  an<I. 
where  Scotland  is  not  intended  to  be  included,  the  method  is  to 
declare  by  provi/o  that  it  does  not  extend  to  Scotland.  3  Bmr.  855. 
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comprehend  the  dominion  of  Wales  and  town  of  Berwick 
upon  Tweed.     And  though  certain  of  the  king's  writs  or 
procefies  of  the  courts  of  Weftminftcr  do  not  ufuaily  run  into 
Berwick^  any  more  than  the  principality  of  Wales,  yet  it 
hath  been  folemnly  adjudged  ^  that  ail  prerogative  writs  (ai 
thofe  of  mandamus y  prohibition,  habeas  corpus^  certiorari^  v5V.) 
may  iflue  to  Berwick  as  well  as  to  every  other  of  the  domi- 
nions of  the  crown  of  England,  and  that  indicbments  and 
other  local  matters  arifing  in  the  town  of  Berwick  may  be 
tried  by  a  jury  of  the  county  of  Northumberland  (p). 

As  to  Ireland,  that  is  ftill  a  di{lin£t  kingdom;   though  a 
dependent  fubordinate  kingdom.     It  was  only  entitled  the 
dcnninioD  or  lordfbip  of  Ireland  '^,  and  the  king's  Rile  was  no 
other  than  domtnus  Hihernine^  lord  of  Ireland,  till  the  thirty-  [  xoo  1 
third  year  of  king  Henry  the  eighth  ;  when  he  affumed  (lo) 
^  title  of  king,  which  is  recognized  by  z(k  of  parliament  \ 
35  Hen.  VIII.  c*  3.     But,   as  Scotland  and  England  are 
now  one  and  the  fame  kingdom,  and  yet  differ  in  their  mu- 
picipal  laws ;  fo  England  and  Ireland  are,  on  the  other  hand, 
&^\n€t  kingdoms,  and  yet  in  general  agree  in  their  laws.* 
The  inhabitants  of  Ireland  are,  for  the  mod  part,  defcended 
from  the  EngliQi,  who  planted  it  as  a  kind  of  colony,  after 
the  cooqueR  of  it  by  king  Henry  the  fecond :  and  the  laws 
of  England  were  then  received  and  fwom  to  by  .the  Irifli  na« 

%  Cre.  Jac.  543.     2  Roll.  abr.  29a.         ^  Stat,  Hihtmiae,  14  Hen.  }1U 
SUL II  Geo.  I.  c.  4.    4  Borr.  S34. 


(9)  Sec  the  cafe  of  the  King  v.Cowle,  in  2  Bum  834.  in 
^Kich  Lord  Mansfield  feems  to  have  colledled  and  methodized  ^H 
^ac  learning  refpc£ling  the  conflitution  of  the  town  of  Berwick 
apoB  Tweed. 

(10)  The  title  of  king  was  conferred  upon  him  and  his  fucceflbrt 
"7 »  ftitute  pafled  in  Ireland  exprefsly  for  that  purpofe,  and  it 
^"^  nudctrcafpn  for  any  inhabitant  of  Irelapd  to  deny  it.  33  Hen- 
W.  c.  I.  Iri/h  Stat.  '  '  0- 
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tion,  aiTembled  at  the  council  of  Lifmore  ^  And  as  Ireland, 
thns  conquered,  planted,  and  governed,  dill  continues  in  a 
(late  of  dependence,  it  mud  neceflarily  conform  to,  and  be 
obliged  by,  fuch  laws  as  the  fuperior  itatc  thinks  proper  to 
prefcribe. 

At  the  time  of  this  conqueft  the  Irifli  were  governed  by 
vrhat  they  called  the  Brehon  law,  fo  ftilcd  from  the  Irifti 
name  of  judges,  who  were  denominated  Brehons  ^.  But 
king  John  in  the  twelfth  year  of  his  reign  went  into  Ireland 
and  carried  over  with  him  many  able  friges  of  the  law  ;  and 
there  by  his  letters  patent,  in  right  of  the  dominion  of  con- 
queft, is  faid  to  have  ordained  and  eftabliflied  that  Ireland 
Ihould  be  governed, by  the  laws  of  England  * ;  which  letters 
Jpatent  fir  Edward  Coke"'  apprehends  to  have  been  there  con- 
firmed in  parliament.  But  to  this  ordinance  many  of  the 
Irifh  were  averfe  to  conform,  and  dill  (luck  to  their  Brehon 
law:  fo  that  both  Henry  the  third"  and  Edward  the  firft  * 
were  obliged  to  renew  the  injunction ;  and  at  length  in  a 
parliament  holden  at  I^ilkenny,  40  Edw.  III.  under  Lionel 
du^e  of  Clarence,  and  then  lieutenant  of  Ireland,  the  Brehon 
law  was  formally  aboliflied,  it  being  unanimoufly  declared 
to  be  indeed  no  law,  but  a  lewd  cudom  crept  in  of  ]ater 
|[  loi  ]  timeSt  And  yet,  eyen  in  the  reign  of  queen  Elizabeth,  th^ 
wild  natives  dill  kept  and  preferved  their  Brehon  law ;  which 
js  defcribed  p  to  have  been  ^*  a  ri^le  of  right  unwritten,  but 
^<  delivered  by  tradition  from  one  to  another,  in  which  often- 
*^  times  there  appeared  great  diew  of  equity  in  determining 
<<  the  right  between  party  and  party,  but  in  many  things 

1  Pryn.  on  4  Inft.  249.  utuntur  HyhtrnUi  Deo  detiJIaBiles  exifiunt^ 

k  4'Inil.  3^8.     Edp.  Spenfer's  ftite  ttomnijuri  JlffTnant,  adeequod  legeiceti' 

tf  Ireland,  p.  151 3>  edit.  Hughes.  Jeri  non  debeant  \^-^nobii  et  ctnjitio  mfir^ 

1  Vaugh.  294.      2  Pryn.  Rec.  85.  ^iix  tndttur  exptdttni^   eijdem    mtendas 

7  Rep.  a 3*  cticedere  Uges  ^g/icanai,   3  Pryn.  Rec^ 

m  1  Inft.  141.  zzi8. 

»  j1.  JL  "^o,     I  Rym^FeM/.  44a.  f  Edm.  S'ftn(tr,ihid, 

9  jitJL  5.-  p^eg  ^Md  tcgti  juihus 

<'  repugnaiL& 


i 


^4.  the  Laws  of  Engi^and.  lor 

^  repugnant  quite  both  to  God's  laws  and  man's.**  The  lar- 
tCT  part  of  this  chara£^er  is  alone  afcribed  to  it^  by  the  lawf 
bcfore-cxted  of  Edward  the  firft  and  his  grandfon. 

But  as  Ireland  was  a  dillinfl  dominion,  and  had  parlia*       / 
meats  of  it's  own,  it  is  to  be  obferved,  that  though  the  im* 
memorial  cuiloms,  or  common  law,  of  England  were  made 
the  rule  of  juftice  in  Irelnnd  alfo,  yet  no  ad.s  of  the  £ngli(h 
parliament^  (ince  the  twelfth  of  king  John,  extended  into 
that  kingdom  s  unlefs  it  were  fpecially  named,  or  included 
under  general  words,  fuch  as,  *^  within  any  of  the  king's  do* 
^  minions."     And  this  is  particularly  expreiTed,  and  the  rea- 
fcn  given  in  the  year  books  *» :  **  a  tax  granted  by  the  parlia- 
"  mcnt  of  England  (hall  not  bind  thofe  of  Ireland,  becaufe 
*'  they  are  not  fummoncd  to  our  parliament ;"  and  again, 
^  Ireland  hath  a  parliament  of  it's  own,    and  maketh  and 
'^  altereth  laws ;  and  our  (latutes  do  not  bind  them,  becaufe 
*^  they  do  not  fend  knights  to  our  parliament :  but  their 
'*  perfons  are  the  king's  fubje£ls,  like  as  the  inhabitants  oF 
^  Calais^  Gafcoigne,  and  Guienne,  while  they  continued 
*^  under  the  king^s  fubjeSion,"  .  The  general  run  of  laws, 
OuQed  by  the  fupetior  (late,  are  fuppofed  to  be  calculated 
&r  it's  own  internal  government,  and  do  not  extend  to  it's^ 
£ftant  dependent  countries,  which,  bearing  no  part  in  the 
legiflaturc,  are  not  therefore  in  it's  ordinary  and  daily  con- 
templation.    But,  when  the  fovereign  legiflative  power  feet 
it  neceflary  to  extend  it's  care  to  any  of  it's  fubordinate  do- 
minions,  and  mentions  them  exprefsly  by  name  or  includes 
^em  under  general  words,  there  can  be  np  doubt  but  then 
tbey  are  bound  by  it's  laws  % 

The  original  method  of  paffing  ftatutes  in  Ireland  wa^ 
Jicwly  the^ame  as  in  England,  the  chief  governor  holding 
pwliamcnts  at  his  pleafurc,  which  enaSed  fuch  laws  as  they  f  102  3 
thought  proper  •.     But  an  111  ufc  being  made  of  this  liberty, 

^  10  Hen.  VI.  ?,     a  Ric  IIL  la.       ax.  Calvin's  cafe. 

'  Vnrbock  a  Hca.  VIL  3.    7  Rep.       f  Iriflv  Sut.  11  £lia.  ft.  3.  c.  8. 

particu« 
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particularly  by  lord  Gormanftown,  dcputy-lieutcnant  in  the 
reign  of  Edward  IV,  a  fet  of  ftatutes  were  there  ena£led  in 
tiie  lo  Hen.  VII.  (fir  Edward  Poynings  being  then  lordde<r 
putyi  whence  they  arc  called  Poynings'  laws)  one  of  which  ", 
ia  order  to  reftrain  the  power  as  well  of  the  deputy  as  the 
Iriih  parliament,  provides,  i .  That,  before  any  parliament  be 
fummoned  or  holden,  the  chief  governor  and  council  of  Ire« 
)and  (hall  certify  to  the  king  under  the  great  feal  of  Ireland 
the  conGderations  and  caufes  thereof,  and  the  articles  of  the 
a^s  propofed  to  be  pafled  therein.  2.  That  after  the  kingt 
in  his  council  of  England,  fhall  have  confidered,  approved^ 
or  altered  the  faid  a£ts  or  any  of  them,  and  certified  them 
back  under  the  grciat  feal  of  England,  and  ihall  have  given 
licence  to  fummon  and'  hold  a  parUapient,  then  the  fame 
ihall  be  fummoned  and  heldi  and  therein  the  faid  aQs  fo 
C^ertified,  and  no  other,  (hall  be  propofed,  received,  or  rejc£k- 
^d  ^.  But  as  this  precluded  any  law  from  being  propofed, 
but  fuch  as  were  pre-conceived  before  the  parliament  was  in 
being*^  which  occafioncd  many  inconveniencies  and  made  fre- 
quent diflblutions  necefiary,  it  was  provided  by  the  (tatute  of 
]|^hili^  and  Mary  before-cited,  that  any  new  propofitions 
might  be  certified  to  England  in  the  ufual  forms,  even  after 
the  fummons  and  during  the  fefiion  of  parliament.  By  this 
means  however  there  was  nothiqg  left  to  the  parliament  in 
Ireland,  but  a  bare  negative  or  power  of  rejefiing,  not  of 
propofing  or  altering,  any  law.  But  the  ufage  now  is,  that 
bills  are  often  framed  in  either  houfe,  under  the  denomination 
of  "heads  for  a  bill  or  bills:"  and  in  that  fliape  they  arc 
offered  to  the  confideration  of  the  lord  lieutenant  and  privy 
council :  who,  upon  fuch  parliamentary  intimation,  or  other* 
wife  upon  the  application  of  private  perfons,  receive  and 
tranfmit  fuch  heads,  or  rejeft  them  without  any  tranfmiflion 
to  England.  And  with  regard  to  Poynings'  law  in  particur 
Jar,  it  caimot  be  repealed  or  fufpended,  unlefs  the  bill  fof 

t  -Irifli  Stat,  lo  Hen.  V[f.  c.  23.        M.  c.  4. 

•  Cap.  4.  expounded  by  3  &  4  Ph.  &    .    w  4  ]q(1.  ^53. 
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that  purpofe,  before  it  be  certified  to  England^  be  approved 
by  both  the  houfes  '  ( la). 

>  IriihStat.   xi  Eliz.  ft.  3.  c.  38. 

■'  ■■'■    ■  I  ■     ■  I    II  —  I  ■< 

(12)  The  hiftory  of  the  proceedings  of  the  Irifti  parliament 
pobliihcd  by  lord  Mountmorres  is  a  very  valuable  acceflion  to 
conftitutional  learning.  It  is  a  publication,  which,  befides  being 
immediately  ufeful  to  Ireland,  affords  much  important  information 
to  thofe  who  are  defirous  of  having  a  well-grounded  and  an  ac- 
curate knowkge  of  the  Englifh  conftitution  ;  for  the  public  pro- 
ceedings of  the  neighbouring  kingdoms  of  Scotland  and  Ireland 
fimnih  ftrong  arguments  from  analogy,  when  difficult  queftions 
uife  refpedb'ng  the  Englifh  conllitution,  and  they  are  fometimes 
irrefragable  evidence  of  ancient  principles  which  were  once  com- 
mon to  them  alL 

Lord  Mountmorres  obferves  upon  the  ftatute  referred  to  by  the 
learned  judge,  that  to  repeal  Poynings'  law  it  required  the  confent 
tSthi  greater  numifer  of  the  lords  and  commonty  which,  if  it  meant  any 
thing,  mufl  fignify  a  majority  not  of  thofe  who  happened  to  be 
prefent,  but  of  the  whole  number  fummoned  to  parliament ;  and 
that  the  requifition  in  that.fenfe  was  ftri^lly  comph'ed  with  in 
1782,  when  Poynings*  law  was  repealed,     i  Vol.  p.  53. 

I  (hall  here  take  the  liberty  to  fubjoin  an  extra^  from  what 
lord  Mountmorres  calls  "  a  (hort  view  of  the  former,  and  of  the 
"  prefent  method  of  palling  laws  and  of  holding  parliaments  in  Ire- 
"  land,"  as  it  contains  a  clearer  and  more  authentic  account  than 
I  could  elfewhere  colledi : 

**  Before  a  parliament  was  hera,  it  was  expedient,  antecedent  to 
*  one  thoufand  feven  hundred  and  eighty- two,  that  the  lord  heute- 
^  nant  and  council  fhould  fend  over  an  important  bill  as  a  reafon 
**  for  fummoning  that  affembly.  This  always  created  violent  dif- 
**  putes,  and  it  was  conflantly  reje6led ;  as  a  money  bill,  which  ori- 
**  ginatcd  in  the  council,  was  contrary  to  a  known  maxim,  that  the 
**  commons  hold  the  purfe  of  the  nation ;  and  as  all  grants  originate 
**  from  them,  fince,  in  early  times,  they  were  ufed  to  confult  with 
**  thtir  conHituents  upon  the  mode,  duration,,  and  quantum  of  the 
•*  fapply. 

**  Propoilitionff  for  laws,  or  heads  of  bills,  as  they  are  called,  ori- 
ginated indifferently  in  either  houfe.     After  two  readings  and  a 
committal,  they  were  fent  by  the  council  to  England,  and  were 
*  submitted,  ufually  by  the  Englifh  jrivy  council,  to  the  attorney 

«  and 
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But  the  Irifli  nation,  being  excluded  from  the  benefrt  of 
the  Englifh  ftatutes,  were  deprived  of  many  good  and  profit^ 
able  laws,  made  for  the  improvement  of  the  common  law  : 

and  the  meafure  of  juftice  in  both   kingdoms  becoming 

—  -    -  -  ■* —  -  ~ 

•*  and  folicitor  general ;  and  from  thence  they  were  returned  to  the 
•*  council  of  Ireland,  from  whence  they  were  fcnt  to  the  commons, 
**  if  they  originated  there,  (if  not,  to  the  lords,)  and  after  three 
•*  readings  they  were  ftnt  up  to  the  houfe  of  lords,  where  they  went 
**  through  the  fame  flages  ;  and  then  the  lord  lieutenant  gave  the 
^  royal  afTent  in  the  fame  form  which  is  obferved  in  Great  Britain* 

**  In  all  thefe  ftages  in  England  and  Ireland,  it  is  to  be  remem- 
^  bcred,  that  any  bill  was  liable  to  be  rejected,  amended,  or  al« 
•*  tered  j  but  that  when  they  had  pafFed  the  great  feal  of  £ng- 
^  land,  no  alteration  could  be  made  by  the  Infh  paiiiament. 

•'  At  prefent,  by  the  chief  baron  Yelverton's  law,  it  is  not  ne« 
•*  ceffary  for  the  coundl  to  certify  a  bill  under  the  great  feal  of 
*<  Ireland,  as  a  reafon  for  fummoning  a  parliament,  but  it  is  or-» 
•*  dcred  to  be  convoked  by  proclamation  from  the  crown^  as  it  i% 
**  fummoned  in  England. 

*'  Touching  bills,  they  now  originate  in  either  houfe,  and  go  fron 
••  one  to  the  other,  as  they  do  in  England ;  after  which  they  are  de- 
•*  pofited  in  the  lords'  office,  when  the  clerk  of  the  crown  takes  a 
**  copy  of  them,  and  this  parchment  is  atteiled  to  be  a  true  copy,  by 
«*  the  great  feal  of  Ireland  on  the  left  fide  of  the  inilrument.  Thus 
♦*  they  are  fent  to  England  by  the  Irifh  council,  and  if  they  are  ap- 
•*  proved  of  by  the  king,  this  tranfmifs,  or  copy,  comes  back  with 
**  the  great  feal  of  England  on  tJie  right  fide,  with  a  conuniflion  to 
•*  the  lord  lieutenant  to  give  the  royal  aflent.  All  bills,  except 
•*  money  bills,  remain  in  the  lords*  office  ;  but  bills  of  fupply  are 
•*  fent  back  to  the  houfe  of  commons  to  be  prefentcd  by  the 
•*  fpeaker  at  the  bar  of  the  lords  for  the  royal  affent.  Hence  it  U 
**  manifeil,  that  no  alteration  can  now  be  made  in  bills,  except  iif 
•*  parliament,  as  the  record,  or  original  roll,  remains  in  the  lords* 
•*  office  till  it  obtains  the  royal  aflent. 

♦*  Of  the  rcjedion  of  bills,  or  not  returning  them  from  England, 
**  It  is  faid  there  are  very  few  inftances  of  fuch  a  refufal  by  the 
••  crown  fmcc  one  thoufand  feven  hundred  and  eighty-two ; 
^  thot^h,  doubtlefs,  the  royal  negative  in  both  kingdoms  is  a^cleaf 
f*  a  privilege  as  any  other  prerogative***     i  Vol.  57. 

thence 
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thence  no  longer  uniform^  it  was  therefpre  ena&ed^  by  ano- 
ther of  Foynings'  laws^,  that  all  a£ls  of  parliament,  before 
made  in  England,  (hould  be  of  force  within  the  realm  of 
Ireland  *•    But,  by  the  fame  rule,  that  no  laws  made  in  Eng* 
land,  between  king  John's  time  and  Poynings'  law,  were  then 
binding  in  Ireland,  it  follows  that  no  a£ls  of  the  Engllfh  par* 
liament  made  fince  the  lo  Hen.  VIL  do  now  bind  the  people 
of  Ireland,  unlefs  fpecially  named  or  included  under  general 
words  *.     And  on  the  other  hand  it  is  equally  clear,   that 
where  Ireland  is  particularly  named ,  or  is  included  under  ge- 
neral words,  they  are  bound  by  fuch  a£ls  of  parliament.     For 
this  follows  from  the  very  nature  and  conftitution  of  a  de- 
pendent (late :  dependence  being  very  little  elfe,  but  an  obli- 
gation to  conform  to  the  will  or  law  of  that  fuperior  perfoa 
or  ilate,  upon  which  the  inferior  depends.     The  original  and 
tme  ground  of  this  fuperiority,  in  the  prefent  cafe,  is  what 
we  ufually  call,  though  fomewhat  improperly,   the  right  of 
conqueft  ;  a  right  allowed  by  the  law  of  nations,  if  not  by 
that  of  nature ;  but  which  in  reafon  and  civil  policy  can 
mean  nothing  more,  than  that,   in  order  to  put  an  end  to 
boftilities,  a  compa£l  is  either  exprefsly  or  tacitly  made  be- 
tween the  conqueror  and  the  conquered,  that  if  they  will  ac- 
bowlege  the  viftor  for  their  maftcr,  he  will  treat  them  for 
the  future  as  fubje£):s9  and  not  as  enemies  ^. 

But  this  (late  of  dependence  being  almofl:  forgotten,  and 
teady  to  be  difputed  by  the  Iriih  nation,  it  became  necclTary  , 
fomc  years  ago  to  declare  how  that  matter  really  flood  :  and 
therefore  by  ftatute  6  Geo.  I.  c.  5.  it  is  declared,  that  the 
Idngdom  of  Ireland  ought  to  be  fubordinate  to,  and  depend- 
ent upon,  the  imperial  crown  of  Great  Britain,  as  being  in-  f  104  J 
fcparably  united  thereto  :  and  that  the  king's  majefty,  with  the 
confcntof  the  lords  and  commons  of  Great  Britain  in  par- 
liament, hath  power  to  make  laws  to  bind  the  people  of 
Ireland  {13). 

y  cap.  %%.  >  II  Rep.  112. 

»  4ln(l.  351.  »>  Puff.  L.of  N.  vJif.  6.  24. 
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{13)  Prynnc  in  his  learned  argument  has  enumerated  fcrcral 
iatates  made  in  England  from  the  time  of  king  John,  by  which 

Irdand 
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Thus  wc  fee  how  cxtenfively  tlic  laws  ot  Ireland  commu^ 
nicate  with  thofe  of  England  :  and  indeed  fuch  communi- 
cation is  highly  neceffary,  as  the  ultimate  refort  from  the 
courts  of  juftice  in  Ireland  is,  as  in  Wales,  to  thofe  in  Eng- 
land; a  writ  of  error  (in  the  nature  of  an  appeal)  lying  froirt 
the  king's  bench  in  Ireland  to  the  king's  bench  in  England  % 
as  the  appeal  from  the  chancery  in  Ireland  lies  immediately 
to  the  houfe  of  lords  here :  it  being  exprefsly  declared,  by 
the  fame  ftatute  6  Geo.  I.  c.  5.  that  the  peers  of  Ireland 
liave  no  jurifdi£lion  to  affirm  or  reverfe  any  judgments  or  de- 
crees whatfocver(i4).   The  propriety  and  even  neceffity,  in 

c  This  was  law  in  the  time  of  Hm.  enticuled,  dMitrfity  of  cturttf  c,  bank  U 
VIll  'y  as  appears  by  the  ancient  book,    toy. 

Ireland  was  bound.  (8  St.  Tr,  343.)  That  was  an  argument  to 
prove  that  lord  Connor  Maguire  baron  of  Innefkillin  in  Ireland, 
who  had  committed  treafon  in  that  country,  by  being  the  prin- 
cipal contriver  and  inftigator  of  the  Irlfh  rebellion  andmaflacre  in 
the  time  of  Car  I.  and  who  had  been  brought  to  England  again  ft 
his  will,  could  be  lawfully  tried  for  it  in  the  king's  bench  at 
Weftminfter  by  a  Middlcfex  jur)-,  and  be  oufted  of  his  trial 
by  his  peers  in  Ireland,  by  force  of  the  ftatute  of  35  Hen.  VIII. 

C.  2. 

The  prifoner  having  pleaded  to  thejurifdi6lion,  the  coiut,  after 
hearing  this  argument,  over-niled  the  plea,  and  the  decifion  was 
approved  of  by  a  refolution  of  the  two  houfes  of  parUament,  and 
lord  Maguire  was  found  guilty,  and  was  afterwards  executed  at 
Tyburn  as  a  traitor. 

(14)  By  an  acl  pafled  in  the  22  Geo.  III.  c  53.  the  ftatute  of 
Geo.  I.  is  fimply  repealed.  Jut  as  the  ftatute  of  Geo.  I,  was 
thought  to  be  merely  declaratory  of  the  former  law,  the 
repeal  of  it  could  produce  no  further  operation  than  to  render 
the  law  in  fome  degree  lefs  clear  than  that  ftatute  had  made  it. 
Therefore  to  produce  the  intended  effed,  it  required  another  fta- 
tute, which  was  pafled  in  the  23  Geo.  III.  c.  28.  which  exprefsly 
declared  that  in  all  cafes  whatever  the  people  of  Ireland  (hould  be 
bound  only  by  laws  ena6lcd  by  his  majefty  and  the  parliament  of 
that  kingdom ;  and  that  no  appeal  or  writ  of  error  from  any 
tourt  in  Ireland  ftiould  for  the  future  be  brought  into  any  of  the 
courts  in  England* 


IQ  infertolr  dbminioiif,  df  this  conftitation,  <<  that,  though 
"  juftice  b«  in  general  adminiftered  by  courts  of  their  own^ 
^  jtt  tHat  tile  appeal  in  the  laft  refort  ought  to  be  to  the 
^  coortt  of  th^  fuperior  ftatei^  is  founded  upon  thefc  two 
feafotM.     1.  Becaufe  oth^rwife  the  law,  appointed  or  per- 
mitted to  fuch  inferior  dominion,  might  be  infenfibly  changed 
Withiii  itfeiff  KKritheut   the  aflent  of  the  fuperior.     2.  Be- 
dtife  dtherwife  jildgments  might  be  given  to  the  difadvan- 
ttgd  or  diiiiinutidn  of  the  fuperiority ;  or  to  make  the  de« 
peuieface  to  be  only  of  the  perfon  of  the  king^  and  not  of  the 
howtk  of  England  "^^ 

Wii'ft  tegard  to  the  other  adjacent  iflands  which  ate  fub  [105] 
)cft  to  die  crown  of  Great  Britain,  fome  of  them  (as  the  ifle 
sf  Wight,  of  Portland,  of  Thanet,  tffc.)  are  comprized 
rahin  fonie  neighbouring  county,  and  are  therefore  to  be 
koked  upon  as  annexed  to  the  mother  ifland,  and  part  of  the 
kbgdom  of  England.  But  there  are  others  which  require  a 
iBMf  particular  confideration. 

0 

And,  firft,  the  ifle  of  Man  is  a  diftinA  territory  from  £ng« 

hnd,  and  is  not  governed  by  our  laws  :  neither  doth  any  aA 
of  parliament  extend  to  it,  unlefs  it  be  particularly  named 
dxtetn  I  and  then  an  u€t  of  parliament  is  binding  there  *.  It 
irai  formerly  a  fubordinate  feudatory  kingdom,  fubjed  to  the 
kiop  of  Norway  ;  then  to  king  John  and  Henry  III.  of  Eng- 
hnd|  afterward  to  the  kings  of  Scotland ;  and  then  again  to 
Ae  crown  of  England  :  and  at  length  we  find  king  Henry  IV. 
dtdmbg  the  ifland  by  right  of  conquefl,  and  difpofingof  it 
is  die  earl  of  Northumberland ;  upon  whofe  attainder  it  wals 
panted  (by  the  name  of  the  lordfhip  of  Man)  to  fir  John 
t  Stanley  by  letters  patent  7  Henry  IV  ^  In  his  lineal  de- 
scendants it  continued  for  eight  generations,  till  the  death  of 
^ttciinando  earl  of  Derby,  A.  JD.  1594:  when  a  controverfy 
atofc  concerning  the  inheritance  thereof,  between  his  daugh- 
^  and  William  his  furviving  brother :  upon  which,  and  a 

^  Vaugh.  401.  t  Scldea.  tit  boo.  i.  }• 

*4lafta84«    aAad.ii6* 
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doubtthat  was  (larted  concerning  the  raliditf  of  the  original 
patent^,  the  ifland  was  feifed  into  the  queen's  hands,  and 
afterwards  various  grants  were  made  of  it  by  king  James  the 
.fird;  all  which  being  expired  or  furrendered,  tt  was  granted 
afrcfh  in  7  Jac.  I.  to  William  earl  of  Derby,  and  the  hcits 
male  61  his  body,  with  remainder  to  his  heirs  general ;  which 
-grant  was  the  next  year  co/ifirmed  by  aft  of  parliament,  with 
a  reftniint  of  the  power  of  alienation  by  the faid. earl  and  his 
iifue  male.     On  the  death  of  James  earl  of  Derby, .^.  JD. 
1735,  the  male  line  of  earl  William  failing,  the  duke  pf 
Atholl  fuccceded  to  the  ifland  as  heir. general  by  a  female 
branch.     In  the  mean  time,  though  the  title  of  king  had 
j  long  been  difufed,  the  earls  of  Derby,  as  lords  of  Man,  had 
maintained  a  fort  of  royal  authority  therein ;  by  affenting  or 
[  106  J  diflenting  to  laws,  and  exercifmg  an  appellate  jurifdiftioo. 
Yet,  though  ndEnglifli  writ,  or  procefs  from  the  courts  4)f 
Wedminder,  was  of  any  authority  in  Man,  an  appeal  lay 
from  a  decree  of  the  lord  of  the  ifland.  to  the  king  of  Great 
Britain  in  council^.  But  thedUlinft  jurifdiftioa  of  this  little 
fubordinate  royalty  being  found  inconvenient  for  the  purpofes 
of  public  juftice,  and  for  the  revenue,  (it  aflFording  a  com* 
modious  afylum  for  debtors,  outlaws,  and  fmugglers,)  autho- 
rity was  given  to  the  treafury  by  ftatutc  12  Geo.  I.  c.  28.  to 
purchafe  the  intered  of  the  then  proprietors  for  the  ufe  of  the 
crown :  which  purchafe  was  at  length  compleated  in  the  year 
1765,  and  confirmed  by  datutes    5  Geo.  III.    c.    2tf  and 
39.  (15)  whereby  the  whole  ifland  and  all  it's  dependencies fi> 
granted  as  aforefaid,  (except  the  landed  property  of  the  Atholl 
family,  their  manerial  rights  and  emoluments,  and  the  pa- 
tronage of  the  bidioprick^  and  other  ecclefiadical  beoefioes,} 

g  Camden.  Eliz.  A»  D,  1594*  the  province  of   Canterbury,  bot  w- 

h  I  V.  Wms.  3:9.  nexed  to  that  of  York,  by  ftatnte  x\ 

*  The  bifhcpiick  of  Man,  or  Sodor,  Hen.  VIII.  c.  31. 
or  Sodor  and  Mani^asfoimetly  w^ithia 
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ait  unalienably  vcfted  in  the  crown,  and  fubje£led  to  the  re- 
plations  of  the  Britifli  excife  and  cuftoms. 

The  iflands   of  Jerfcy,  Gucrnfcy,  Sark,  Alderney,  and 

ibitix  appendagesp  were  parcel  of  the  duchy  of  Normandy^ 

and  were  united  to  the  crown  of  England  by  the  firft  princes 

of  the  Norman  line.     They  arc  governed  by  their  own  laws, 

vhich  are  for  the  mod  part  the  ducal  cuftoms  of  Normandy, 

being  colleAed  in  an  antient  book  of  very  great  authority, 

cntituled,  le  grand  coujlumier.     The  king's  writ,  or  procefs 

from  the  courts  of  Weftminfter,   is  there  of  no  force ;  but 

his  commiflion  is.     They  are  not  bound  by  common  a£ls  of 

our  parliaments,  unlefs  particularly  named '^.     All  caufes  are 

originally  determined  by  their  own  ofHcers,  the  bailiffs  and 

jurats  of  the  iflands;  but  an  appeal  lies  from  them  to  the 

loDg  and  council,  in  the  lad  refort. 

BssipES  thefe  adjacent  iflands,  our  more  diftant  planta- 
tions in  America,  and  elfe where,  are  alfo  in  fome  refpe£t  fub- 
jed  to  the  Englifh  laws.     Plantations  or  colonics,  in  didant 
countries,  arc  either  fuch  where  the  lands   are  claimed  by  [  107  ] 
right  of  occupancy  only  by  finding  them  defarc  and  uncuU 
rinted,  and  peopling  them  from  the  mother-country;  or 
where,  when  already  cultivated,  they  have  been  either  gain- 
ed by  conqueft,  or  ceded  to  us  by  treaties.     And  both  thcfe 
rights  are  founded  upon  the  law  of  nature,  or  at  lead  upon 
Aat  of  nations.     But  there  is  a  difference  between  thefc  two 
fpecies  of  colonies,  with  refpeft  to  the  laws  by  which  they 
are  bound.     For  it  hath  been  held',  that  if  an  uninhabited 
country  be  difcovered  and  planted  by  Englidi  fubje£ts,  all 
the  Englifh  laws  then  in  being,  which  are  the  birthright 
rf  every   fubjc£t",  are  immediately  there  in  force.      Bm 
du8  muft  be  undcrdood  with  very  many  and  very  great  re- 
ftridions.     Such  colonids  carry  with  them  only  fo  much 
of  the  Englifh  law,  as  is  applicable  to  their  own  ficu;ition 
and  the  condition  of  an  infant  colony;  fuch,  for  indance,  as 
^  general  rules  of  inheritance,  and  of  prote£lion  from  per- 

K  2  fonal 
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fonal  injuries.  The  artificial  refinements  and  diftindions  in* 
cident  to  the  property  of  a  great  and  commercial  people^  the 
laws  of  police  and  revenue,  (fuch  efpecially  as  are  inforced 
by  penaltiesi)  the  mode  of  maintenance  for  the  eflabliftied 
clergy,  the  jurifdiAion  of  fpiritual  courts,  and  a  multitude 
cf  other  provifions,  are  neither  neceflary  nor  convenient  for 
them,  and  therefore  are  not  in  force.  What  (hall  be  ad- 
mitted and  what  reje£led|  at  what  times,  and  under  what  re« 
ftriclions,  mud,  in  cafe  of  difpute,  be  decided  in  the  firft  in* 
ftance  by  their  own  provincial  judicature,  fubje£t  to  the  re« 
vifion  and  control  of  the  king  in  council :  the  whole  of  their 
conftitution  being  alfo  liable  to  be  new- modelled  and  reform* 
ed  by  the  general  fuperintending  power  of  the  legiilature  in 
the  mother*country.  But  in  conquered  or  ceded  countries, 
that  have  already  laws  of  their  own,  the  king  may  indeed  alter 
and  change  thofe  laws  (i6) ;  but,  till  he  does  a£lually  change 
them,  the  ancient  laws  of  the  country  remain,  unlefs  fucb  a» 
are  again (t  the  law  of  God,  as  in  the  cafe  of  an  infidel  coun- 
try". Our  American  plantations  are  principally  of  this  latter 
fort,  being  obtained  in  the  laft  century  either  by  right  of  con- 
£  108  ]  queft  and  dpving  out  the  natives  (with  what  natural  juftice 
.  I  {hall  not  at  prefent  enquire)  or  by  treaties.  And  therefore 
the  common  law  of  England,  as  fuch,  has  no  allowance  or 
authority  there  \  they  being  no  part  of  the  mother-country,, 
but  di(lin£t  (though  dependent)  dominions.  They  are  fub- 
je£t  however  to  the  control  of  the  parliament  \  though  (like, 
Ireland,  Man,  and  the  red)  not  bound  by  any  a£ls  of  par- 
liament, unlefs  particularly  named. 

With  refpefi  to  their  interior  polity,  our  colonies  arc 
properly  of  three  forts,  f.  Provincial  edablifliments,  the 
conftitutions  of  which  depend  on  the  refpedive  commi(Eoni| 

^  7  Rep.  17.  Caivin^s  cafe.  Show.  Pari.  C.  31. 


(16)  See  an  elaborate  and  learned  argument  by  lord  Manafid^ 
to  prove  the  king's  legiilative  authority  by  his  prerogative  alone 
over  a  ceded  conquered  countr)\     Cowp.  204. 

tflUed 
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iffued  by  the  crown  to  the  governors,  and  the  inftruflions 
which  ufuaily  accompany  thofe  commifRons  ;  under  the  au« 
thority  of  which^  prorincial  ailemblies  are  conftituted,  with 
the  power  of  making  local  ordinances,  not  repugnant  to  the 
hws  of  England.     2,  Proprietary  governments,  granted  out 
by  the  crown  to  individuals,  in  the  nature  of  feudatory  prin- 
dpalitieSf  with  all  the  inferior  regalities,  and  fubordinate 
powers  of  legiflation,  which  formerly  belonged  to  the  owners 
of  counties  palatine :  yet  dill  with  thefe  exprefs  conditions^ 
dttt  the  ends  for  which  the  grant  was  made  be  fubftantially 
pnrfued^  and  that  nothing  be  attempted  which  may  derogate 
from  the  ibrereignty  of  the  mother ^countryt     3.  Charter 
goremments,  in  the  nature  of  civil  corporations,  with  the 
power  of  making  bye-laws  for  their  own  interior  regulation, 
not  contrary  to  the  laws  of  England  ;  and  with  fuch  rights 
and  authorities  as  are  fpecially  given  them  in  their  feve- 
nl  charters  of  incorporation.    The  form  of  government  in 
inoft  of  them  is  borrowed  from  that  of  England.    They  have 
a  governor  named  by  the  king,  (or  in  fome  proprietary  colo- 
mes  by  the  proprietor,)  who  is  his  reprefcntative  or  deputy. 
They  have  courts  of  juftice  of  their  own,  from  whofc  deci- 
fions  an  appeal  lies  to  the  king  and  council  here  in  England. 
Their  general  aflemblies  which  are  their  houfe  of  commons, 
together  with  their  council  of  ftate  being  their  upper  houfe, 
with  the  concurrence  of  the  king  or  his  reprefcntative  the 
governor,  make  laws  fuited  to  their  own  emergencies.    But  it 
b  particularly  declared  by  ftatute  7  &  8  W.  III.  c.  22.  that 
^laws,  bye-laws,  ufages,  and  cuftoms,  which  (hall  be  in  [  lop  ] 
piaQice  in  any  of  the  plantations,  repugnant  to  any  law, 
made  or  to  be  made  in  this  kingdom  relative  to  the  faid  plant- 
^^s,  (hall  be  utterly  void  and  of  none  efFed.     And,  be- 
caafe  feveral  of  the  colonies  had  claimed  a  fole  and  exclu- 
be  right  of  impofing  taxes  upon  themfelves,  the  ftatute 
^Gfo.  Ilf.  c.  12*  exprefsly  declares,  that  all  his  majefty's 
colonies  and  plantations  in  America  have  been,  are,  and  of 
n^t  ought  to  be,  fubordinate  to  and  dependent  upon  the  im- 
perial crown  and  pariiament  of  Great  Britain ;  who  have  full 
power  and  authority  to  make  laws  and  ftatutes  of  fufficient 

K  3  validity 
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validity  to  bind  the  colonies  and  people  of  America,  fubjeCts 
of  the  crown  of  Great  Britain,  in  all  cafes  whatfoever.  And 
this  authority  has  been  fince  very  forcibly  exemplified,  and 
carried  into  aft.  by  the  (tatute  7  Geo.  III.  c.  59.  for  fufpend- 
ing  the  Icgiflation  of  New  York ;  and  by  fcvcral  fubfequenf 
fiatutes  (17). 

These  are  the  feveral  parts  of  the  dominions  of  the  crown 
of  Great  Britain,  in  which  the  municipal  laws  of  England  are 
not  of  force  or  authority,  merely  as  the  municipal  laws  of  Eng- 
land. Mod  of  them  have  probably  copied  the  fpirit  of  their  own 
,  law  from  this  original  \  but  then  it  receives  it's  obligation,  and 

authoritative  force,  from  being  the  law  of  the  country. 

As  to  any  foreign  dominions  which  may  belong  to  the  pcr- 
fon  of  the  king  by  hereditary  defcent,  by  purchafe,  or  other 
acquifition,  as  the  territory  of  Hanover,  and  his  majefty's 
other  property  in  Germany ;  as  thefe  do  not  in  any  wife  ap« 
pertain  to  the  crown  of  thefe  kingdoms,  they  are  entirely  un- 
connefted  with  the  laws  of  England,  nnd  do  not  communi- 
cate with  this  nation  in  any  refpeft  whatfoever.  The  Eng- 
lifli  legifluture  had  wifely  remarked  the  inconveniences  that 
had  formerly  refulted  from  dominions  on  the  continent  of 
Europe  ;  from  the  Norman  territory  which  William  the  con- 
[  no  3  queror  brought  with  him,  and  held  in  conjunftion  with  the 
Englifh  throne  ;  and  from  Anjou,  and  it's  appendages,  which 
fell  to  Htnry  the  fecond  by  hereditary  defcent.     They  had 


(17)  By  22  Geo.  III.  c.  46.  his  majefty  was  empowered  to  con- 
clude a  truce  or  peace  with  the  colonics  or  plantations  in  America, 
and  by  his  letters  patent  to  fufpend  or  repeal  any  a£^8  of  parliament 
which  related  to  thofe  colonies.  And  by  the  fir  ft  article  of  the  de- 
finitive- treaty  of  peace  and  frieiidOiip  between  his  Britamuc  mi- 
jcrfty  and  the  United  States  of  America,  figned  at  Paris  the  3d  day 
of  September  1 7  83,  his  Britannic  majefty  acknowledges  the  United 
States  of  America  to  be  free,  fovereign  and  independent  ftatei. 
(j^nn.  Regift.  1 783,  State  Papers*) — ^And  23  Geo.  III.  c.  39.  give*- 
his  majcily  certain  powers  for  the  better  carrying  on  trade  anA 
commerce  between  England  and  the  United  States, 
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fcen  the  nation  engaged  for  near  four  hundred  years  together 

i&  ruinous  ^i^ars  for  defence  of  thefe  foreign  dominions;  till, 

happily  for  this  Country,  they  were  loft  under  the  reign  of 

Henry  the  lixth.    They  obferved  that)  from  that  time,  the 

naritime  interefts  of  England  were  better  underftood  and 

more  clofely  purfued :  that,  in  confequence  of  this  attention, 

the  nation,  as  foon  as  (he  had  refted  from  her  civil  wars, 

began  at  this  period  to  flourifh  all  at  once ;  and  became 

much  more  confiderable  in  Europe,  than  when  her  princes 

vere  poflefied  of  a  larger  territory,  and  her  councils  dif- 

traded  by  foreign  interefts.    This  experience  and  thefe  eon- 

fiderations  gave  birth  to  a  conditional  claufe  in  the  a£^^  of 

lettlement,  which  vefted  the  crown  in  his  prefent  maj*  Ay's 

iUuftrious  houfe,  <<  that  in  cafe  the  crown  and  imperial  dig- 

**  nity  of  this  realm  (hall  hereafter  come  to  any  perfon  not 

^  being  a  native  of  this  kingdom  of  England,  this  nation 

^  (hall  not  be  obliged  to  engage  in  any  war  for  the  defence 

"  of  any  dominions  or  territories  which  do  not  belong  to  the 

"  crown  of  England,  without  confent  of  parliament." 

We  come  now  to  confider  the  kingdom  of  England  in  par- 
ticular, the  dired  and  immediate  fubjefl  of  thofe  laws,  con- 
cerning which  we  are  to  treat  in  the  enfuing  commentaries. 
And  this  comprehends  not  only  Wales  and  Berwick,  of  which 
enough  has  been  already  faid,  but  alfo  part  of  the  fea.  The 
main  or  high  feas  are  part  of  the  realm  of  England,  for 
diereon  our  courts  of  admiralty  have  jurifdi£lion,  as  will  be 
(hewn  hereafter  j  but  they  are  not  fubje£l  to  the  common 
law^  This  main  fea  begins  at  the  low-water-mark.  But 
between  the  high- water- mark,  and  the  low-water  mark, 
where  the  fea  ebbs  and  flows,  the  common  law  and  the  ad- 
ibiraltyhave  divifum  imperium^  an  alternate  jurifdiftion  ;  one 
vpOQthe  water,  when  \t  is  full  fea  \  thp  other  upon  the  land, 
vheii  it  is  an  ebb^« 

The  territory  of  England  is  liable  to  two  divifions ;  the 
one  ecdefiaftical,  the  other  civiL 

*Sttt  12  ft  13  Will.  in.  c.  3.  q  rinch.  u  78. 
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J.  The  eccleGaftical  divifion  is,  primarily,  into  two  prop* 
Tinces,  thofe  of  Canterbury  and  Tork.  A  province  is  the 
circuit  of  an  archbiihop's  jurifdi£tion.  Each  proYtiice  conn 
tains  divers  diocefes,  or  fees  of  fu0Tagan  bifliops  ^  vrhereof 
Canterbury  includes  twenty-one,  and  York  three:  hefidea 
the  biihoprick  of  the  ifle  of  Man,  which  was  annexed  to  the 
province  of  YorV  by  king  Henry  VIII.  Every  dioceile  is 
divided  into  archdeaconries,  whereof  there  are  Gxty  in  aU  i 
each  archdeaconry  into  rural  deaneries,  which  are  the  circMt 
of  the  archdeacon's  and  rural  dean's  jurifdiftian,  of  whost 
hereafter  i  and  every  deanery  is  divided  into  pari(hca\ 

A  PARISH  is  that  circuit  of  ground  which  is  committed 
to  the  charge  of  one  parfon,  or  vicar,  or  other  ounifter 
having  cure  of  fouls  therein.  Thefe  diftri^ls  are  com* 
puted  to  be  near  ten  thoufand  in  number  '•  How  anUcne 
the  divifion  of  pari(bes  is,  may  at  piefent  be  difficult  to  aiicer- 
tain  -,  for  it  feems  to  be  agreed  on  all  hands,  that  in  the  earlf 
ages  of  chriftianity  in  this  ifland,  pariflies  were  unkw>waf  oe 
at  lead  fignified  the  fame  that  a  diocefe  does  now  (i8).  There 
vrsts  then  no  appropriation  of  eccle&aftical  dues  to  any  pvti-' 
cular  church ;  but  every  man  was  at  liberty  to  contribute  his 
tithes  to  whatever  pried  or  church  he  pleafed,  provided  onI][ 
that  he  did  it  to  (bme  \  or,  if  he  made  no  fpecial  appointment 
or  appropriation  thereof,  they  were  paid  into  the  hands  o( 
the  bifhop,  whofe  duty  it  was  to  didribute  them  among  the 
clergy,  and  for  other  pious  purpo(eS|  according  to  lus  owa 
difcretion  \ 

Mr.  Camden^  fays,  England  was  divided  intopariflies  by 
archbifhop  Honorius  about  the  year  630.  Sir  Henry  Hobart^ 

'  Co.  Litt.  94.  Hob.  29^. 

•  Gibfoo*s  BriiMn.  u  in  his  Brltawm^u 

<  Sdd.  of  tith.  9. 4«    1  Inft.  646*  ^  Hob.  296* 

( 18)  When  the  diotchta^  or  thq  diflnd  over  which  the  biftiop.cx- 
ercifed  his  fpiritual  funftions,  was  divided  into  leffcr  portions  for 
the  fuperintendance  of  his  clergy,  a  word  of  fimilar  import  wa* 
ndoptedf  paroichia.  And  in  ancient  times,  Mr.  Selden  thinks,  th^ 
words  were  ufed  iladifcrimixiately.    £itrn.  Ec*  JL.  5j}.f 
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hys  it  dovBy  that  piriihes  vcrc  firft  crefked  by  the  council 
of  L^teiuiy  vrhich  was  held  A.  D.  1 1 79.  Each  widely  differ- 
ing from  the  other,  and  both  of  them  pcrha^ps  from  the 
truth ;  vhich  viil  probably  be  found  in  the  medium  betweem 
the  two  extremes.  For  Mr.  Selden  haA  clearly  (hewn  %  thai 
tlie  clergy  lived  in  common  without  any  divifion  of  parifliest 
kog  after  the  time  mentioned  by  Camden.  And  it  appears 
from  the  Saxon  laws,  that  parifiies  were  in  being  long  be<^ 
Sore  the  date  of  that  council  of  Lateran^  to  which  they  ace 
alicribed  by  Hobart« 

We  find  the  didinflion  of  pariflies,  nay  even  of  mothec^ 

duirches,  fo  early  as  in  the  laws  of  king  Edgar,  about  the 

year  970.     Before  that  time  the  conCecration  of  tithes  was  ia 

|eoeral  arbitrary i  that  is,  every  man  paid  his  own  (as  wat 

before  obferved)  to  what  church  or  parifli  he  pleafed.     But 

this  bcii^  liable  to  be  attended  with  either  fraud,  or  at  leaft 

caprice,  in  the  perfons  paying  \  and  with  eitlier  jcalouHes  or 

mean  compliances  in  fuch  as  were  competitors  for  receiving 

them ;  it  was  now  ordered  by  the  law  of  king  Edgar  ^,  that 

••  difUur  omnes  decitnae  primariae  ecclefiae  ad  quam  parochia  per» 

*  ttntt!*    However,  if  any  thane,  or  great  lord,  had  a  churchy 

within  his  own  demefnes,  diftindi  from  the  mother-churchy 

k  the  hature  of  a  private  chapel  \  then,  provided  fuch  church 

had  a  coemetery  or  confecrated  place  of  burial  belonging  to 

it,  he  might  allot  one  third  of  his  tithes  for  the  maintenance 

rf  the  officiating  minider :  but,  if  it  had  no  coemetery,  the 

thane  mud  himfelf  have  maintained  his  chaplain  by  fome 

other  means ;  for  in  fuch  cafe  all  his  tithes  were  ordained  to 

be  paid  to  the  primariae  ecclefiae  or  mother-church  "^^ 

This  proves  that  the  kingdom  was  then  generally  di- 
vided into  parifhes ;  which  divifion  happened  probably  not 
all  at  once,  but  by  degrees.  For  it  feems  pretty  clc^r  and 
certain,  that  the  boundaries  of  parilhes  were  originally  afcer- 
tMBid  by  thofe  of  a  manor  or  manors :  fince  it  very  fcldom 

^  tf  dihft,  €.9*  '  ^^^*  ^*  2*    S«^  ^^^  ^^^  '^^*  of  kiof 

7  r.  u  Csa»l%  c,  U^  about  the  year  1030. 

happeng 
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happens  that  a  manor  extends  itfelf  over  more  pariflies  than 
one,  though  there  are  often  many  manors  in  one  pari(h  (19). 
The  lords,  as  chriftianity  fpread  itfelf,  began  to  build 
churches  upon  their  own  demefnes  or  wades,  to  accommo* 
date  their  tenants  in  one  or  two  adjoining  lordfliips ;  and,  in 
order  to  have  divine  fervice  regularly  performed  therein, 
obliged  all  their  tenants  to  appropriate  their  tithes  to  the 
maintenance  of  the  one  officiating  mhiider,  inflead  of  leaving 
them  at  liberty  to  diftribute  them  among  the  clergy  of  the 
diocefe  in  general ;  and  this  traA  of  land,  the  tithes  whereof 
were  fo  appropriated,  formed  a  diftindl  pariCh.  Which  will 
well  enough  account  for  the  frequent  intermixture  of  parifhea 
one  with  another.  For,  if  a  lord  had  a  parcel  6f  land  de« 
tached  from  the  main  of  his  eftate,  but  not  fuflkidnt  to  form 
^  parifh  of  itfelf,  it  was  natural  for  him  to  endow  his  newly 
wc£led  church  with  the  tithes  of  thofe  disjointed  lands;  efpe^ 
cially  if  no  church  was  then  built  in  any  lordfhip  adjoining 
to  thofe  outlying  parcels. 

• 

Thus  pariflies  were  gradually  formed,  and  p«rifh  churches 
endowed  with  the  tithes  that  arofe  within  the  circuit  aflign* 
cd.  But  fome  lands,  either  becaufe  they  were  in  the  hands 
of  irreligious  and  carelefs  owners,  or  were  fituate  in  fojreftft 
and  defart  places,  or  for  other  now  unfearchable  reafons, 
were  never  united  to  any  parifh,  and  therefore  continue  to 
this  day  extraparochial ;  and  their  tithes  are  now  by  imme*> 
morial  cuftom  payable  to  the  king  inflead  of  the  bifliop,  in 
trull  and  confidence  that  he  will  diftribute  them  for  the  ge^ 
neral  good  of  the  church  * :  yet  extraparochial  waftcs  and 
marfti-lands,  when  improved  ancl  drained,  are  by  the  ftatutc 
17  Geo.  II.  c.  37.  to  be  afTcfled  to  all  parochial  rates  in  the 
parifti  next  adjoining.  And  thus  much  for  the  ecclefiafticai 
divifion  of  this  kingdom. 

*  1  laft.  647.     2  Rep.  44.     Cro.  Elis.  519. 


(19)  But  at  prefent  the  boundaries  of  the  one  afford  lio  evidence 
or  inference  whatever  of  the  boundaries  of  the  other. 
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2.  The  civil  divifion  of  the  territory  of  England  is  into 
counties,  of  thofe  counties  into  hundreds^  of  thofe.  hundreds 
into  tithings  or  towns.     "Which  divi&on,  as  it  now  (lands» 
feems  to  owe  it's  original  to  king  Alfred :  who,  to  prevent  the 
rapines  and  diforders  which  formerly  prevailed  in  the  realm^ 
mftituted  tithings ;  fo  called,  from  the  Saxon^  becaufe  iem 
freeholders  wi^  their  families  compofed  one.  Thefe  all  dwek 
together^  and  were  fureties  or  free  pledges  to  the  king  for  the 
good  behaviour  of  each  other  \  and  if  any  offence  was  com* 
mitted  in  their  diftrid,  they  were  bound  to  have  the  offender 
forthcoming^.   And  therefore  antiently  no  man  was fuffered 
to  abide  in  England  above  forty  days,  unlefs  he  were  enrolled 
m  fome  tithing  or  decennary  ^.    One  of  the  principal  inha- 
bitants of  the  tithing  is  annually  appointed  to  prefide  over  the 
reft,  being  called  the  tithiug-man,  the  headborough,  (words 
vhich  fpeak  their  own  etymology,)  and  in  fome  countries  the 
boriholdery  or  borough's-ealder,  being  fuppofed  the  difcreeteft 
man  in  the  borough,  to^f(rn,  or  tithing  ^. 

Tithings,  towns,  or  vills  (20),  are  of  the  fame  fignification 
m  law ;  and  are  faid  to  have  had,  each  of  them,  originally  s 
church  and  celebration  of  divine  fervice,  facraments,  and 
burials  *i  though  that  feems  to  be  rather  an  ecclefiaftical, 

^  TUt,  X.  47.  7*hit  the  laws  of  king  '*  Jab  deeennali  fidejuJIUnt  deichant  tjk 

Idwird  the  confdibr,  (.  20.  Tciy  jui^iy  «<  un'n/trfiy  &t,** 
QUtled  **  Jumma  et  wtojcima  fHuritatf         ^  Mirr.  c.  i.  §  3* 
"  f€r  ^am  cmnes  ftatu  frmjfmio  Jufti"         <i  Finch.  L.  S. 
**  Miter  )— ^au<  hoc  modo  fitbat^  fuod        •    i  loft.  115. 


(20)  In  the  13  and  14  Car.  II.  c.  12.,  which  provides  that  whea 
2  parifh  is  fo  large  that  it  cannot  have  the  benefit  of  the  overfeers 
^d  proviiion  for  the  poor  appointed  by  the  43  Eliz.  c.  2.,  two 
overfccrs  may  be  appointed  for  every  townfhip  or  village  in  fuch 
pariih.  In  this  ftatute  the  words  townfhip  and  vUlage  have  always 
been  thought  fynonimous.  But  it  has  been  held  that  wherever 
tbere  is  a  conftable,  there  is  a  townfhip.  {i  T.  R.  376.)  Parifhci. 
in  fome  counties,  as  in  part  of  Bedfordfhire,  are  divided  into 
tithings.    (2  ZitK&r/,  5 II.} 

tfuui 
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than  a  civil  didinftion.  The  word  town  on  vill  is  indeed, 
by  the  alteration  of  times  and  language,  now  become  a  ge- 
nerical  term,  comprehending  under  it  the  feveral  fpecies  of 
cities,  boroughs,  and  common  towns.  A  city  is  a  town  in- 
corporated, which  is  or  hath  been  the  fee  of  a  bifhop :  and 
though  the  biihoprick  be  difiblved,  as  at  Weftminfter  (2 1 },  yet 


(21)  Weftminfter  was  one  of  the  new  bifhopncka  created  by 
Heni7  VIII.  out  of  the  revenues  of  the  difTolved  monaftcriet. 
{iBurn^  £.  Z*.  78. )  Thomas  Thirlby  was  the  only  biAiop  that  emer 
filkd  that  fee :  {GoJw,  Com.  de  PreJ.  570.)  he  fiirrcndered  the 
biihoprick  to  £d.  VI.  30  March  1550,  and  on  the  fanie  day  it  was 
difFolvedand  added  again  to  the  bifhoprick  of.  London.  (Rym.Foed* 
15  torn.  p.  222.)  Queen  Mary  aften;\^rds  filled  the  chUrch  with  Be- 
nedidtine  monks,  and  Eliz.  by  authority  of  parliament,  turned  it  into 
a  collegiate  church  fubjedt  to  a  dean ;  biit  it  retained  the  name  of 
city,  not  perhaps  becaufe  it  had  been  a  bifhop's  fee,  but  becaufe,  in 
the  letters  patent  ere^ng  it  into  a  biihoprick,  king  Henry  declared, 
volumus  liaque  et  per prafentes  ordmamus  quodeccle/ia  eaihedralis  etfedet 
eptfcopalu^  ac  quod  tota  villa  nojlra  Wejlmonajieni  fit  civiiaSf  ipfanc 
que  civihUem  IVe/hnonq/hrii  vocari  et  nomlnari  volumus  et  decemimuim 
There  was  a  fimilar  daufe  in  favour  of  the  other  five  new-created 
cities,  viz.  Chefter,  Peterborough,  Oxford,  Gloucefter,  and  BriftoL 
The  charter  for  Chefter  is  in  Gibf.  Cod.  1449  5  ^^  ^hat  for  Oxford 
in  Rym.Foed,  14  torn.  754.     Lord  Coke  feems  anxious  to  rank 
Cambridge  among  the  cities,  becaufe  he  finds  it  called  civitat  ia 
an  antient  record,  which  he  **  thought  it  good  to  mention  in  re- 
*^  membrace  of  his  love   and  duty,  alm4t  matri  acadewum  Caniar 
•*  brigistJ**     (Co.  Llit.  109.)     The  late  learned  Vincriwi  profef- 
for  of  Oxford  has  produced  a  dccifive  authority  that  cities  and 
bifliops*  fees  had  not  originally  any  necefTary  connexion  with  each 
other.— It  is  that  of  Ingulphus,  who  relates  that  at  the  great  coun- 
cil aflembled  in  1072,  to  fettle  the  claim  of  precedence  between  the 
two  archbifhops,  it  was  decreed  that  bifhops'  fees  fhould  be  tranf- 
ferred  from  towns  to  cities.   ( i  IVoodd.  302.)    In  WtL  Malm.  Scrips 
'^^S'  p«  2 14.  it  18  coticejfum  ejl  eplfcopls  de  viUis  tranpre  in  dvitaUs. 

The  accidental  coincidence  of  the  fame  (or  nearly  the  fame]  num* 
^er  of  binii)p8  and  cities  would  naturally  produce  the  nippofitioa 
that  they  were  conneded  together  as  a  neu'eflary  caufe  and  cffeft. 
It  is  certainly  (as  Mr.  Wooddefon  obferves)  a  flrong.  confirmation 
•f  this  authority,  that  the  fame  diftindion  is  not  paid  to  bifhops'  feet 

ia 
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ftiO  it  Temaineth  a  city  ^    A  borough  is  now  underftood  to 
be  a  town»  either  corporate  or  not,  that  fendcth  burgefles  to 
parliament  <•     Other  towns  there  are,  to  the  numbei  fir  Ed- 
ward Coke  fays  *  of  8803,  which  arc  neither  cities  nor  bo- 
roughs I  fome  of  which  have  the  privileges  of  markets,  and 
others  not ;  but  both  are  equally  towns  in  law.    To  fcveral 
ofdiefe  towns  there  are  fmall  appendages  belonging,  called 
hamlets ;  which  are  taken  notice  of  in  the  ftatute  of  Exeter  ',E  ^  '5  ] 
wfaidi  makes  frequent  mention  of  entire  vills,  demi'vills, 
and  hamlets.    Entire  vilfs  fir  Henry  Spelman  ^  conje£lures 
to  have  confided  of  ten  freemen,  or  frank-pledges,  demi-vills 
of  five,  and  hamlets  of  lefs  than  five.    Thefe  little  collec-* 
tions  of  houfes  are  fometimes  under  the  fame  adminiftratioa 
as  the  town  itfelf,  fometimes  governed  by  feparate  ofiiccrs  ; 
in  which  laft  cafe  they  are,  to  fome  purpofes  in  law,  looked 
vpon  as  diftind  townfliips.     Thefe  towns,  as  was  before 
hintedi  contained  each  originally  but  one  parifii,  and  one 
ddiing ;  though  many  of  them  now,  by  the  encreafe  of  in- 
habitants, are  divided  into  feveral  paxifiies  and  tithings ;  and, 
fometimes,  where  there  is  but  one  parifh  there  are  two  or 
more  vills  or  tithings. 

As  ten  families  of  freeholders  made  up  a  town  or  tithing, 
lb  ten  tithings  compofed  a  fuperior  divifion,  called  a  hun- 
dred, IS  confiding  of  ten  times  ten  families.  The  hundred 
is  governed  by  an  high  conftable  or  bailiflf,  and  formerly  there 
was  regularly  held  in  it  the  hundred  court  for  the  trial  of 
caafesi  though  now  fallen  into  difufe.     In  fome  of  the   ' 

^  Co.  Lite.  109*  t  14  Edw  I. 

C  Lift.  \  164.  k  cio(r.  274. 


in  Irdand.— Mr.  Hargravc  in  his  notes  to  Co.  Litt.  no.  proves, 
thst,  akhoogh  Weftminflcr  is  a  city,  and  has  fent  dtizens  to  par- 
EaacRt  fince  the  time  of  £d.  VI.  it  never  was  incorporated ;  and- 
dm  if  ■  ftnkwg  inftance  in  contradi^ion  to  the  learned  opmionf 
Aoe  referred  to,  vit .  that  the  king  could  not  grant  within  thne  of 
pfomj  to  aay  place  the  right  of  fending  ntembcrs  to  parUament 
*^ut  firft  creating  that  place  a  corporatioo* 

more 
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more  northern  counties  tbefe  hundreds  are  caDed  wapen- 
takes'  (22). 

The  fubdlviflon  of  hundreds  into  tithings  feems  to  be  moft 
peculiarly  the  invention  of  Alfred :  the  inftitution  of  hun- 
<ireds  tliemfelves  he  rather  introduced  than  invented.  For 
they  feem  to  have  obtained  in  Denmark  ^ :  and  we  find  that 
in  France  a  regulation  of  this  fort  was  made  above  two  hun* 
dred  years  before  \  fet  on  foot  by  Clotharius  and  Childebert^ 
with  a  view  of  obliging  each  diftri^i  to  anfwer  for  the  rob- 
beries committed  in  it's  own  divifion.  Thefe  divifions  were^ 
in  that  country,  as  well  military  as  civil :  and  each  contained 
a  hundred  freemen,  who  were  fubjedi  to  an  officer  called  the 
cenienarius ;  a  number  of  which  centenarii  were  themfelves 
C  1 1(J  jfubjeA  to  a  fuperior  officer  called  the  count  or  comes  ".  And 
indeed  fomething  like  this  inftitution  of  hundreds  may  be 
traced  back  as  far  as  the  antient  Germans,  from  whom  were 
derived  both  the  Franks  who  became  mafters  of  Gaul,  and 
the  Saxons  who  fettled  in  England  :  for  both  the  thing  and 
die  name,  as  a  territorial  aflemblage  of  pcrfons,  from  which 
afterwards  the  territory  itfelf  might  probably  receive  its  de- 
nomination, were  well  known  to  that  warlike  people.  "  Ccnte* 
•*  ni  epcftngulis  pagis  funty  idque  ipfum  inter  fuos  vocanturs  it 
**  quodpritm  numerusfuit^  jam  nomen  et  honor  eft  ".*' 

An  indefinite  number  of  thefe  hundreds  make  up  a  county 
or  (hire.  Shire  is  a  Saxon  word  fignifying  a  divifion  ;  but  a 
county,  comitatuSi  is  plainly  derived  from  eomes^  the  count 
of  the  Franks;  that  is,  the  earl,  or  alderman  (as  the  Saxons 
called  hinir)  of  the  (hire,  to  whom  the  government  of  it  was 

I  Seld.  in  Fortefc,  r.  24.  "  Montefq.  Sp,  L;  30.  17. 

n  Seld.  tit.  of  honour,  i*  5.  3.  ^  Tacit,  de  morik*  German.  6* 


(22)  Et  quod  ^ngU  vacant  iundredumf  comltatus  Torljhire^ 
cdnfhlre^  Notttnghamfbirt^  Ltcice/terfhire^  et  Northamptonftjire^  vacant 
wapentachium  {LL  £dw.  c.  33.).  And  it  proceeds  to  explain  why 
they  are  called  fo,  vi%^  bccaufe  the  people  at  a  public  meeting 
confirmed  their  union  with  the  governor  by  touching  his  weapoa 
OT  lance* 

9  intrufted. 
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intruded.  This  he  ufuallj  exercifed  by  his  deputy,  ftiii 
called  in  Latin  vici-conus^  and  in  Englifli,  the  (heriff,  (brieve^ 
or  (bire-recve,  fignifying  the  officer  of  the  (hire  ^  upon  whom 
by  procefs  of  time  the  civil  adminiftration  of  it  is  now  totally 
derolved.  In  fome-  counties  there  is  an  intermediate  divi- 
iioo^  between  the  (hire  and  the  hundreds,  as  lathes  in  Kent, 
and  rapes  in  SufTexj  each  of  them  containing  about  three  or 
four  hundreds  apiece.  Thefe  had  formerly  their  lathe-reevea 
aod  rape-rseves^  a£ting  in  fubordination  to  the  (hire-reeve. 
Where  a  county  is  divided  into  ttree  of  thefe  intermediate 
jttrifdi£iionS|  they  are  called  trithings  p,  which  were  an- 
ticntly  governed  by  a  trithing-reeve.  Thefe  trithings  ftill 
iibfifl;  in  the  large  county  of  York,  where  by  an  eafy  cor- 
ruption they  are  denominated  ridings  ;  the  north,  the  eaft, 
and  the  well-riding.  The  number  of  counties  in  England 
and  Wales  have  been  different  at  different  times  :  at  prefent 
they  are  forty  in  England,  and  twelve  in  Wales. 

Three  of  thefe  counties,  Chefter,  Durham,  and  Lancaf- 
tcr,  are  called  counties  palatine.    The  two  former  are  fuch 
by  prefcription,  or  immemorial  cuftom ;  or,  at  leaft  as  old 
a«  the  Norman  conquefti:  the  latter  was  created  by  king  [  117  ] 
Edward  III,  in  favour  of  Henry  Plantagenet,  firft  earl  and 
then  duke  of  Lancafter';  whofe  heirefs  being  married  to 
John  of  Gant  the  king's  fon,  the  franchife  was  greatly  en- 
larged and  confirmed  in  parliament  %  to  honour  John  of 
Gant  himfelf,  whom,  on  the  death  of  his  father-in-law^  the 
kbg  had  alfo  created  duke  of  Lancafter  ^     Counties  palatine  ^y'' 
wc  fo  called  a  palatso ;  becaufe  the  owners  thereof,  the  earl 
of  Che&er,  the  biihop  of  Durham,  and  the  duke  of  Lancaf- 
ter,  had  in  thofe  counties  jura  regalia^  as  fully  as  the  king 
hath  in  his  palace ;  regaUtn  potefiaUm  in  omnibus ^  as  Brac- 
tOQ  exprefles  it  "•   They  might  pardon  treafons,  murders,  and 

'  LL  Edw.  e,  34.  «  Cart,  36  Edw.  Ill,  n,  9. 

^  SeU.  tit.  hon.  %,  5.  8.  t  Pat.  51  Edtv.  Ill,  m,  33.   Plowi* 

'  Par.  25  Edw.  III.   j>.  !•  «•  i8.  215.     7  Rym.  138. 

^^'tiid.    S«adlbrd*f  ftn.   hilt.  ua.  0  /.  3.  r.  8.  §  4. 

felonies  \ 
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felonies;  they  appointed  all  judges  and  juftlces  of  thepeatcj 
all  writs  and  indidtments  tan  in  their  names»  as  iti  othet 
tounties  in  the  king's  ;  and  all  offences  were  faid  to  b^  dotit 
Bgainft  their  peace^  and  not,  as  in  other  places,  coftttu  pactfH 
iomini  regis  ^.  And  indeed  by  the  antient  law,  ih  all  pectiliat 
jurifdidions,  offences  were  faid  to  be  done  agaihft  his  peace 
in  whofe  court  they  were  tried  :  in  a  court-leet,  cmtrapactm 
iomini ;  in  the  court  of  a  corporation,  conim  patem  bdlllvotUittf 
in  the  (hcriff *s  court  or  tourn,  contra  pactm  vict-cttAiih «. 
Thefe  palatine  privileges  (fo,  fimilar  to  the  regal  independent 
jurifdi£tions  ufurped  by  the  great  barons  on  the  continent^ 
during  the  weak  and  infant  (late  of  th^  firit  feodal  kingdoms 
in  Europe  r)  were  in  all  probability  Originally  granted  to  tfcc 
counties  of  Chefter  and  Durham,  becaufe  they  bordered  upon 
inimical  countries)  Wales  and  Scotland :  in  order  that  the 
inhabitants,  having  juftice  adminiftered  at  hoYne,  might  n6t 
be  obliged  to  go  out  of  the  county,  and  leave  it  open  t6  this 
enemy's  incurfions ;  and  that  the  owners,  being  encouraged 
by  fo  large  an  authority,  might  be  the  more  watchful  in  it's 
defence.  And  upon  this  account  alfo  there  were  formerly  two 
F  li8  ]  other  counties  palatine,  Pembrokefhire  and  Hcxhamfliirc;  the 
latter  now  united  with  Northumberland  :  but  thefe  were  ab6- 
liflicd  by  parliament,  the  former  in  27  Hen.  VIII.  the  latter 
in  i4£liz.     And  in  27  Hen.  VIII,  likewife,  the  powers  be- 
fore mentioned  of  owners  of  counties  palatine  were  abridged; 
the  reafon  for  their  continuance  in  a  manner  ceaGng  ;  though 
(till  all  writs  are  witnefled  in  their  names,  and  all  forfeiturcif 
for  treafon  by  the  common  law  accrue  to  them  »• 

Of  thefe  three,  the  county  of  Durham  is  now  the  only 
one  remaining  in  the  hands  of  a  fubje£l.  For  the  eatldoifl 
of  Chefter,  as  Camden  teftifics,  was  united  to  the  crowH  by 
Henry  III,  and  has  ever  fince  given  title  to  the  king^s  eldeft 
fon.  And  the  county  palatine,  or  duchy,  of  Lancafter^  was 
the  property  of  Henry  Bolingbroke,  the  fon  of  John  of 

w  4.  Inft.  204.  r  Ro»)crtlon.  Ch.  V,  i.  6o« 

S  Scid.  in  Hpii.  mcgn,  s,  »•  s  4IA&.  205. 

n  Gani^ 
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Gantj  at  the  time  when  he  wrelled  the  crown  from  king 
Richard  11,  and  aiTumed  the  title  of  king  Henry  IV.  But  he 
was  too  prudent  to  fuflfer  this  to  be  united  to  the  crown ',  left 
if  he  loft  one,  he  (hould  lofe  the  other  alfo.  For,  as  Plow* 
den*  and  fir  Edward  Coke^  obferve,  ''  he  knew  he  had  the 
*'  dachy  of  Lancafter  by  fure  and  indefeaHble  title,  but  that 
^  his  title  to  the  crown  was  not  fo  aflured :  for  that  after 
^  the  deceafe  of  Richard  II  the  right  of  the  crown  was  in  the 
^  heir  of  Lionel  duke  of  Ciarence,y^^/t</  fon  of  Edward  III ; 
"  John  of  Gantj  father  to  this  Henry  IV,  being  but  the 
^fiurti  (on."  And  therefore  he  procured  an  a£l  of  parlia- 
ment, in  the  firft  year  of  his  reign,  ordaining  that  the  duchy 
of  Lancafter,  and  all  other  his  hereditary  eftates,  with  all  their 
lojakies  and  franchifes,  (hould  remain  to  him  and  his  heirs  for 
Cffr;  and  (hould  remain,  defcend,  be  adminiftered,  and  go- 
Tcmed,  in  like  manner  as  if  he  never  had  attained  the  regal 
dignity :  and  thus  they  defcended  to  his  fon  and  grandfon, 
Henry  V  and  Henry  VI;  many  new  territories  and  privileges 
being  annexed  to  the  duchy  by  the  former «.  Henry  VI  being 
attainted  in  i  Edw.  IV,  this  duchy  was  declared  in  parlia- 
ment to  have  become  forfeited  to  the  crown"*,  and  at  the 
iame  time  an  zSt  was  made  to  incorporate  the  duchy  of  Lan-  [up  3 
cafter,to  continue  the  county  palatine  (which  might  otherwife 
lave  determined  by  the  attainder^)  and  to  make  the  fame 
parcel  of  the  duchy :  and,  farther,  to  veft  the  whole  in  king 
Edward  IV  and  his  heirs,  ihigf  of  England ^  for  ever;  but 
aoder  a  feparate  guiding  and  governance  from  the  other  in- 
heritances of  the  crown.  And  in  i  Hen.  VII  another  zQt, 
was  made,  to  refume  fuch  part  of  the  duchy  lands  as  had 
lieen  difmembcred  from  it  in  the  reign  of  Edward  IV,  and 
to  veit  the  inheritance  of  the  whole  in  the  king  and  his  heirs 
brever,  as  amply  and  largely,  and  in  like  manner,  form,  and 
condition,  feparatc  from  the  crown  of  England  and  pofTefEon 
of  the  (ame,  as  the  three  Henries  and  Edward  IV,  or  any  of 
them,  bad  and  held  tlie  fame  \ 

•  »«S.  «  I  Ventr.  157. 

^  4  laft  105.  f  Some  have  ^ntertaired  an  opinion 

*  f»'i  %titm  F>  «i  JO.  3  H/».  r.     (Plowd.  aio,  1,  2.      Lamb,  jinbtkn^ 
••  1$.  133.  4  Intt.  ao6.)  that  by  this  aft  the 

^  I  Vcair.  jtm^  rifht  ot  the  duchy  vt(le4  voly  m  ihc  m- 
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The  ifle  of  Ely  is  not  a  county  palatine,  though  fometimes 
crroncoufly  called  fo,  but  only  a  royal  franchife:  the  biOiop 
having,  by  grant  of  king  Henry  the  firft.  Jura  regalia  within 
the  ifle  of  Ely ;  whereby  he  exercifes  a  jurifdidliou  over  all 
caufes,  as  well  criminal  as  civile. 

[  120  ]  There  are  alfo  counties  corporate :  which  are  certain  cities 
and  towns,  fome  with  more,  fome  with  lefs  territory  annexed 
to  them  \  to  which  out  of  fpecial  grace  and  favour  the  kings 
of  England  have  granted  the  privilege  to  be  counties  of  them- 
felves,  and  not  to  be  comprized  in  any  other  county;  but  to 
be  governed  by  their  own  flieriiFs  and  other  magiftratcs,  fo 
that  no  officers  of  the  county  at  large  have  any  power  to  in- 
termeddle therein.  Such  are  London,  York,  Briftol,  Nor- 
wich, Coventry,  and  many  others  (23 }•  And  thus  much  of 
the  countries  fubjedl  to  the  laws  of  England. , 

tural,  and  not  in  the  poriiical  perfon  of  duchy  of  Laccafter  wis  by  no  means 
king  Henry  VII,  as  formerly  in  that  of  thereby  made  a  feparate  inheritance  from 
Henry  IV  ;  and  was  dt  fcendible  to  his  the  reft  of  the  royal  patrimony )  fince  it 
natural  heirs,  independent  of  the  fuccef-  defcended  with  the  crown,  to  the  half- 
lion  to  the  crown.  And,  if  thi^  notion  blood  in  the  inftances  of  queen  Mary  and 
were  wril  founded,  it  might  have  be.  queen  Elizabeth :  which  it  could  not 
come  a  very  curious  queflion  at  the  time  have  done,  as  the  eftate  of  a  mere  duke 
of  the  revolution  in  i6S8>  in  whom  the  uf  Lane  after,  in  the  common  courle  of 
right  of  the  duchy  remained  after  king  legal  defcent.  The  better  opinion  diere- 
Jamei*s  abdication,  and  previous  to  the  fi^e  feems  to  be  that  of  tbofe  judges,  who 
attaincer  of  the  pretended  prince  of  hrld  (Plowd.  ail.)  that  notwithftaod. 
Walek.  But  it  is  obfervable,  that  in  the  ing  the  ftatute  of  Hen.  VII.  (which  was 
fame  a£l  the  duchy  of  Cornwall  is  alfo  only  an  z€t  of  refumption)  the  duchy 
veiled  in  king  Henry  VII  and  his  heirs;  dill  remained  as  eflablilhed  by  the  a£k  of 
which  could  never  be  intended  in  any  Edward  IV  ;  feparate  from  the  other 
event  to  be  feparated  from  the  inherit.  pufTeflions  of  the  crown  in  order  and 
ance  i>f  the  crown.  And  indeed  it  government,  but  united  in  point  of  in- 
feemt  to  have  been  under ftood  very  early  heritance. 
after  the  ftatute  of  Hecry  VII,  that  the        B  4  loft.  120* 


(23)  3  Geo.  I.  c.  5.  for  the  regulation  of  the  office  of  (heriffs, 
enumerates  twelve  cities,  and  five  towns,  which  are  counties  of 
themfclves,  and  which  have  confequcntly  their  own  fheriifs.  The 
cities  are,  London,  Chefter,  Briftol,  Coventry,  Canterbury, 
Exeter,  Gloucefter,  Litchfield,  Lincoln,  Norwich,  Worcefter, 
York.  The  towns  arc  Kingfton-upon-HuD,  Nottinghign,  New* 
cafUe-upon-Tynci  Pool,  Southampton. 
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nOOK      THE      FIRST. 

/ 

I  THE    RIGHTS    OF    PERSONS. 


CHAPTER      THE      FIRST. 
OP     THE      ABSOLUTE      RIGHTS      O? 

INDIVIDUALS. 


THE  obje£^s  of  the  laws  of  England  are  fo  verj 
numerous  and  extenfive,  that,  in  order  to  confider 
them  with  any  tolerable  eafe  and  perfpicuity,  it 
will  be  necefTary  to  didribute  them  methodically^ 
^^ndcr  proper  and  di(lin£b  heads;  avoiding  as  much  as  poIGble 
di^ons  too  large  and  comprehenfive  on  the  one  hand,  and 
^trifling  and  minute  on  the  other;  both  of  which  are 
^Vudly  produftive  of  confufion. 

L  2  NoW|^ 
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Nowy  as  municipal  law  is  a  rule  of  civil  condu6):t  coin« 
manding  what  is  right,  and  prohibiting  what  is  wrong ;  or 
as  Cicero  %  and  after  him  our  Bra£ton  ^^  have  expreflpd  itj 
fanEliojuJla^  jubens  honejla  et  prohibens  contraria  ;  it  followSy 
that  the  primary  and  principal  objefts  of  the  law  are  rights 
and  WRONGS.  In  the  profecution  therefore  of  thefe  com- 
mentariesy  I  (hall  follow  this  very  Cmple  and  obvious  divi- 
fion  ;  and  iball  in  the  firft  place  confider  the  rights  that  are 
commanded,  and  fecondly  the  wrongs  that  are  forbidden,  by 
the  laws  of  England. 

Rights  are  however  liable  to  another  fubdivifion :  being 
either,  firft,  thofe  which  concern  and  are  annexed  to  the 
perfons  of  men,  and  are  then  called  jura  perfonarum  or  the 
rights  of  perfons ;  or  they  are,  fecondly,  fuch  as  a  man  may 
acquire  over  external  objects,  or  things  unconnefted  with  his 
perfon,  which  are  filled  jura  rerum  or  the  rights  of  thittgSm 
Wrongs  alfo  are  dividUe  into,  firft,  private  wrongs^  which 
being  an  infringement  merely  of  particular  rights,  concern 
individuals  only,  and  are  called  civil  injuries;  and  fecondly, 
public  wrongs,  which,  being  a  breach  of  general  and  public 
rights,  afFc6t  the  whole  community,  and  are  called  crimes 
and  mifdemefuors. 

4 

The  objefts  of  the  laws  of  England  falling  into  this  four- 
fold divifion,  the  prefent  commentaries  will  therefore  conGft 
of  the  four  following  parts:  i.  The  rights  of  perfons  i  with 
the  means  whereby  fuch  rights  may  be  either  acquired  or 
loft.  2.  The  rights  of  things /  with  the  means  alfo  of  acquiring 
and  loGng  them.  3.  Private  wrongs,  or  civil  injuries;  with 
the  means  of  redrefling  them  by  law.  4.  Public  wrongs,  or 
crimes  and  mifdemefnors ;  with  the  means  of  prevention  and 
puniftmcnt  (i). 

»    XI  PhUiff*  12.  b  /.  X,  c*  3. 

•- '         — ■-  ■     I   > 

( I  )  The  diftindion  between  private  wrongs  and  public  wrw^ge  U 
more  intelligible,  and  more  accurately  limited  by  the  nature  of  the 
fubjecls,  than  llic  diftindtion  between  the  rights  of  things,  and  the 
rights  of  perfons  :  for  all  rights  whatever  muft  be  the  rights  cf 

certain 
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We  are  now,  firft,  to  confider  the  rights  of  ptrfifis ;  with 
die  means  of  acquiring  and  lofing  thbm* 

Now  the  rights  of  perfons  that  arc  commanded  to^e  ob-  [  123  ] 
{enred  by  the  municipal. law  are  of  two  forts :  firft,  fuch  as 
are  due  from  every  citizen,  which  are  ufually  called  civil 
iuties  i  and,  fecondly,  fuch  as  belong  to  him»  which  is  the 
more  popular  acceptation  of  rights  or  Jura.  Both  may  indeed 
be  comprized  in  this  latter  diviflon ;  for,  as  all  fecial  duties 
are  of  a  relative  nature,  at  the  fame  time  that  they  are  due 
fnm  one  man,  or  fet  of  men,  they  muft  alfo  be  due  to  an« 
odter.  But  I  apprehend  it  will  be  more  clear  and  eafy,  to 
confider  many  of  them  as  duties  required  from,  rather  than 
as  rights  belonging  to,  particular  perfons.  Thus,  for  in- 
ftance,  allegiance  is  ufually,  and  therefore  mod  eafily,  con- 
fidered  as  the  duty  of  the  people,  and  protection  as  the  duty 
of  the  nugiftrate ;  and  yet  they  are  reciprocally,  the  rights  as 


eotano  perfons  to  certain  things.     Every  right  is  annexed  to  a 
ccitBn  charader  or  relation,  which  each  individual  bears  in  fodet^'. 
Utt  n^Kts  of  kings,  lords,  judges,  hufbands,  fathers,  heirs,  pur* 
dniiers,  and  occupants  are  aJl  dependent  upon  the  refpe^ve  cha- 
laders  of  the  claimants.     Thefe  rights  might  again  be  divided 
into  rights  to  poifefs  certain  things,  and  the  rights  to  do  cfictain 
adions.     This  latter  dafs  of  rights  conftitute  powers  and  autho- 
rity.   But  the  diftinfUon  of  rights  of  ferforu  and  rights  of  things  in 
tbe  firft  two  volumes  of  the  Commentaries,  fcems  to  have  no  other 
^iibnice  than  the  antithefis  of  the  exprefiion,  and  that  too  rcfting 
*pon  a  folecilin ;  for  the  expriffion,  rights  of- things,  or  a  right 
•fa  hor(e,  is  contrary  to  the  idiom  of  the  Englifli  language :  we 
%9  ioTariably,  a  right  to  a  thing.     The  di{lin6lion  mtended  by 
tbc  kanied  Judge,  in  the  firft  two  volumes,  appear^>  in  a  great 
degree,  to  be  that  of  the  rights  of  perfons  in  publig  Rations,  and 
tbc  rights  of  perfpns  in  private  relations.     But  as  the  order  of 
kgal  fubjeds  is,  in  a  great  meafure,  arbitrary,  and  docs  not  admit 
w  that  mathematical  arrangement,  where  one  propofitjon  gene- 
^^^  another,  it  perhaps  woidd  be  difficult  to  difcovtr  any  mctligd 
®wt  btit&dory,  than  that  which  the  learned  Judge  has  purfucd, 
•wl  which  was  firft  fuggefted  by  lord  C.  J.  Haljr,     Sec  If  ait's 
«jj^f  ^iig  £avh 

L  3  well 
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well  as  duties  of  each  other.     Allegiance  is  the  right  of  the 
magiftratCi  and  protedlion  the  right  of  the  people. 

Persons  alfo  are  divided  by  the  law  into  either  natural 

perfonS)  or  artificial.    Natural  perfons  are  fuch  as  the  God 

\    of  nature  formed  us ;  artificial  are  fuch  as  are  created  and 

^^  I    devifed  by  human  laws  for  the  porpofes  of  fociety  and  go- 

'    vernmenty  which  are  called  corporations  or  bodies  politic. 

The  rights  of  perfons  conGdered  in  their  natural  capacities 
are  alfo  of  two  forts,  abfolute,  and  relative.  Abfolute^  which 
•re  fuch  as  appertain  and  belong  to  particular  men,  merely 
as  individuals  or  fingle  perfons :  relative^  which  are  incident 
to  them  as  members  of  fociety,  and  (landing  in  various  rela« 
tions  to  each  other.  The  firft,  that  is,  abfolute  rights^  will 
be  the  fubje^  of  the  prefent  chapter. 

Bt  the  abfolute  rights  of  individuals  we  mean  thofe  which 
are  fo  in  their  primary  and  (tri£i;eft  fenfe ;  fuch  as  would 
belong  to  their  perfons  merely  in  a  (late  of  nature,  and  which 
every  man  is  entitled  to  enjoy,  whether  out  of  fociety  or  in  it» 
But  with  regard  to  the  abfolute  duties,  which  n:ian  is  bound 
[  124  ]  to  perform  confidered  as  a  mere  individual,  it  is  not  to  be 
expe£ted  that  any  human  municipal  law  (hould  at  all  explain 
or  enforce  them.  For  the  end  and  intent  of  fuch  laws  being 
only  to  regulate  the  behaviour  of  mankind,  as  they  are  mem- 
bers of  fociety,  and  (land  in  various  relations  to  each  other, 
they  have  confequeptly  no  concern  with  any  other  but 
focial  or  relative  duties.  Let  a  man  therefore  be  ever  fo 
abandoned  in  his  principles,  or  vicious  in  his  pra£lice,  pn>f 
Tided  he  keeps  his  wickednefs  to  himfelf,  and  does  not  offend 
againd  the  rules  of  public  decency,  he  is  out  of  the  reach  of 
human  laws.  But  if  he  makes  his  vices  public,  though  they 
be  fuch  as  fcem  principally  to  affefl  himfelf,  (as  drunkcnnefs, 
or  the  like,)' they  tlien  become,  by  the  bad  example  they  fct, 
of  pernicious  effefis  to  fociety ;  and  therefore  it  is  then  the 
bufinefs  of  human  laws  to  correal  them.  Here  the  circuoi- 
dance  of  publication  is  what  alters  the  qature  of  the  cafe. 

7  PMi 
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Public  fobricty  is  a  relative  duty^  and  therefore  enjoined  by 
our  laws ;  private  fobriety  is  an  abfolute  duty,  which,  whe- 
ther it  be  performed  or  not,  human  tribunals  can  never 
know ;  and  therefore  they  can  never  enforce  it  by  any  civil 
faaAion  (2).  But  with  refpedl  to  rights,  the  cafe  is  differ- 
ent. Human  laws  define  and  enforce  as  well  thofc  rights 
which  belong  to  a  man  conHdered  as  an  individual,  as  thofe 
which  belong  to  him  conCdered  as  related  to  others. 

For  the  principal  aim  of  fociety  is  to  protc£^  individuals  m 
tlic  enjoyment  of  thofe  abfolute  rights,  which  v/ere  veiled  in 
them  by  the  immutable  laws  of  nature ;   but  which  could 
not  be  preferved  in  peace  without  that  mutual  aflillance  and 
XDtercourfe,  which  is  gained  by  tlie  inditutlon  of  friendly  anil 
focial  communities.    Hence  it  follows,  that  the  (irft  and  pri« 
mary  end  of  human  laws  is  to  maintain  and  regulate  thefe 
chfolute  rights  of  individuals.     Such  rights  as  are  focial  and 
relative  refuit  from,  and  are  poilerior  to,  the  formation  of 
dates  and  focieties :  fo  that  to  maintain  and  regulate  thefe,  is 
clearly  a  fubfequent  confideration.     And  therefore  the  prin- 
cipal view  of  human  law  is,  or  ought  always  to  be,  to  ex- 
plain, prote£l,  and  enforce  fuch  rights  as  are  abfolute,  which 
in  themfelves  are  few  and  fimple;  and  then  fuch  rights  as  [  125  ] 
are  relative,  which,  arifmg  from  a  variety  of  connexions,  will 
befarmore  numerous  and  more  complicated.  Thefe  will  take 
up  a  greater  fpace  in  any  code  of  laws,  and  hence  may  ap- 
pear to  be  more  attended  to,  though  in  reality  they  are  not, 
than  the  rights  of  the  former  kind.   Let  us  therefore  proceed 

(2)  This  diftindlion  fcems  to  convey  a  dodlrine  that  can  hardly 
hear  examination,  or  be  reconciled  with  found  law  and  morality. 
The  circumilance  of  publication  as  evidence  of  (hamelels  profligacy 
*Dd  hardened  depravity,  may  alter  the  nature  of  the  punifliment, 
httt  cannot  alter  the  intriiific  criminality  of  the  vicious  adl.  What. 
**«'  is  pernicious  to  fociety  as  an  example,  mult  neceflarily  be 
^^cious  and  defbnidlive  in  itfelf.  What  is  ruinous  and  criminal  to 
'^t  and  follow,  muft  alfo  be  ruinous  and  criminal  to  commence, 
nuioati  laws  prohibit  every  where  the  guilty  a6iion,  but  puniih- 
'^t  can  only  be  the  confequencc  of  detection. 

L  4  to 
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to  examine  how  far  all  laws  ought,  and  how  far  the  laws  of 
England  zGtuMj  do,  take  notice  of  thefe  abfolute  rights^  and 
provide  for  their  lafting  fecurity. 

The  abfolute  rights  of  man,  confidered  as  a  free  agent, 
endowed  with  difcernment  to  know  good  from  e?il|  and  with 
power  of  choofing  thofe  raeafures  which  ap^ar  to  him  to  be 
moil  dcfirable,  are  ufually  fummed  up  in  one  general  appel- 
lation^ and  denominated  the  natural  liberty  of  mankind. 
This  natural  liberty  conGfts  properly  in  a  power  of  a£ling  as 
"one  thinks  fit,  without  any  reftraint  or  controli  unlefs  by 
the  law  of  nature ;  being  a  right  inhcrient  iii  us  by  birth, 
and  one  of  the  gifts  of  God  to  man  at  his  creation,  when  he 
endued  him  with  the  faculty  of  free-will.  But  every  man, 
when  he  enters  into  fociety,  gives  up  a  part  of  his  natural 
liberty,  as  the  price  of  fo  valuable  a  purchafe  ;  and,  in  con- 
fideration  of  receiving  the  advantages  of  mutual  commerce, 
obliges  himfelf  to  conform  to  thofe  laws,  which  the  commu* 
nity  has  thought  proper  to  edablifh.  And  this  fpecies  of 
legal  obedience  and  conformity  is  infinitely  more  defirable 
than  that  wild  and  favage  liberty  which  is  facrificed  to  obtain 
it.  For  no  man,  that  confiders  a  moment,  would  wi(h  to  re- 
tain the  abfolute  and  uncontrolled  power  of  doing  whatever 
he  pleafes :  the  confcquence  of  which  is,  that  every  other 
man  would  alfo  have  the  fame  power ;  and  then  there  would 
be  no  fecurity  to  individuals  in  any  of  the  enjoyments  of  life. 
Political  therefore,  or  civil  liberty,  which  is  that  of  a  member 
of  fociety,  is  no  other  than  natural  liberty  fo  far  reftrained 
by  human  laws  (and  no  farther)  as  is  necefiary  and. expedient 
for  the  general  advantage  of  the  public  ^.  Hence  we  may 
coIle£t  that  the  law,  which  reftrains  a  man  from  doing  mif- 
[  726  ]  chief  to  his  fellow-citizens,  though  it  diminiflies  the  natural, 
increafes  the  civil  liberty  of  mankind ;  but  that  every  wanton 
and  caufelefs  reftraint  of  the  will  of  the  fubjecl,  whether 
praAifed  by  a  monarch,  a  nobility,  or  a  popular  aflembly,  is 
a  degree  of  tyranny :  nay,  that  even  laws  themfelves,  whe- 

c  Tacultas  e^ut^ ptidfuiquifKire  ti^,  mfi  fuid jure  fr^Hbrtur^  hfi,  !•  3.  r* 

ther 


Ch.  I.  ^Persons.  1126 

ther  made  with  or  without  our  confent,  if  they  regulate  and 
conftrain  our  condu£l  in  matters  of  mere  indifference,  with- 
out  any  good  end  in  view,  are  regulations  de(lni£tiTe  of  li- 
berty: whereas,  if  any  public  advantage  can  arife  from  ob- 
ferving  fuch  preceptSj  the  control  of  our  private  inclinations, 
in  one  or  two  particular  points,  will  conduce  to  preferve  our 
general  freedom  in  others  of  more  importance ;  by  fupport- 
'mg  that  ftate  of  fociety,  which  alone  can  fecure  our  inde- 
pendence.    Thus  t)ie  ftatute  of  king  Edward  IV  ^^  whicb 
fiDrbttd  the  fine  gentlemen  of  thofc  times  (under  the  degree 
of  lord)  to  wear  pikes  upon  their  (hoes  or  boots  of  more  than 
two  inches  in  length,  was  a  law  that  favoured  of  oppreQion; 
becaufe,  however  ridiculous  the  faOiion  then  in  ufe  might 
Sj^ear,  the  reftraining  it  by  pecuniary  penalties  could  ferve 
DO  parpofe  of  common  utility.     But  the  ftatute  of  king 
Charles  II  *,  which  prefcribes  a  thing  feemingly  as  indif- 
fierenty  (a  drefs  for  the  dead,  yrho  are  all  ordered  to  be 
boned  in  woollen,)  is  a  law  confiftent  with  public  liberty; 
for  it  encourages  the  ftaple  trade,  on  which  in  great  meafure 
depends  the  univerfal  good  of  the  nation.    So  that  laws, 
when  prudently  framed,  are  by  no  means  fubveriive  but 
radier  introduAive  of  liberty ;  for  (as  Mr.  Locke  has  ttell 
oWerved*^)  where  there  is  no  law  there  is  no  freedom.    Bui 
then,  on  the  other  hand,  that  conftitution  or  frame  of  go- 
.  vemment,  that  fyftem  of  laws,  is  alone  cnlculated  to  main- 
tain civil  liberty,  which  leaves  the  fubjeft  entire  mailer  of 
lis  own  condu£i,  except  in  thofe  points  whercia  the  public 
good  requires  fome  direction  or  reftrnint  (3}* 

*  3  Edv.  IV.  9»  5.  f  on  Gov.  p.  i.  §  57. 

*  30  Car.  JL  ft*  I.  c.  3* 


(3)  This  fedUon  is  one  of  the  very  few  intelligible  dcfcriptioni 

rfftcity,  yrhich  have  hitherto  "been  communicated  to  the  world. 

Though  declamation  and  eloquence  in  all  ages  have  exhaufted  their 

ibiti  upon  this  favourite  theme,  yet  rcafon  has  made  fo  little  pro- 

fftb  in  afccrtaining  the  nature  and  boundaries  of  h'bcrty,  thjit 

tliere  are  very  few  authors  indeed,  either  of  this  or  of  any  other 

country,  whigh  can  fumifh  the  fludious  and  ferjous  reader  with 

a  dear 
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The  idea  and  praflice  of  this  political  or  civil  liberty  flou- 

rifli  in  their  higheft  vigour  in  thefe  kingdoms,  where  it  falls 

E  127  ]  little  fliort  of  perfeftion,  and  can  only  be  Idil  or  deftroyed  by 


a  clear  and  confident  account  of  this  idol  of  mankind.  Thoufands 
worfhip  it,  and  are  even  ready  to  offer  their  blood  as  a  facrlfice  to 
it,  under  the  form  of  a  tree,  a  cap,  or  a  cockado.  Thefc  fooHfh 
fymbols,  with  various  watchwords  of  fcdition  equally  unmeaning, 
littay  en  flame  the  paflion$  ot  the  Vulgar  for  a  time,  when  pradlifed 
upon  by  all  the  artiHccs  of  defigning  and  wicked  men,  and  may 
fupprefs  the  voice  of  rc^on'  and  fohricty,  but  the  confequciioe^  are 
too  terrible  to  lail  long.  Anarchy  muft  reform  itfelf,  or  in  a 
country  where  every  crime  is  committed,  and  where  neither  lifi;, 
perfon,  nor  property  is  fecure,  in  fuch  a  war  of  all  againft  all,  each 
for  his  own  fake  will  foon  demand  a  truce,  and  offer  articles  of 
capitulation. 

This  fubjeft  deferves  r  difcuHion  much  more  txtcnfivc  than  the 
limits  of  ?-  note  will  admit,  in  which  it  would  not  he  difftcult  to 
prove  that  Englifhmen  at  prefent  poflcfs  every  fpecies  of  liberty  m 
a  higher  degree  than  ever  was  enjoyed  in  any  other  country,  and 
even  in  a  degree  unknown  to  their  anceftors.  But  I  (hall  here 
briefly  fubjoin  the  different  notions  conveyed  by  the  word  iibertf^ 
which  even  by  the  moll  eminent  writers  and  orators  are  generally 
confounded  together. 

The  Itbertas  quldlibet  facientft^  or  the  liberty  of  doing  every  thing 
which  a  man's  paflions  urge  him  to  attempt,  or  his  llrength  enables 
him  to  effect,  is  favage  ferocity  ;  it  is  the  liberty  of  a  tyger  and 
not  the  liberty  of  a  man. 

"  Moral  or  natural  liberty  (in  the  words  of  Burlamaqiii,  ch.^. 
<*  f.  15.)  is  the  right  which  nature  gives  to  all  mankind  of  diC 
••  pofing  of  their  perfons  and  property  after  the  manner  they  judge 
«*  moil  confonant  to  their  happinefs,  on  condition  of  their  acting 
*•  within  the  limits  of  the  law  of  nature,  and  that  they  do  not  any 
•*  way  abufe  it  to  the  prejudice  of  any  other  men." 

This  is  frequently  confounded,  and  even  by  the  learned  Judge 
in  this  very  fedlion,  with  favage  liberty. 

Civil  liberty  is  well  defined  by  our  author  to  be  "  that  of  a  mem- 
•'  ber  of  fociety,  and  is  no  other  than  natural  liberty  fo  far  reftrained 
**  by  human  laws  (and  no  farther)  as  is  neccffary  and  expedient 
**  for  the  general  advantage  of  the  public.*' 

Mr— 
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the  folly  or  demerits  of  it's  owner :  the  legiflature,  and  of 
courfe  the  laws  of  England,  being  peculiarly  adapted  to  the 
prefervation  of  this  ineftimabie  blefling  even  in  the  meaneft 


Mr.  Paley  begins  his  excellent  chapter  upon  civil  liberty  with 
the  following  definition :  *^  Civil  liberty  is  the  not  being  reilrained 
M  by  any  law,  but  what  conduces  ju  a  greater  degree  to  the  public 
"  welfare."     B.  vi.  c.  5. 

The  archbifhop  of  York  has  defined  "  civil  or  legal  liberty  to 
**  be  that  which  confifts  in  a  freedom  from  all  re{lx;^ints  except 
**  fuch  as  eftablilhed  law  impofcs  for  the  good  of  the  community, 
*•  to  which  the  partial  good  of  each  individual  is  obliged  to  give 
"  place." — (A  fermon  preached  Feb.  21,  1777,  p.  19.) 

An  thefe  three  definitions  of  dvil  liberty  are  clear,  diflindl,  and 
rational,  and  it  is  probable  they  were  intended  to  convey  exactly 
the  bmc  ideas ;  but  I  am  inclined  to  think  that  the  definition 
gifoi  by  the  learned  Judge  is  the  mofl  perfedl,  as  there  are  many 
itftiaints  by  natural  law,  which,  though  the  eilablifhed  law  does 
not  enforce,  yet  it  does  not  vacate  and  remove. 

In  the  definition  of  civil  liberty  it  ought  to  be  underflood,  or 
rather  cxpreffed,  that  the  rellraints  introduced  by  the  law  fhould 
I   be  equal  to  all,  or  as  much  fo  as  the  nature  of  things  will  admit. 
Political  liberty  may  be  defined  to  be  tbe  fecurity  with  which, 
from  the  conftitution,  form,  and  nature  of  the  eftabh'fhcd  govern- 
ment, the  fubjedls  enjoy  civil  liberty.     No  ideas  or  definitions  are 
more  diftinguifhable  than  thofe  of  civil  and  political  liberty  ;  yet 
they  are  generally  confounded ;  and  the  latter  cannot  yet  claim 
an  appropriate  name. — ^The  learned  Judge  ufes  political  and  civil 
Kberty  indifcriminately ;  but  it  would  perhaps  be  convenient  uni- 
formly to  ufe  thofe  terms  in  the  refpctlive  fcnfes  here  fuggefled, 
or  to  have  fome  fixed  fpecific  denominations  of  ideas,  which  in 
their  nature  are  fo  widely  different. — The  la  (I  fpecies  of  liberty  has 
pPohahly  more  than  the  reft  engaged  the  attention  of  mankind} 
and  particularly  the  people  of  lOngland.     Civil  liberty,  which  is 
nothing  more  than  the  impartial  adminiikration  of  equal  and  txpe- 
dientlaws,  they  have  long  enjoyed  nearly  to  as  great  an  extent 
*  can  be  expelled  under  any  human  eltablifhment. 

But  fome  who  are  zealous  to  peqietuate  thefe  inellimablc  blelfings 
of  civil  liberty,  fancy  that  our  political  liberty  may  be  augmented 
W  icforxns,  or  what  they  deem  improvements  in  the  conlUtution 

of 
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fubjcft.  Very  different  from  the  modem  conftitiztions  of  other 
ftateS)  on  the  continent  of  Earope,  and  from  the  genius  of 
Ae  imperial  law ;  which  in  general  sure  calculated  to  veil  an 


of  the  gOTemment.  Men  of  fuch  opinions  and  difpontioas  there 
will  be,,  and  perhaps  it  is  to  be  wifhed  that  there  fhould  be^  in  all 
times.  But  before  any  fcrious  experiment  is  made»  we  ought  to 
be  convinced  by  Httle  lefs  than  mathematical  demonflration,  that 
we  (ball  not  facrifice  fubflance  to  form,  the  end  to  the  means,  or 
exchange  prcfent  poflcifion  for  future  profpeds.  It  is  true,  that 
cml  liberty  tfiay  exift  in  perfedion  under  an  abfblute  monarchy 
according  to  the  well-known  vcrfe : 

FaUtiur  egregio  qmfquufuh  princife  credit 
Seroittum^     Nunquam  liUrtai  graiior  e?stai 
^uamfub  rege pio*  ChKVB. 

But  what  fecurity  can  the  fubjcdls  have  for  the  Ti'rtues  of  hit  iiKN" 
ccffor  ?  Civil  liberty,  can  only  be  fecure  where  the  king  haa  «Q 
power  to  do  wrong,  yet  all  the  prerogative&  to  do  good.  Under 
fuch  a  king,  with  two  houfes  of  parliament,  the  people  of  EngkiKl 
have  a  firm  reliance  that  they  will  retain  and  tranAnit  the  bk^biga 
c»f  civil  and  political  liberty  to  ti.e  laleil  poflerity. 

There  is  another  common  notion  of  liberty,  which  is  aothing 

■  more  than  a  freedom  from  confinement.     This  is  a  part  of  cv^ 

liberty,  but  it  being  the  mod  important  part,  as  a  marv  in  ^  gae^ 

can  have  the  ezercife  and  enjoyment  of  few  rights,  it  is  xaX  E^o^ngt 

called  liberty. 

But  where  imprifonment  is  neceflary  for  the  ends  of  public 
jufUce,  or  the  fafety  of  the  community,  it  is  perfeAIy  confident 
with  civH  liberty.  For  Mr.  Pale)-  has  well  obferved  that,  •*  it  is 
^'  not  the  rigour,  but  the  inexpediency  of  laws  and  adls  of  autho- 
••  rity,  which  makes  them  tyrannicaL"  (B.  vL  c.5.} 

This  is  agreeable  to  that  notion  of  civil  liberty  entertained  by 
Tacitus,  one  who  was  well  acquainted  with  the  principles  of  hu- 
man nature  and  human  governments,  when  he  fays,  Gotboa^i  reg-^ 
mantur  faulo  jam  adduQliu^  quam  aettr^  Germauontm.get!ttest  wmdum 
tamenfupra  tihertatem.     De  Mor.  Ger.  c.  4.3. 

It  ij»  very  fiirpriiing  that  the  learned  Commentator  Should  cite 
with  approbation  (p.  6.  and  laj;^)  and  that  Montefquieu  fhould 
adopt  (b.  xi.  c.  13.)  that  abfurd  definition  of  h'berty  given  iu  Juf- 
tinian's  Xnllitutcs :  Facvitat  ^«/,  quod  cuique  facere  ti^^  g^  qMi4 
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arbitrary  and  defpodc  power,  of  cootroliing  the  a£tions  of  the 
fubjedl,  in  the  prince,  or  in  a  few  grandees.  And  this  fpirit 
of  liberty  is  fo  deeply  implanted  in  our  conflitution,  and 
rooted  even  in  our  very  foil,  that  a  flave  or  a  negro,  the  mo- 
meat  he  lands  in  England,  falls  under  the  protc£lion  of  the 


w,  mil  jure  frohibetur.  In  every  country,  and  under  all  circum- 
ftances,  the  futje^s  poffefs  the  liberty  defcnbed  by  this  definition- 
When  an  innocent  negro  is  feized  and  chained,  or  is  driven  to  his 
dafly  toil  by  a  merctlefs  mafter,  he  ftill  retains  this  fpedes  of  liberty, 
or  tkot  little  power  of  action,  of  which  force  and  barbarous  laws 
bare  not  bereft  him.  But  we  muft  not  have  recourfe  to  a  fyftem 
of  laws,  in  which  it  is  a  fundamental  principle,  quod  princtpl  placmt^ 
/ifft  hahel  miigorem^  for  corre£^  notions  of  liberty. 

So  bx  the  Editor  thought  it  proper  to  fugjcit  to  the  {Indent 

tbe  different  Agniiications  of  the  word  Uberly  ;  a  word  which  it  is 

of  the  utmofl  importance  to  mankind  that  they  fhould  clearly 

comprehend :  for  though  a  genuine  fpirit  of  liberty  is  the  nobleft 

principle  that  can  animate  the  heart  of  man,  yet  liberty,  in  aQ 

times,  has  been  the  clamour  of  men  of  profligate  lives  and  defpe* 

nte  fortunes :    Falso  Rbcrtatts  vocabulum  obUndl  ab  ihf    qui  pri" 

.   «tf«  degenerci^  In  publicum  exhlqfif   mhiljpeif  ntft  per  MfcorSas  ha^ 

bmi\  (Tac  II  Ana,   c.  17^) — ^The  firft'  fentence  of  Hooker's 

Hcdefiaftical  Polity  contains  no  lefs  truth  and  eloquence :  "  He 

''  that  goeth  about  to  perfuade  a  multitude,  that  they  are  not  fo 

'^  well  governed  as  they  ought  to  be,  (hall  never  vr^iX  attentive 

**  sod  fiivoural^e  hearers." 

This  fubjedl  m^ht  be  elucidated  by  various  inflances,  particularly 
&om  the  laws  and  conflitution  of  this  country;  and  the  Editor  can- 
sot  bat  cfaeri/h  even  a  confident  hope,  that  they  who  acquire  the 
moft  intimate  acquaintance  wIili  thcfe  laws  and  that  conftitutiuii, 
wiD  always  be  the  in  oft  convinced^  that  to  be  free,  is  to  live  in  a 
country  vdiere  the  laws  are  jufl,  expedient,  and  impartially  ad- 
niniftered,  and  where  the  fubjecls  have  perfe6l  fecurity  that  they 
will  ever  continue  fo  ;  and,  allowing  for  fome  flight  and  perhaps 
inevitable  imperfections,  that  to  be  free,  is  to  be  bom  and  to 
h've  under  the  EngliOi  conftitution.     Hone  rettnete^  qti^fif  ^ritei, 
quam  vobit  ianquam    b^riJiiaiem,  majores  vefiri  reRquenmt,     CIc. 
4PhiL 

9  h^ffs. 
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laws,  and  fo  far  becomes  a  freeman  i ;  though  the  mailer's 
right  to  his  fervice  may  pqfftblj  ftill  continue  (4)« 

The  abfolutc  rights  of  every  Englifliman^  (which,  taken 
in  a  political  and  extenfive  fenfe,  are  ufually  called  their  liber- 
ties,) as  they  are  founded  on  nature  and  reafon,  fo  they  are 
coeval  with  our  form  of  government ;  though  fubjeci  at  times 
to  fiu£luate  and  change:  their  eftablifliment  (excellent  as  it 
is)  being  (till  human.  At  fome  times  we  have  feen  them  de- 
prefled  by  overbeailhg  and  tyrannical  princes ;  at  others  fo 
luxuriant  as  even  to  tend  to  anarchy,  a  worfe  ftate  than  ty- 
ranny itfelf,  as  any  government  is  better  than  none  at  all  (5). 
But  the  vigour  of  our  free  conftitution  has  always  delivered 
the  nation  from  thefe  embarrafTments :  and,  as  foon  as  the 
convulfions  coufequent  on  the  druggie  have  been  over,  the 
balance  of  our  rights  and  liberties  has  fettled  to  it's  proper 
level ;  and  their  fundamental  articles  have  been  from  time  to 
time  aflerted  in  parliament^  as  often  as  they  were  thought  to 
be  in  danger. 

e  Salk.  666.     See  ch.  14* 


(4)  It  fs  not  to  the  foil  or  to  the  air  of  England  that  negroes  are 
indebted  for  their  liberty,  but  to  the  efficacy  of  the  writ  of  bo" 
leas  corpus^  which  can  only  be  executed  by  the  fheriffin  an  Englifh 
county.— I  do  not  fee  how  the  mailer's  right  to  the  fervice  can 
.poifibly  continue  ;  it  can  only  arife  from  a  contrafl,  which  the  negjo 
in  a  ilate  of  flavery  is  incapable  of  entering  into  with  his  mafter* 
See  page  425^. 

(5)  Lord  Camden  concluded  his  judgment  in  the  cafe  of  general 
warrants  in  the  fame  words :  **  One  word  more  for  ourfjelves ;  we 
"  arc  no  advocates  for  libels ;  all  governments  mull  fet  their  faces 
**  againilthem,  and  whenever  they  come  before  us  and  a  jury,  we 
*^  (hall  fet  our  faces  againil  them ;  and  if  juries  do  not  prevent  themt 
**  they  may  prove  fatal  to  h*berty,  deftroy  government,  and  intro- 
*^  duce  anarchy  ;  but  tyranny  is  better  than  anarchy,  andthe  worfl 
**  government  better  than  none  at  alL'*     2  Wtlf.  zgz. 

FlRST^ 


Ch,  I.  0/  Persons,  127 

First,  by  the  great  charter  of  liberties,  which  was  obtain* 
ed,  fword  in  hand,  from  king  John,  and  afterwards,   with 
foDie  alterations,  confirmed  in  parliament  by  king  Henry  the 
thirds  his  fon.     Which  charter   contained  -very  few  new 
grants;  but,  as  fir  Edward  Coke^  obferves.  was  for  the  moft 
part  declaratory  of  the  principar grounds  of  the  fundamental  [  1^8  3 
laws  of  England  ( 6),   Afterwards  by  the  (tatute  called  confirm 
wutio  cartarum  ^,  whereby  the  great  charter  is  directed  to  be 
allowed  as  the  common  law;  all  judgments  contrary  to  it  are 
declared  void ;  copies  of  it  are  ordered  to  be  fent  to  all  cathe- 
dral churches,  and  read  twice  a  year  to  the  people ;  and  fen- 
tence  of  excommunication  is  dire£bed  to  be  as  condantly  de- 
nounced againft  all  thofe  that  by  word,  deed,  or  counfcl,  aA 
contrary  thereto,  or  in  any  degree  infringe  it.     Next,  by  a 
mnltitude  of  fubfequent  corroborating  (latutes,  (fir  Edward 
Coke,  I  think,  reckons  thirty- two*',)  from  the  iirft  Edward 
to  Henry  the  fourth.     Then,  after  ?.  long  interval,  by  thepe^ 
titkn  0/ right ;  which  was  a  parliamentary  declaration  of  the  ' 

liberties  of  the  people,  afTented  to  by  king  Charles  the  firft  m 
the  beginning  of  his  reign.  Which  was  clofely  followed  by 
Ac  ftiU  more  ample  conceflions  made  by  that  unhappy  prince 
to  his  parliament,  btfore  the  fatal  rupture  between  them; 
and  by  the  many  falutary  laws,  particularly  the  habeas  corpus 
aft,  pafled  under  Charles  the  fecond.  To  thefe  fucceeded  tie 
Ul  frights  J  or  declaration  delivered  by  the  lords  and  com* 
mons  to  the  prince  and  princefs  of  Orange  13  February  1688 ; 
and  afterwards  enabled  in  parliament,  when  they  became  king 
and  queen  :  which  declaration  concludes  in  thefe  remarkable 
^wds;  «  and  they  do  claim,  demand,  and  infill  upon,  all 
"  and  fingular  the  premifes,  as  their  undoubted  rights  and 
"  Hbcnics."  And  the  a£l  of  parliament  itfclf  *  recognizes 
"  all  and  fingular  the  rights  and  liberties  afl'crtcd  and  claim- 

b  a  Inft.  proem.  ^  ?.  Inft.  protm. 

*  Z5  Edw.  1.  *  ;  W.e.M.  IK  2.  c.  3. 


(6)  Stc  a  fuller  account  of  Magna  Cbarla,  *;.  vol.  p.  424. 

«  ed 
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**  ed  in  the  faid  dedaration  to  be  the  true,  intient,  and  in* 
**  diibitable  rights  of  the  people  of  this  kingdom/'  Laftly, 
-  thefe  liberties  were  again  afTcrted  at  the  conunencement  of 
the  prcfent  century,  in  the  adf  of  fettkment  "*,  whereby  the 
crown  was  limited  to  his  prefent  majefty's  illuftrious  houfe  i 
and  fome  new  provifions  were  added,  at  the  fame  fortunate 
aera,  for  better  fecuring  our  religion,  lAws^  and  liberties  > 
iphich  the  ftatute  declares^to  be  <*  the  birthright  of  the  peo« 
*^  pie  of  England/'  according  to  the  antient  dodfarine  of  the 
common  law  «• 

[  129  ]  Thus  much  for  the  declaration  of  our  rights  and  liber-^ 
lies.  The  rights  themfelves,  thus  defined  by  thefe  feveral 
ftatutes>  confift  in  a  number  of  private  immunities  \  which 
will  appear,  from  what  has  been  premifed,  to  be  indeed  no 
lytlier,  than  either  that  refiduum  of  natural  liberty,  which  is 
not  required  by  the  laws  of  fociety  to  be  facrificed  to  public 
convenience  ;  or  elfe  thofe  civil  privileges,  which  fociety  hath 
engaged  to  provide,  in  lieu  of  the  natural  liberties  fo  giren 
up  by  individuals.  Thefe  therefore  were  formerly,  either  by 
inheritance  or  purchafe,  the  rights  of  all  mankind ;  but»  in> 
(soft  other  countries  of  the  world  being  now  more  or  le&  de- 
bafed  and  de droved,  they  at  prefent  may  be  faid  to  remain, 
in  a  peculiar  and  emphatical  manner,  the  rights  of  the  people 
of  England.  And  thefe  may  be  reduced  to  three  principal 
or  primary  articles  ;  the  right  of  perfonal  fecurity,  the  right 
of  perfonal  liberty,  and  the  right  of  private  property:  be«> 
caufe,  as  there  is  no  other  known  method  of  compulfion,  or 
of  abridging  man's  natural  free  will,  but  by  an  infringement 
or  diminution  of  one  or  other  of  thefe  important  rights,  the 
prefcrvation  of  thefe,  inviolate,  may  juftly  be  faid  to  include 
the  prefervatlon  of  our  civil  immunities  in  their  largeft  and 
moll  extenfive  fenfe. 

I.  The  >right  of  perfonal  fecurity  conGfts  in  a  perfon*s 
legal  and  uninterrupted  enjoyment  of  his  life,  hislimbsj  his 
body,  his  health,  and  his  reputation. 

«  i»^  13  W.  III.  c  2.  nPlowd.55« 

i.Lus 
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• 

U  Life  is  the  immediate  gift  of  God,  a  right  inherent  by 
liature  in  every  individual ;  and  it  begins  in  contemplation  of 
law  as  foon  as  an  infant  is  able  to  (lir  in  the  mother's  womb. 
For  if  a  woman  is  quick  with  child,  and,  by  a  potion  or  other- 
wife,  killeth  it  in  her  womb ;  or  if  any  one  beat  her,  where- 
by the  child  dicth  in  her  body,  and  (he  is  delivered  of  a  dead 
child;  this,  though  not  murder  (7),  was  by  the  ancient  law  ho« 
micide  or  manflaughtcr  ^  But  the  modern  law  doth  not  look 
upon  this  oSence  in  quite  fo  atrocious  a  light(8)|  but  merely  as  r  i  oq  1 
a  heinous  mifdemefnori^. 

An  infant  in  ventre  Ja  mere^  or  in  the  mother's  womb,  is  / 
foppofed  in  law  to  be  born  for  many  purpofes.  It  is  capable 
o(  having  a  legacy,  or  a  furrender  of  a  copyhold  eflate  mad« 
to  it.  It  may  have  a  guardian  afligned  to  if);  and  it  is  ena« 
bled  to  have  an  eftate  limited  to  it's  ufe,  and  to  take  after- 
wards by  fuch  limitation,  as  if  it  were  then  a£tually  born'  (9)* 
And  in  this  point  the  civil  law  agrees  with  ours  '• 

*  8i  s^fb  tuiierem  freptamtem  fer»         P   3  Inft.  50. 
ffntf  W  d  xttnetiuM  dederit^  per  quod         S  Scat.   12  Car.  II.  c.  24. 
Jtark  0hrtnmm\  Ji  puerptrium  jam  form         r  Stat.   10  &  11  W.  III.  c.  16, 
f^ttuifBtrtif  tt  maxime  Ji  fuerit  animi'         »  S^ui  In  ntcro  funt,  in  jure  civitt  Intel' 

*^»  /kcjr  homkidhm*     BraAon.  /.  3.  Itguntur  in  rerum  natura  ejpt^  turn  detorum 

(•It.  iommodo  fl^atur.     F/*.  i.  5.  z6. 


(7)  The  diftinAion  between  murder  and  manflaughter  or  feloni- 
ou  homicide,  in  the  time  of  Bra^lon,  was  in  a  great  degree  no- 
nnnL  The  puniftiment  of  both  was  the  fame  ;  for  murder  as 
^  a»  manflaughter,  by  the  common  law,  had  the  benefit  of 
dagy.    Foft.ioz. 

(8)  But  if  the  child  be  bom  alive,  and  afterwards  die  in  confe- 
fioice  of  the  potion  or  beating,  it  will  be  murder  ( 3  Injl,  50. 
I  ?•  Wm.  345.)  ;  and  of  courfe  thofe  who,  with  a  wicked  intent, 
adaiintftered  the  potion,  or  advifed  the  woman  to  take  ii,  will  be 
Jcceflaries  before  the  fad,  and  fubjcd  to  the  fame  punifhment  as 
the  prlncipaL 

(9)  It  may  have  a  diftributive  (hare  of  inteftate  property  even 
with  the  half  blood  (i  J^ef.  81.)  :  it  is  capable  of  taking  a  dcvife 
of  land  (2  jiiL  117.  I  Freem.  244.  293.) :  it  takes  under  a  mar- 
riage f«ttlcment,  a  provifion  made  for  children  living  at  the  death  of 
fhe  father  ( 1  t^ef,  85.  }•    And  it  has  lately  been  decided,  that  mar- 
Vol.  I.  M  riage. 
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2.  A  man's  limbs  (by  which  for  the  prcfcnt  wc  only 
underftand  thofe  members  which  may  be  ufeful  to  him  in 
fight,  and  the  IdR  of  which  alone  amounts  to  mayhem  by  the 
common  law)  are  alfo  the  gift  of  the  wife  creator,  to  enable 
him  to  prote£l  himfelf  from  external  injuries  in  a  (late  of  na- 
ture. To  thefc  therefore  he  has  a  natural  inherent  right  \ 
and  they  cannot  be  wantonly  deftroyed  or  difabkd  without  a 
manifcll  breach  of  civil  liberty* 

Both  the  life  and  limbs  of  a  man  are  of  fuch  high  value^ 
in  the  eftimation  of  the  law  of  England,  that  it  pardons  even 
homicide  if  committed  y^  defaidcndo^  or  in  order  to  pteferve 
them*  For  whatever  is  done  by  a  man,  to  fave  either  life  or 
member,  is  looked  upon  as  done  upon  the  higheft  neceffitj 
and  compulfion.  Therefore  if  a  man  through  fear  of  death 
or  mayhem  is  prevailed  upon  to  execute  a  deed,  or  do  any 
other  legal  aft ;  thefc,  though  accompanied  with  all  other 
the  requifite  folemnities,  maybe  afterwards  avoided,  if  forced 
upon  him  by  a  well-grounded  apprehenfion  of  lofing  his  life, 
or  even  his  linAs,  in  cafe  of  his  non-compliance*.  And  the 
fame  is  alfo  a  fufficient  excufe  for  the  commifTion  of  many 
mifdemefnors,  as  will  appear  in  the  fourth  book«  The  con* 
(Iraint  a  man  is  under  in  thefe  circumftances  is  called  in 
law  durcfsj  from  the  Latin  duritiesy  of  which  there  arc  two 
t  1 3 1  ]  forts ;  durefs  of  imprifonment,  where  a  man  aftually  lofcs  his 
liberty,  of  w^hich  we  (liall  prefently  fpeak ;  and  durefs  per 
minas^  where  the  hardfhlp  is  only  threatened  and  impending! 
which  is  that  we  are  now  difcourfing  of.  Durefs  per  minas 
is  either  for  fear  of  lofs  of  life,  or  elfe  for  fea?  of  mayhem»or 
lofs  of  limb.     And  this  fear  mud  be  Upon  fufficient  reaibn} 

*  t  Inft.  4S3. 

riage,  and  the  birth  of  a  poilhiimous  child,  amount  to  a  revocation 
of  a  will  executed  previous  to  the  marriage-  (5  T.  R,  49.)  It  takei 
land  by  defcent,  though,  in  that  cafe,  the  prcfumptive  hehr  may 
enter  and  receive  the  profits  for  his  own  ufe  till  the  birth  of  the 
child  (3  JFiIf,  526.),  which  feems  to  be  the  only  intercft  it  lofct 
by  it's  fituation.    See  alfo  2  voL  169. 
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•*  mttj*  as  Braflon  cxprcffcs  it,  **  fufpiclo  cujujlihet  vani  et 
**  m€ticu!c/i  hominis,  fed  talis  qui  pojftt  cadere  in  virum  conjlan" 
^  tim  I  talis  en:m  debet  ejfe  metus,  qui  in  fe  confine  at  vitac  pcri^ 
•*  culum^  aut  corporis  }fruciatum  "/'  A  fear  of  battery,  or 
being  beaten,  though  never  fo  v/ell  grounded,  is  no  durtft  ; 
neither  is  the  fear  of  having  one's  houfe  burned,  or  one's 
goods  taken  away  and  deftroyed ;  becaufc  in  thcfe  cafes, 
(hould  the  threat  be  performed,  a  man  may  have  fatisfa£tion 
by  recovering  equivalent  damages^ :  but  no  fuitablc  atone- 
ment can  be  made  for  the  iofs  of  life,  or  limb  (lo).  And  the 
indulgence  ftiewn  to  a  man  under  this,  the  principal,  fort  of 
darefs,  the  fear  of  lofing  his  life  or  limbs,  agrees  alfo  with 
that  maxim  of  the  civil  law ;  ignofcitur  ei  qui  fanguinem  fuum 
fuBier  qualiter  redemptum  voluit  ^« 

Th£  law  not  only  regards  life  and  member,  and  protefls 
etery  man  in  the  enjoyment  of  them,  but  alfo  furnilhes  him 
with  every  thing  neceflary  for  their  fupport.  For  there  is  no 
nanib  indigent  or  wretched,  but  he  may  demand  a  fupply 
faficient  for  all  the  neceflities  of  life  from  the  more  opulent 
part  of  the  community,  by  means  of  the  feveral  ftatutcs  ena£t- 
ed  for  the  relief  of  the  poor,  of  which  in  their  proper  places. 
A  humane  provifion  j  yet,  though  dictated  by  the  principles 
rf  f([>dety,  difcountenanced  by  the  Roman  laws.  For  the 
tS&%  of  the  emperor  Conftantine  commanding  the  public  to 
nmntain  the  children  of  thofe  who  were  unable  to  provide 
fcr  them,  in  order  to  prevent  the  murder  and  expofure  of  in- 
tats,  an  inflitution  founded  on  the  fame  principle  as  our 
fimndling  hofpitals,  though  comprized  in  the  Theodofian 
code^j  were  rejected  in  Juftinian's  col]e£lion. 

These  rights,  of  life  and  member,  can  only  be  determined  [  132  ^ 
by  the  death  of  the  perfon ;  which  was  formerly  accounted 
to  be  either  a  civil  or  natural  death.     The  civil  death  com- 
flicnced,  if  any  man  was  baniflied  or  abjured  the  realm "^  by 

«  /.  a.  r.  5«  7  /.  II.  e.  27. 

^  %  Inft.  4S3.  «  Co.  Lite.  X33, 

X  Ff,  48.  ftl.  !• 


(10)  See  4  vol  30, 
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the  procefs  of  the  common  law,  or  entered  into  religion  \ 
that  is,  went  into  a  monailery,  atid  became  there  a  monk  pro- 
fcffcd:  in  which  cafes  he  was  abfolutely  dead  in  law,  and  his 
next  heir  (hould  have  his  eftate.    For  fuch  baniflied  man  was 
entirely  cut  off  from  fociety  j  and  fuch  a  monk,  upon  his  pro" 
feflion,  renounced  folemnly  all  fecular  concerns:  andbefides, 
as  the  popi(h  clergy  claimed  an  exemption  from  the  duties  of 
civil  life  and  the  commands  of  the  temporal  magi(lrate»  the 
genius  of  the  Englifh  laws  would  not  fuffer  thofe  perfons  to 
enjoy  the  benefits  of  fociety,  who  fecluded  themfelvesf  rom  it, 
and  refufed  to  fubmit  to  it's  regulations'.  A  monk  was  there* 
fore  accounted  civiliter  mortuus^  and  when  he  entered  into  re* 
ligion  might,  like  other  dying  men,  make  his  teftament  and 
executors;  or,  if  he  made  none,  the  ordinary  might  grant  ad« 
minidration  to  his  next  of  kin,  as  if  he  were  aflually  dead  in- 
teftate.    And  fuch  executors  and  ad minidrators  had  the  fame 
power,  and  might  bring  the  fameaftions  for  debts  due /^  the 
religious,  and  were  liable  to  the  fame  actions  for  thofe  du eyr^fft 
him,  as  if  he  were  naturally  deccafed  **.     Nay  fo  far  has  this 
principle  been  carried,  that  when  one  was  bound  in  a  bond  to 
an  abbot  and  his  fuccefTors,  and  afterwards  made  his  executors 
and  profeflcd  himfelf  a  monk  of  the  fame  abbey,  and  in  procefs 
of  time  was  himfelf  made  abbot  thereof;  here  the  law  gave 
him,  in  the  capacity  of  abbot,  an  a£tion  of  debt  againft  his  own 
executors  to  recover  the  money  due^   In  (hort,  a  monk  or  re- 
ligious was  fo  efFcftually  dead  in  law,that  a  leafe  made  events 
a  third  perfon,  during  the  life  (generally)  of  one  who  after—* 
wards  became  a  monk,  determined  by  fuch  his  entry  into  re- 
ligion: for  which  reafon  leafes,  and  other  conveyances  for  life^ 
were  ufually  made  to  have  and  to  hold  for  the  term  of  one*s 
natural  life**.     But,  even  in  the  times  of  popery,  the  law  of 
C  ^33  ]  England    took   no  cognizance  of  profefflon  in  any  foreign 
country,  becaufe  the  fad  could  not  be  tried  in  our  courts*  i 
and  therefore,  fince  the  reformation,  this  difability  is  held  ta 

*  This  was  »lfo  a  rule  in  the  feodal  b  Litt    §  aoo. 

law,  /.  a.  t.  Li*  dtjiit  effi  mhi Jecul'iy  qui  c  Co.  Lilt.  133. 

faEhii  eji  miles  Cbrifti-y  nee  icneficum  ^ur.  «1  a  Rep.  48.  Co.  hUt*  I3»# 

nnet  a  J  eum  fui  nor.  debet  gtrtrc  op^ium,  «  Co,  Utt*  232. 
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be  abolilhed  ^ :  as  is  alfo  the  difabilicy  of  baniflhment,  confc- 
quent  upon  abjuration,  by  ftatute  21  Jac.I.  c.  28.  (11). 

This  natural  life  beingi  as  was  before  obferved,  the  im- 
mediate donation  of  the  great  creator,  cannot  legally  be  dif- 
pofedof  or  deftroyed  by  any  individual,  neither  by  the  perfon 
himfelf,  nor  by  any  other  of  his  fellow-creatures,  merely  upon 
their  own  authority.     Yet  neverthelefs  it  may,  by  the  divine 
pcrmiilion,  be  frequently  forfeited  for  the  breach  of  thofe  laws 
cf  (ocicty,  which  are  enforced  by  the  fan^iion  of  capital  pu- 
nifluneuts;  of  the  nature,  reilridions,  expedience,  and  le- 
gality of  which,  we  may  hereafter  more  conveniently  inquire 
in  the  concluding  book  of  thefe  commentaries.    At  prefent,  I 
{ball  only  obferve,  that  whenever  the  conjiltution  of  a  (late  vefts 
iaany  man,  or  body  of  men,  a  power  of  deftroying  at  plea- 
fore,  without  the  direction  of  laws,  the  lives  or  members  of 
die  Iubje&,  fuch  con£Litution  is  in  the  highed  degree  tyran- 
ucal:  and  that  whenever  any  laws  dirc£l  fuch  de(lru£tton  for 
Kght  and  trivial  caufcs,  fuch  laws  are  likewife  tyrannical, 
though  in  an  inferior  degree :  becaufe  here  the  fubjedt  is 
aware  of  the  danger  he  is  expofed  to,  and  may  by  prudent 
camion  provide  againil  it.     The  ftatute  law  of  England  does 
therefore  very  fcldom,  and  the  common  law  does  never  in- 
fii£iaDy  puniOiment  extending  to  life  or  limb,  unlefs  upon  the 
higheft  neceifity  (i  2):  and  the  conftitution  is  an  utter  ftranger 

'  I  Saik.  162. 

a-.^-^ --■  — -  -■       — 

{11 )  One  fpecies  of  civil  death  may  ftill  cxift  in  this  countr)* ; 
that  19,  where  a  man  by  a6l  of  parliament  is  attainted  of  trcafon 
«i  felony,  and  faving  his  life,  is  hanifhcd  for  ever ;  this  lord  Coke 
Glares  to  be  a  civil  death.  But  he  fays,  a  temporary  exile  is 
*ota  civil  death.  Co.  Lift.  133.  And  for  the  fame  reafon  where 
a  man  receives  judgment  of  death,  and  afterwards  leaves  the  king- 
^m  for  life,  upon  a  conditional  pardon,  this  feems  to  amount  to 
a  civil  death :  this  pradlice  did  not  exid  in  the  time  of  lord  Coke, 
^0  {ays,  that  a  man  can  only  lofe  his  country  by  authonty  of 
P^diamcnt.  IB. 

(12)  This  is  a  compliment  which,  I  fear,  the  common  law 
^  Dot  deferve  ^  for  although  it  did  not  puniih  with  death  arty 

M  3  perfoa 
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to  tny  arbitrary  power  of  killing  or  maiming  the  fabjed  with«, 
out  the  cxprefs  warrant  of  law.  **  Nullus  liber  hotfWy^  fays  the 
great  charter^,  "  aliquo  tnodo  dejlruatury  titfi  per  legale  judi" 
*^  cium  parium  fuorum  aut  per  legem  terrae**  Which  words, 
««  aliquo  modo  dtjlruatur^'  according  to  fir  Edward  Goke *, 
include  a  prohibition  not  only  of  iilling,  9nd  ntaitning^  hnt 
alfo  of  torturing  (to  which  our  laws  are  ftrangcrs)  and  of  every 
opprcffion  by  colour  of  an  illegal  authority.  And  it  Is  en^Cted 
by  the  (latute  5  Edw.  III.  c.  9.  that  no  man  (hall  be  forc-« 
L  134  ]  judged  of  life  or  limb,  contrary  to  the  great  charter  and  the 
law  of  the  land :  and  again,  by  ftatute  28  Edw.  III.  c.  3. 
that  no  man  ftiall  be  put  to  death,  without  being  brought  to 
anfwer  by  due  procefs  of  law. 

3.  Besides  thofe  limbs  and  members  that  may  be  ncce£» 
fary  to  a  man,  in  order  to  defend  bimfelf  or  annoy  his  ene- 
myy  the  red  of  his  perfon  or  body  is  alfo  entitled,  by  the  ianifl 
natural  right,  to  fecurity  from  the  corporal  infultg  of  me* 
naces,  aflaults,  beating,  and  wounding ;  though  fucli  infulta 
amount  not  to  deflru£Uon  of  life  or  member. 

4.  The  prefervation  of  a  man's  health  from  fuch  pra£lices 
as  may  prejudice  or  annoy  it ;  and 

5.  The  fecurity  of  his  reputation  or  good  name  from  the 
arts  of  detraflion  and  flander,  are  rights  to  which  every  man 
is  entitled,  by  reafon  and  natural  jullicc  5  fince  without,  thcfc 
it  is  impoflii^le  to  have  the  perfe<Sl  enjoyment  of  any  other  ad- 
vantage or  right.  But  thcfe  three  lait  articles  (being  of  much 
Icfs  importance  than  thofe  which  have  gone  before,  and  thofe 
which  are  yet  to  come)  it  will  fufTice  to  hiive  barely  mentioned 
among  the  rights  of  perfons :  referring  the  more  minute  dif- 

%  c.  29.  1>  2  Inft.  4S. 

■  .    '  *  I  ■  ■ 

perfon  who  could   read,  even  for   any   number  of   murders  or 
other  felonies,  yet  it  in  Aided  death  upon  every  felon  who  couldt 
not  read,  though  his  crime  was  the  Healing  only  of  twelvc-pcnc^ 
farthing. 

cuffioL'B. 


cnffion  of  their  fcveral  branches^  to  thofe  parts  of  our  com-^ 
mentaries  which  treat  of  the  infringement  of  thefe  rights^ 
under  the  head  of  perfonal  wrongs. 

n.  Next  to  perfonal  fccurity,  the  law  of  England  regards, 
aflerts^  and  prcfervcs  the  perfonal  liberty  of  individuals.  This 
perfonal  liberty  confiils  in  the  power  of  loco-motion,  of 
changing  fituation,  or  movirtg  one's  perfon  to  whatfoevcr 
place  one's  own  inclination  niay  dire£l-,  without  imprifon* 
ment  or  reftraint,  unlefs  by  due  courfe  of  law.     Concerning 
which  we  may  make  the  fame  obfervations  as  upon  the  ^:re- 
ceding  article ;  that  it  is  a  right  ilriflly  natural ;  that  the 
laws  of  England  have  never  abridged  it  without  fulTicient 
caufe ;  and,  that  in  this  kingdom  it  cannot  ever  be  abridged 
ttthc  mere  difcretion  of  the  magiftratr,  without  the  explicit 
permiflion  of  the  laws.     Here  again  the  language  of  the  great 
charter*  is,  that  no  freeman  (hall  be  taken  or  imprifoncd,  [  lij  J 
Imt  by  the  lawful  judgment  of  his  equals,  or  by  the  law  of 
die  land.     And  matiy  fubfequent  old  (latutesJ  cxprefsly  di- 
kQ,  that  no  man  fliall  be  taken  or  imprifoned  by  fuggedion 
QC  petition  to  the  king  or  his- council,  unlefs  it  be  by  legal 
indiftment,  or  the  procefs  of  the  common  law.     By  the  pe- 
tition of  right,  3  Car.  I,  it  is  enaAed,  th^t  no  freeman  (hall 
be  imprifoned  or  detained  without  caufe  (hewn,  to  which  he 
nay  make  anfwer  according  to  law.     By  i6  Car.  I.  c.  lo.  if 
any  perfon  be  reftraincd  of  his  liberty  by  order  or  decree  of 
any  illegal  court,  or  by  command-  of  the  king's  majefty  in 
perfon,  or  by  warrant  of  the  council  board,  or  of  any  of  the 
piivy  council ;  he  (hall,  upon  demand  of  his  council,  have 
a  writ  of  habeas  corpus^  to  bring  his  body  before  the  court  of 
ting's  bench  or  common  pleas ;  who  fliall  determine  whe- 
ther  the  caufe  of  his  commitment  be  ju(l,  and  thereupon 
do  as  to  juftice  (hall  appertain.     And  by  31  Car.  II.  c.  2« 
commonly  called  the  habeas  corpus  aB^  the  methods  of  ofcr- 
^ing  this  writ  are  fo  plainly  pointed  out  and  enforced,  that, 
lb  bng  as  this  (latutc  remains  unimpeached,  no  fubje£t  of 

M^dw.  III.  c.  9.     35  Edw.  III.  /(.  5.  c  4.    ftSEdJi^II.-c.  3. 
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England  can  be  long  detained  in  prifon,  except  in  thofe 
cafes  in  which  the  law  requires  and  juftifies-  fucb  detainer. 
And,  left  this  aft  fliould  be  evaded  by  demanding  unreafon- 
able  bail,  or  fureties  for  the  prifoner*8  appearance,  it  is  de« 
clared  by  i  W.  &  M.  ft.  2.  c.  2*  that  excei&ve  bail  ought 
not  to  be  required. 

Of  great  importance  to  the  public  is  the  prefervation  of  this 
perfonal  liberty  :  for  if  once  it  were  left  in  the  power  of  any, 
the  higheft,  magiftrate  to  imprifon  arbitrarily  whomever  he  or 
his  officers  thought  proper,  (as  in  France  it  is  daily  praflxfed 
by  the  crown ^,}  there  would  foon  be  an  end  of  all  other  rights 
and  immunities.  Somehave  thought,  that  unjuft  attacks,  even 
upon  life,  or  property,  at, the  arbitrary  will  o(  the  magiftratej 
[  136  ]  are  lefs  dangerous  to  the  commonwealth,  than  fuch  as  are 
made  upon  the  perfonal  liberty  of  the  fubje^.     To  bereave 
a  man  of  life,  or  by  violence  to  confifcate  his  eftate,  without 
accuf.ition  or  trial,  would  be  fo  grofs  and  notorious  an  a£^ 
of  defpotifm,  as  muft  at  once  convey  the  alarm  of  tyranny 
throughout  the  whole  kingdom:  but  confinement  of  the  per« 
fon,  by  fecretly  hurrying  him  to  gaol,  where  his  fufferings 
are  unknown  or  forgotten,  is  a  lefs  public,,  a  lefs  ftrtking^ 
and  therefore  a  more  dangerous  engine  of  arbitrary  govern* 
ment.     And  yet  fometimes,  when  the  ftate  is  in  real  danger, 
even  this  may  be  a  neceflTary  meafure.     But  the  happinefs  of 
our  conftitution  is,  that  it  is  not  left  to  the  executive  power 
to  determine  when  the  danger  of  the  ftate  is  fo  great,  as  to 
render  this  meafure  expedient:  for  it  is  the  parliament  only^ 
prlegiflative  power,  that,whenever  it  fees  proper,  can  authorizes 
the  crown,  by  fufpending  the  habeas  corpus  a£t  for  a  fhort  and. 
limited  time,  to  imprifon  fufpe£^ed  perfons  without  giving 
any  reafon  for  fo  doing  ;  as  the  fenate  of  Rome  was  wont  to 
have  recourfe  to  a  dilator,  a  magiftrate  of  abfolute  authority^ 
when  they  judged  the  republic  in  any  imminent  danger.  Tbc 
decree  of  the  fenate,  which  ufually  preceded  the  nominatioo 

k  I  have  been  aflured  uprn  good  au*  Uftres  de  cachet  were  IfTued,  upon  tbe 
thority,  that,  during  the  mild  admioi-  Angle  groxmd  of  the  famous  bolk  a"^ 
Aradoo  of  caxdloal  Fleurj,  ibovc  54000    gtmiu^*  ^ 

ml 
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tf  this  magiftratc,  ^^dettt  operant  confides^  tte  quid  rcfpuhlica  detri^ 
**  menti  capiat^*  was  called  the  fenatus  confultum  ulthnae  nt* 
eeffitatU.  In  like  manner  this  experiment  ought  only  to  be 
tried  in  cafes  of  extreme  emergency;  and  in  thefe  the  nation 
parts  with  it's  liberty  for  a  while^  in  order  to  preferve  it  for 
CTcr. 

The  confinement  of  the  pcrfon,  in  any  wife,  13  an  impri- 
fonment.     So  that  the  keeping  a  man  againft  his  will  in  a 
private  houfe,  putting  him  in  tlie  (locks,  nrrcflirig  or  forci- 
bly detaining  him  in  the  llrect,  is  an  imprifonment  *.     And 
the  law  fo  much  difcouragcs  unlawful  confinement,  that  if  a 
man  is  under  durefs  of  imprifonment^  which  we  before  explained 
to  mean  a  compulfion  by  an  illegal  rcftraint  of  liberty,  un- 
til he  feals  a  bond  or  the  like ;  he  may  allege  this  durefs,  and 
avoid  the  extorted  bond*  But  if  a  man  be  lawfully  imprifoned, 
and  either  to  procure  his  difcharge,  or  on  any  other  fair  ac-  C  '37  3 
count,  fcals  a  bond  or  a  deed,  this  is  not  by  durefs  of.impri- 
(oamcnt,  and  he  is  not  at  liberty  to  avoiJ  it".     To  make 
imprifonment  la-Arfui,  it  mud  either  be  by  procefs  from  the 
courts  of  judicatiire,  or  by  warrant  from  fome  legal  officer 
karing  authority  to  commit  to  prifon  ;  which  warrant  muft 
be  in  writing,  under  the  hand  and  fcal  of  the  magidrate,  and 
^iprefs  the  caufes  of  the  commitment,  in  order  to  be  exa- 
nuned  into  (if  neceffary)  upon  a  habeas  corpus.     If  there  be 
no  caufc  exprefil-d,  the  gaoler  is  not  bound  to  detain  the 
^foner".     For  the  law  judges  in  this  refpeft,  faith  fir  Ed- 
ward Coke,  like  Feftus  the  Roman  governor  j   that  it  is  un- 
icafonablc  to  fend  a  prifoncr,  and  not  to  fignify  withal  th« 
nimes  alleged  again  ft  him. 

A  NATURAL  and  regular  confequence  of  this  perfonal  li« 
bcTty  is,  that  every  Englidiman  may  claim  z  right  to  abid^ 
in  his  own  country  fo  long  as  he  pleafes  ;  and  not  to  be 
driven  from  it  unlefs  by  the  fentence  of  the  law.  The  king 
indeed,  by  his  royal  prerogative,  may  iflue  out  his  writ  ne  exeat 

^  1  loft.  529.  A  z  isa.  4.Sa.  B  ibid,  52,  55. 

regnum^ 
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regnum  (i3)>  s^nd  prohibit  any  of  his  fubjefls  from  going  into 
foreign  parts  without  licence  *^.  This  may  be  neceffary  for 
the  public  fervice  and  fafeguard  of  the  commonwealth.  But 
xio  power  on  earth,  except  the  authority  of  parliament,  can 
{end  any  fubjcd  of  England  out  of  the  Iznd  againft  his  wtil  ; 
no,  not  even  a  criminal.  For  exile,  and  tranfportation,  are 
punilhments  at  prefent  unknown  to  the  common  law ;  and, 
whenever  the  latter  is  now  infli£ted,  it  is  either  by:  the  choice 
of  the  criminal  hlmfelf  to  efcape  a  capital  punidiment,  or  elfe 
by  the  exprefs  dircflion  of  fome  modern  aft  of  parliament  ( 1 4). 
To  this  purpofe  the  great  charter  p  declares,  that  no  freeman 
Ihall  be  banifticd,  unlefsby  the  judgment  of  his  pe^rs,  or  by  the 
^aw  of  the  land.  And  by  the  habeas  corpus  a£l,  3 1  Car.  IL  c.  a* 
(that  fecond  ma^na  carta^  and  (table  bulwark  of  our  liberties) 
It  is  enabled,  that  no  fubjett  of  thisrealm,  who  is  an  inhabitant 
of  England,  Wales,  or  Berwick,  (hall  be  fent  prifoncr  into 
.  Scotland,  Ireland,  Jerfey,  Guernfey,  or  places  ,  beyond  the 
[  ^38  3  feas  5  (where  they  cannot  have  the  full  benefit  and  protect 

o  F.  V,  B.  85.                                         P  c.  29. 
— ' — ■ — " — — — — — — — —  ■  ■   ■       ■  ■  ■         ,     ■  t  ■  ■ 

(13)  See  p.  266. 

(14)  It  is  faid  tliat  exile  was  firfl  introduced  as  a  puniflimcnt  by 
the  Icgiflaturc  in  the  39th  year  of  Eliz.  when  a  ftatute  enacled  that 
•*  fuch  rogues  as  were  dangerous  to  the  inferior  people  fhould  be 
•*  banilhed  the  realm  ;'*  (39  EUz,  c.  4.  Sec  Barr.  Ant.  Stai.  269.) 
and  that  the  iirft  (latutc  in  which  the  word  tranfportation  is  ufed  is 
the  18  C.  IL  c.  5.  which  gives  a  power  to  the  judges  at  their  dif- 
cretion  either  to  execute  or  tranfport  to  America  for  life,  the  Mofs- 
troopers  of  Cumberland  and  Northumberland,  (2  IVoodd,  498.) 
a  law  which  very  unncce/Tarily  was  continued  till  the  3 1  Geo.  IL 
c  42.  and  then  made  perpetual.  This  perhaps  is  the  only  inftance 
in  which  the  legiflaturc  has  extended  the  term  of  tranfportation  be- 
yond fourteen  years.  But  to  perfons  capitally  convicted  the  king 
frequently  offers  a  pardon  upon  condition  of  their  being  tranfported 
for  life.  Many  have  at  firft  rejeded  this  gracious  offer,  and  there  have 
Jjecu  one  or  two  inftances  of  perfons  fb  dcfpcrate  as  to  pcriift  in  the 
Tcfufal,  and  who  in  confcquence  fuffered  the  exeaition  of  their  fco- 
tence.  Where  a  pardon  is  granted  upon  condition  of  tranfportatioDf 
and  no  term  is  fpecilied,  in  that  cafe  the  offender  ihall  be  tranf- 
ported for  14  years.     4  Geo.  L  6.  x  i- 

tion 


Ch.  I.  •/Persons.  138 

tion  of  the  common  law ; )  but  that  all  fuch  imprifonmen ts  (hall 
be  illegal ;  that  the  perfon,  who  Jhall  dare  to  commit  another 
contrary  to  this  law,  (hall  be  difabled  from  bearing  any  of- 
fice, (hall  incur  the  penalty  of  a  praemunire^  and  be  incapable 
of  receiving  the  king's  pardon  :  and  the  party  fuffering  fliall 
alfo  have  his  private  aiflion  againil  the  perfon  committing,  and 
all  his  aiders,  advifcrs,  and  abettors,  and  (hall  recover  treble 
cofts  ;  befides  his  damages,  which  no  jury  fliali  afTcfs  at  lef^ 
dian  five  hundred  pounds. 

The  law  is  In  this  refpe£t  fo  benignly  and  liberally  con« 

Unied  for  the  benefit  of  the  fubjed^,  that,  though  ivithin  the 

realm  the  king  may  command  tl^e  attendance  and  fervice  oE 

all  bis  liegem/en,  yet  he  cannot  fend  any  man  out  of  the 

lealm,  even  upon  the  public  fervice  \  excepting  faiiors  and 

Ibldiersy  the  nature  of  whoie  employment  necelfarily  implies 

aa  exception :   he  canpot  even  conftitute  a  man  lord  deputy 

or  lieutenant  of  Ireland  again(l  his  will,  nor  make  him  a  fo« 

reign  ambaflador  \    For  this  might  in  reality  be  no  more 

than  an  honourable  exile. 

in.  The  third  abfolute  right,  inherent  in  every  Englilh- 
man,  is  that  of  property  :  which  confifts  in  the  free  ufe,  cn-r 
jojment,  and  difpofal  of  all  his  acquifitions,  without  any  con- 
trol or  diminution,  fave  only  by  the  laws  of  the  land.  The 
original  of  private  property  is  probably  founded  in  nature,  as 
will  be  more  fully  explained  in  the  fecond  book  of  the  enfuing 
commentaries :  but  certainly  the  modifications  under  which 
vc  at  prefent  find  it,  the  method  of  conferving  it  in  the  pre- 
sent owner,  and  of  tranflating  it  from  man  to  man,  are  en- 
toely  derived  from  fociety  ;  and  are  fomc  of  thofe  civil  ad- 
vantages, in  exchange  for  which  every  individual  has  rcfigned 
apart  of  his  natural  liberty.  The  laws  of  England  are  there- 
brt,  in  point  of  honour  and  juflice,  extremely  watchful  in  af« 
ccTtaining  and  prote^ing  this  right.  Upon  this  principle  the 
great  charter  ^  has  declared  that  no  freeman  (hall  be  difleifed, 
oc  divciled,  of  his  freehold,  or  of  his  liberties,  or  free  cuf- 

toms,  but  by  the  judgment  of  his  peers,  or  by  the  law  of  the 

9  2  loft.  46.  '  c>  19* 

land. 
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hncL  And  by  a  Tariety  of  antient  ftatutes  ■  it  is  cnaAed^ 
that  no  man's  lands'  or  'goods  ihall  be  feifed  into  the  king's 
handsy  againft  the  great  charter,  and  the  law  of  the  land; 
and  that  no  -man  ihall  be  difinherited,  nor  put  out  of  his 
Iranchifes  or  freehold,  unlefs  he  be  duly  brought  to  anfwer^ 
and  be  fdrejudged  by  courfe  of  law  ;  and  if  any  thing  be  done 
to'the  contrary,  it  fliall  be  redrcfled,  andholden  for  none. 

So  great  moreover  is  the  regard,  of  the  law  for  private 
property,  that  it  will  not  authorize  the  lead  violation  of 
it  J  no,  not  even  for  the  general  good  of  the  whole  com- 
Utiunity.     If  a  new  road,    for  inftance,  were  to  be  made 
through  the  grounds  of  a  private  perfon,  it  liiight  perhaps 
be  cxteniively  beneficial  to  the  public;  but  the  taw  permits 
BO  man,  or  fet  of  men,  to  do  this 'Without  c6nfent  of  the 
owner  of  the  land.     In  vain  may  it  be  urged^  that  the  good 
of  the  individoal  ought  to  yield  to^'th&t  of  the  eommtintty  ; 
for  it  would  be  dangerous  to  allow  any  private' man,  or  even 
any  public  tribunal,  to  be  the  judge  of  this  common  goody 
and  to  decide  whether  it  be  expedient  or  no.      Befides,  the 
public  good  is  in  nothing  more  elTentially  interefted]^  than  in 
the  proteftion  of  every  individual's  private  rights,  as  model- 
kd  \)j  the  municipal  law.    In  this  and  fimilar  cafes  the  legif- 
lature  alone  can>  and  indeed  frequently  does,  interpofe,  and 
compe!  the  individual  to  acquiefce.     But  how  does  it  inter- 
pofe  and  compel  ?  Not  by  abfolutely  dripping  the  fubjeft  of 
his  property  in  an  arbitrary  manner  -,  but  by  giving  him  a  full 
indemnification  and  equivalent  for  the  injury  thereby  fuf- 
tained.     The  public  is  now   confidered  as  an  individual^ 
treating  with  an  individual  for  an  exchange.     All  that  th^ 
Icgiflature  does,  is  to  oblige  the  owner  to  alienate  his  pofleC^^ 
fions  for  a  reafonable  price  i  and  even  this  is  an  exertion  o£ 
power,  which  the  legiilature  indulges  with  caution^   ai^d 
which  nothing  but  the  legiilature  can  perform  (15). 

>  5  Edw.  III.  c.  9.     25  Edw.  III.  ft.  5.  c.  4.     %Z  Edw.  III.  c.  ^. 


(15)  But  by  the  laft  highway  aA  (13  Geo.  III.  c.  78.)  t-wro 
juftices  may  cither  widen  or  divert  any  highway  tbroygh  or  aver 
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Nor  is  this  the  only  inllance  in  which  the  law  of  the  land 

has  poftponcd  even  public  necelTity  to  the  facred  and  tnvio- 

lahle  rights  of  private  property.     For  no  fubje£l  of  England 

can  be  conArained  to  pay  any  aids  or  taxes,  even  for  the  de* 

fence  of  the  realm  or  the  fupport  of  government,  but  fuch  as 

are  tmpofed  by  his  own  confent,  or  that  of  his  rcprefenta- 

tives  in  parliament.      By  the  ftatute  25  £dw.  I.  0.5.  and  6. 

it  is  provided,  that  the  king  (hall  not  tak*e  any  aids  or  calks^ 

but  by  the  common  ailent  of  the  realm.  And  what  that  com* 

mon  aflent  is,  is  more  fully  explained  by  34  Edw.  I.  (L.  4. 

c.  !•  which  ^  enafis,  that  no  talliage  or  aid  fliall  be  taken 

without  the  aflent  of  the  archbiihops,  bifliops,  earls,  barons, 

knights,  burgefles,  and  other  freemen  of  the  land  :  and  again^ 

by  14  Edw.  III.  ft.  2.  c.  I.  the  prelates,  earls,  barons,  and 

commons,  citizens,  burgefies,  and  merchants  {liall  not  be 

diarged  to  make  any  aid,  if  it  be  not  by  the  common  aflent 

of  the  great  men  and  commons  in  parliament.     And  as  this 

fundamental  law  had  been  ihamefuUy  evaded  under  manj 

^  See  the   lOtreJudiion  to  the  great  noth'ng  more  tlian  a  fort  of  tranflatioii 

ibfter,  (t£t,  Oxon.)fub  anno   1197  ;  into  Laiia  of  the  ccrfirnatlo  cartarutr.^ 

vbaein  it  is  (kcwn  that  this  ft«itute  de  z^   Edw.   I,  wliich  was  rri^inaUy  pub- 

uiU^  mn  concedtndof  fuppofed  to  have  liihed  in  the  Not  man  langu:ig':. 
kea  Bode  in  34  Edw.  I,  is  in  reality 


•i^ 


»ny  pcrfon's  foil,  even  without  his  confent,  fo  that  the  new  way  ihall 
not  be  more  than  thirty  feet  wide,  and  that  tlicy  pull  down  no 
building,  nor  take  away  the  ground  of  any  garden,  park,  or  yard. 
But  the  furvcyor  fhall  offer  the  owner  of  the  foil,  over  whicli  tlic 
new  way  is  carried,  a  rcafonable  compcnfation,  which  if  he  refufe» 
to  accept,  the  juftices  (hall  certify  their  proceedings  to  fomc  ge- 
oeial  qoarter  feiiions,  and  the  furvcyor  (hall  give  fourteen  days  no- 
tice to  the  owner  of  the  foil  of  an  intention  to  apply  to  the  fefiions  ; 
^the  juib'ces  of  the  fcflions  fhall  impanel  a  jury,  who  (hall  aaTefs 
tlie  damages,  which  the  owner  of  the  foil  has  fuilained,  provided 
that  they  do  not  amount  to  more  than  forty  years  purchafe.    And 
tk  owner  of  the  foil  (hall  Hill  be  entitled  to  all  the  mines  within 
^fcil,  which  can  be  got  without  breaking  the  ixiihcc  of  the 
ki^wjqr. 

■ 

fuccceding 
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fucceeding  princes^  by  compulfive  loans,  and  benevolences 
extorted  without  a  real  and  voluntary  confent,  it  was  made 
an  article  in  the  petition  of  right  3  Car.  I,  that  no  man  (hall 
be  compelled  to  yield  any  gift,  loan,  or  benevolence,  tax,  or 
fuch  like  charge,  without  common  confent  by  aft  of  parlia* 
ment.  And,  laftly,  by  the  (latute  i  W.  Sc  M.  ft.  2.  c.  2. 
it  is  declared,  that  levying  money  for  or  to  the  ufe  of  the 
crown,  by  pretence  of  prerogative,  without  grant  of  parlia- 
ment;  or  for  longer  time,  or  in  other  manner,  than  the  fame 
is  or  ihall  be  granted  ^  is  illegal. 

In  the  three  preceding  articles  we  have  taken  a  (hort  vhw 
of  the  principal  abfolute  rights  which  appertain  to  every  Eng- 
lifliman.  But  in  vain  would  thefe  rights  be  declared,  afcer- 
tained,  and  protefted  by  the  dead  letter  of  tlie  laws,  if  the 
[  141  ]  conftitution  had  provided  no  other  method  to  fecure  their  ac- 
tual enjoyment.  It  has  therefore  eftabliflied  certain  other 
auxiliary  fubordinatc  rights  of  the  fubjeft,  which  ferve  prin- 
cipally as  outworks  or  barriers,  to  protedl  and  maintain  in- 
violate the  three  great  and  primary  rights,  of  perfonal  fecurity^ 
perfonal  liberty,  and  private  property.    Thefe  are, 

1.  The  conftitution,  power?;,  and  privileges  of  parlia- 
ment, of  which  I  ihall  treat  at  large  in  die  enfuing  chapter. 

2.  The  limitation  of  the  king's  prerogative,  by  bounds,  fo 
certain  and  notorious,  that  it  is  impoflible  he  (hould  either 
miftake  or  legally  exceed  them  without  the  confent  of  the 
people.  Of  this  alfo  I  ftiall  treat  in  it's  proper  place.  The 
former  of  thefe  keeps  the  legiflative  power  in  due  health  and 
vigour,  fo  as  to  make  it  improbable  that  laws  fhould  be  en- 
afteddeftrudive  of  general  liberty :  >the  latter  is  a  guard  opoa 
the  executive  power,  by  reftraining  it  from  afting  either  be- 
yond or  in  contradiction  to  the  law8>  that  are  framed  and 
cftabliihed  by  the  other. 

3.  A  THIRD  fubordinate  right  of  every  Englifliman  is  that 
of  applying  to  the  courts  of  juftice  for  redrcfs  of  ifijuries* 

8  Since- 
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Since  the  bw  is  in  England  the  fuprcmc  arbiter  of  every  man's 
life,  liberty,  and  property,  courts  of  jufticc  mud  at  all  times 
be  open  to  the  fubje£fc,  and  the  law  be  duly  adminiflered 
therein.     The  emphatical  words  of  magna  carta  \  fpoken  in 
Ac  pcrfon  of  the  king,  who  in  judgment  of  law  (fays  fir  Ed- 
ward Coke*)  18  ever  prefent  and  repeating  tlicm  in  all  his 
courts,  arc  thefe  ;  nuIU  vendemuf^  nulli  tiegabimus,  aut  differed 
mus  recfum  veljtfjlttuin  :  "  and  therefore  every  fubjcd,"  con- 
tinues the  fame  learned  author,  *^  for  injury  done  to  him  in 
*•  h^nisj  in  ferriSy  vel  perfona^  by  any  other  fuhjccl,  be  he 
"  cccleCaftical  or  temporn?,  without  any  exception,  may  take 
"  his  remedy  by  the  courfe  of  the  law,  and  liave  juftice  and 
"right  for  the  injury  done  to  him,  freely  without  fale,  fully 
'*  without  any  denial,  and  fpeedily  without  delay."     It  were 
endlcfs  to  enumerate  all  the  ajprmatlve  adls  of  parliament, 
wherein  juftice  is  dire£led  to  be  done  according  to  the  law  of  [   142  ] 
the  land :  and  what  that  law  is,  every  fubjeft  knows,  or  may 
know,  if  he  pleafes ;  for  it  depends  not  upon  the  arbitrary  will 
of  any  judge,  but  is  permanent,  fixed,  and  unchangeable,  un- 
Icfs  by  authority  of  parliament.     I  (hall  however  juft  men- 
tion a  few  negative  ftatures,  whereby  abufcs,  pervcrfions,  or 
Ways  of  jufticc,  efpeci.lly  by  the  prerogative,  are  reftrained. 
It  is  ordained  by  magna  carta  ^y  that  no  freeman  {hall  be  out- 
hwcd,  that  is,  put  out  of  the  protcftion  and  benefit  of  the 
hws,  but  according  to  the  law  of  the  land.     By  2  Edw.  IIL 
C.8.  and  11  Ric.  IL  c.  10.  it  is  enabled,  that  no  commands 
or  letters  fliall  be  fent  under  the  great  feal,  or  the  little  feal, 
the  fignet,  or  privy  feal,  in  difturbance  of  the  law  5   or  to 
difturb  or  delay  common  right :  and,  though  fuch  command- 
iQents  fliould  come,  the  judges  fhall  not  ceafe  to  do  right ; 
^hich  is  alfo  made  a  part  of  their  oath  by  ftatute  1 8  Edw.  IIL 
ft«  4.    And  by  i  W.  &  M.  ft.  2.  c.  2.  it  is  declared,  that  the 
petended  power  of  fufpending,  or  difpenfing  with  laws,  or 
^execution  of  laws,  by  regal  authority,  without  confent  of 
pvliamcnt,  is  illegal. 

■  «.  29,-  w  »  Inft.  55.  «  c«  ^9. 
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Not  onlf  the  fubftantlal  partt  or  judicial  dccifions,  of  tlm  < 
law,  but  alfo  the  formal  part,  or  method  of  proceeding,  cauo^i 
be  altered  but  by  parliament :  for,  if  once  thofe  outworks  wejr< 
demolifhedy  there  would  be  an  inlent  to  all  manner  of  innovsK- 
tion  in  the  boily  of  the  law  itfelf .     The  king,  it  is  true, 
cre£fc  new  courts  of  juilice;  but  then  they  mu(t  proceed 
cording  to  the  old  eftablifhed  forms  of  the  common  law.  F 
which  reafon  it  is  declared  in  the  (latute  16   Car.  I.  c.i 
upon  the  diflTolution  of  the  court  of  ilarchamberi  that  neitb 
his  majefty,  nor  his  privy  council^  have  any  jurifdi&ion^ 
power,  or  authority  by  Engliih  bill,  petition,  articles,  libel> 
(which  were  the  courfe  of  proceeding  in  the  (larcharoberf 
borrowed  from  the  civil  law,)  or  by  any  other  arbitrary  way 
whatfoever,  to  examine,  or  draw  into  quedion,  determine,  or 
difpofe  of  the  lands  or  goods  of  any  fubje£ls  of  this  kingdom  I 
but  that  the  fame  ought  to  be  tried  and  determined  in  the  or- 
dinary courts  of  juftice,  and  by  courfe  of  law. 

C  ^43  3     4'  ^^  there  fliould  happen  any  uncommon  injury,  or  ia-* 
fringment  of  the  rights  before-mentioned,  which  the  ordi-** 
nary  courfe  of  law  is  too  defe£live  to  reach,  there  ftill  re*^ 
mains  a  fourth  fubordinate  right,  appertaining  to  every  indi-^ 
vidual,  namely,  the  right  of  petitioning  the  king,  or  either 
houfe  of  parliament,  for  the  redrefs  of  grievances.   In  RuffiH' 
we  are  told  ^  that  the  czar  Peter  eftabliflicd  a  law,  that  ncF 
fubjedl  might  petition  the  throne,  till  he  had  firft  petitioned 
two  differentminifters  of  ftare.     In  cafe  he  obtained  juftice 
from  neither,  he  might  then  prefent  a  third  petition  to  the 
prince ;  but  upon  pain  of  death,  if  found  to  be  in  the  wrong. 
The  confequence  of  which  was,  that  no  one  dared  to  offer 
fttch  third  petition  ;  and  grievances  feldom  falling  under  the 
notice  of  the  fovereign,  he  had  little  opportunity  to  redrefs 
them.    The  reftridlions,  for  fome  there  are,  which  are  laid 
upon  petitioning  in  England,  are  of  a  nature  extremely  dif« 
fcrcnt ;  and  while  they  promote  the  fpirit  of  peace,  they  ate 
no  check  upon  that  of  liberty.    Care  only  mud  be  taken,  left, 
under  the  pretence  of  petitioning,  the  fubjciSl  be  guilty'of  any 

y  Montcfq.  Sp.  Li  ili.  ^« 

riot 
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riot  or  tumult ;  as  happened  in  the  opening  of  the  memorable 
pariiament  in  1640:  and,  to  prevent  this»  it  is  provided  by^ 
tbeftatute  13  Car.  II.  ft.  i.  c.  5.  that  no  petition  to  the  king, 
ordther  houfe  of  parliament,  for  any  aktration  in  church 
orftate^  Ihall  be  (igned  by  above  twenty  perfons,  unkfs  the 
natter  thereof  be  approved  by  three  juftices  of  the  peace,  or 
tie  major  part  of  the  grand  jury  (i6},  intlie  country^  and  in 
I'Oodoaby  the  lord  mayor,  aldermen,  and  common  council : 
Bor (hall  any  petition  be  prefcnted  by  more  than  ten  perfons 
2tatime.  Bur,  under  thefe  regulations,  it  is  declared  by 
the  ftatutc  I  W.  &  M.  ft.  2.  c.  2.  that  the  fubjeft  hath  a 
Tight  to  petition  ;  and  that  all  commitments  and  profecutious 
fcrfuch  petitioning  are  illegal. 

5.  The  fifth  and  laft  auxiliary  right  of  the  fubjeft,  thp.t  I 
flttll  at  prefent  mention,  is  that  of  having  arms  for  their  de- 
fcncf,  fuitable  to  their  condition  and  degree,  and  fuch  as  are 
allowed  by  law.  Which  is  alfo  declared  by  the  fame  ftatute  [  144  ] 
iV'&M.  ft.  2.  c.  2.  and  it  is  indeed  a  public  allowance 
wdcrduc  reftri£lions,  of  the  natural  right  of  refiftance  and 
W-prcfcrvation,  when  the  fanflions  of  fociety  and  laws  aire 
foiffld  infufEcient  to  reftrain  the  violence  of  oppreflion. 

In thcfc  feveral  articles  confift  the  rights,  or,  as  they  are 

wfqoently  termed,  the  liberties   of  Engli(hmen :    liberties, 

"^generally  talked  of  than  thoroughly  underftood  ;  and 

pthighly  neccflary  to  be  perfeftly  known  and  confidered  by 

f^tTj  man  of  rank  or  property,  left  his  ignorance  of  the 

points  whereon  they  are  founded  fliould  hurry  him  into  fiic- 

ft'on  and  licentioufuefs  on  the  one  hand,  or  a  pufillanimous 

indifference  and  criminal  fubmilEon  on  the  other.     And  we 


(16)  Either  at  the  alTKcs  or  quarter  fcflions.  The  punifhment 
for  offending  againft  this  a6l  not  to  exceed  a  fine  of  i  oo/.  and 
unprifonment  for  three  months.  Upon  the  trial  of  lord  George 
Surdon^  lord  Mansfield  apd  the  court  declared,  that  they  were 
Jcarly  of  opinion  that  this  ftatute  was  not  in  any  degree  affected 
J  the  bill  of  rights,   i  If^,  isf  M*  Jl.  2.  e.  2.     Dou^.  571. 

Vol.  I.  N  have 
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have  fecn  that  thcfe  rights  confift,  priinarilf ,  m  the  free  en* 
joyment  of  perfonal  fecurity,  of  perfonal  liberty^  and  of  pri* 
Tate  property.  So  long  as  thefe  remain  inviolate,  the  fub- 
jeft  is  perfe£lly  free ;  for  every  fpccics  of  compulfive  tyranny 
and  oppreflion  muft  a£l  in  oppofition  to  one  or  other  of  thefe 
rights,  having  no  other  obje£l  upon  which  it  can  poffibly  be 
employed.  To  preferve  thefe  from  violation,  it  is  necefiary 
that  the  conftitution  of  parliament  be  fupported  in  it's  foil 
vigour;  and  limits,  certainly  known,  befctto  the  royal  pre- 
rogative. And,  hftly,  to  vindicate  thefe  rights,  when  actu- 
ally violated  or  attacked,  the  fubjeAs  of  England  are  enti- 
tled, in  the  (ird  place,  to  the  regular  adminiftration  and  free 
courfe  of  judice  in  the  courts  of  law ;  next,  to  the  right  of 
petitioning  the  king  and  parliament  for  redrefs  of  grievances ; 
and,  ladly,  to  the  right  of  having  and  ufing  arms  for  felf- 
prefervation  and  defence.  And  all  thefe  rights  and  liberties 
it  is  our  birthright  to  enjoy  entire  ;  unlefs  where  the  laws  of 
our  country  have  laid  them  under  neccflary  reftraints.  Rc- 
ilraints  in  themfelves  fo  gentle  and  moderate,  as  will  appear 
upon  farther  enquiry,  that  no  man  of  fenfe  or  probity  would 
wifh  to  fee  them  flackened.  For  all  of  us  have  it  in  our  choice 
to  do  every  thing  that  a  good  man  would  defire  to  do  ;  and 
are  reftrained  from  nothing,  but  what  would  be  pernicious 
either  to  ourfblves  or  our  fellow-citizens.  So  that  this  review 

[  i^j  ]of  our  fituation  may  fully  juftify  the  obfervation  of  a  learned 
French  author,  who  indeed  generally  both  thought  and  wrote 
in  the  fpirit  of  genuine  freedom  * ;  and  who  hath  not  fcrupled 
to  profefs,  even  in  the  very  bofom  of  his  native  country,  that 
the  JingUfli  is  the  only  nation  in  the  world,  where  political 
or  civil  liberty  is  the  dire£t  end  of  it^sconftitution.  Recom- 
mending therefore  to  the  ftudent  in  our  laws,  a  farther  and 
more  accurate  fearch  into  this  extenfive  and  important  title^ 
I  (hall  clofe  my  remarks  upon  it  with  the  expiring  wiih  of  the 
famous  father  Paul  to  his  country,  "  Esto  perpetua  I* 

0 

s  Moatefi|.  Sp,  L*  xi.  5.' 
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CHAPTER     THE     SECOND. 


OF     THE     PARLIAMENT. 


WE  are  next  to  treat  of  the  rights  and  duties  of  perfons^ 
as  they  are  members  of  fociety,  and  (land  in  various 
lelacions  to  each  other.  Thefe  relations  are  either  public  or 
private  :  and  we  will  (irft  confiderthofe  that  are  public. 

The  moft  univerfal  public  relation,  by  which  men  are 
GonneAed  togetheri  is  that  of  government ;  namely,  as  go- 
Tcmorsand  governed,  or,  in  other  words,  as  magidrates  and 
people.  Of  magiftratcs  fome  alfo  zTe/upreme,  in  whom  the 
fincreign  power  of  the  (late  reddes;  others  zrc /ubordifiatep 
deriving  all  their  authority  from  the  fupreme  magiftrate,  ac- 
countable to  him  for  their  condud,  and  a£ting  in  an  inferior 
iecondary  fphere. 

In  all  tyrannical  governments  the  fupreme  magidracy,  or 
the  right  of  both  making  and  of  enforcing  the  laws,  is  vefted 
in  one  and  the  fame  man,  or  one  and  the  fame  body  of  men; 
and  wherever  thefe  two  powers  are  united  together, there  can 
be  no  public  liberty.  The  magidrate  may  ena£l  tyrannical 
lawSj  and  execute  them  in  a  tyrannical  manner,  fmce  he  is 
poilefled,  in  quality  of  difpenferof  judice,  with  all  the  power 
wbich  he  as  legiflator  thinks  proper  to  give  himfclf.  Bur, 
where  the  legiflative  and  executive  authority  are  in  didin£l 
hands,  the  former  will  take  care  not  to  entrud  the  latter  with 
i  ib  large  a  power,  as  may  tend  to  the  fubverfion  of  it's  own  in- 
\  dependence^  and  therewith  of  the  liberty  of  the  fubje£l.  "With 
I  ■«  therefore  in  England  tliis  fupreme  power  is  divided  into 

N  2  two 
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two  brnnchcs ;  the  one  legiflative,  to  wit,  the  parlian 
confiding  of  king,  lords,  and  commons  ;  the  other  execi 
confiding  of  the  king  alone.  It  will  be  the  bufinefs  of 
chnpter  to  confider  the  Britifli  parliament;  in  which 
legiflative  power,  and  (of  courfc)  the  fupreme  and  abf 
autl^ority  of  the  date,  is  veded  by  our  conditution. 

The. original  or  fird  inditution  of  parliament  is  oi 
thofe  matters  which  lie  fo  far  hidden  in  the  dark  ages  o 
tiquity,  that  Uie  tracing  of  it  out  is  a  thing  equally  difl 
and  uncertain.  The  word,  parliamenty  itfelf,  (parieme. 
colloquium^  as  fome  of  ourhidorians  tranflate  it,)  is  com] 
tively  of  modern  date;  derived  from  the  French,  and  Ggi 
ing  an  aflembly  that  met  and  conferred  together.  It  was 
applied  to  general  aflemblies  of  the  dates  under  Louis 
in  France,  about  the  middle  of  the  twelfth  century  *  (i). 

*  Mod.  Un.  Hift.  xxi«i.  307.      The     in  the  preao^ble  to  theftatuteof  W 
flrlV  mention  of  it  in  our  Aatut:  law  Is     i.     3  Edw.  I.  A.  D.  1172. 


(l)  The  word  par  liamcnfum  was  not  ufcd  in  England  till 
reign  of  Hen.  III.  [Pryn,  on  4  Injl*  2.)  Sir  Henry  Spelman  1; 
Gloflary,  (voc.  Pari, )  fays,  Johannes  rex  baud  dlcam  parliamft 
nam  hoc  nomen  non  turn  emicuity  Jed  communis  concilii  regni  formi 
ioadionem  perfp'tcuam  dedlt. 

It  was  from  the  ufc  of  the  word  parliamenium  that  Prynnc  d 
Tcrcd  lord  Coke's  manufcnpt,  Modus  tenendi  parllamentum  ten 
regis  EdwardiyJiUi  regis  Elheldredi^  (sc.  to  be  f])uriou8.  Lord  ( 
fct  a  high  value  upon  it,  and  has  afTured  us,  "  that  certain  ; 
•*  this  modus  was  rchearfcd  and  declared  before  the  conqueror  ai 
<•  conqueft,  and  by  him  approved."  (4  In/l,  12.)  But  for  n 
reigns  after  this  word  was  introduced,  it  was  indifcriminatcly 
plied  to  a  feflion  and  to  the  duratio^;i  of  the  writ  of  fummons ; 
now  confine  it  to  the  latter,  viz.  to  the  period  between  the  mcc 
after  the  return  of  the  writ  of  fummons  and  the  difTolution.  J 
mology  is  not  always  frivolous  pedantry  ;  it  fometimes  may  af 
au  ufeful  comment  upon  the  original  fignification  of  a  word, 
inconfidcrable  pains  have  been  beflowed  by  learned  men  in  an 
(ing  the  word  parliament ;  though  the  following  fpecimens  will  i 
rather  to  amufc  than  to  inftrud  2  "  The  word  parliament,"  f 
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it  is  certain  that,  long  before  the  introduftion  of  the  Norman 

language  into  England,    all  matters  of  importance   were 

debated  and  fettled  in  the  great  councils  of  the  realm.     A 

pradice,  which  feems  to  have  been  univerfal  among  the 

nonbem  nations,  particularly  the  Germans  ^  ^  and  carried 

^  D*  mimrihus  rehiit  frimcifct  cotrfuItaMt^    de  wupriitu  tmnex.      Tx.  de  mor^ 
Ctrm.  r.  1 1. 


T-^ 


<Mc,  "  18  compounded  of  parinm  lamentum ;  becaufe  (as  he  thinks) 
*^  tiie  peers  of  the  realm  did  at  thcfe  aCfemblies  lament  and  com- 
"  plain  each  to  the  other  of  the  enormities  of  the  country^  and 
•*  thereupon  provided  redrefs  for  the  fame."  {^Lamh,  Avch,  235.) 
^inutelocke  in  his  notes  (174.),  declares,  **  that  this  denvation  of 
**  parliament  is  a  fad  etymology.**     Lord  Coke  and  many  others 
%,  that  **  it  is  called  parliament  becaufe  erery  member  of  that 
**  court  (hould  fincercly  and  difciretly  ^Wat/zi  mna^  fpeak  his  mind 
Tor  the  general  good  of  the  commonwealth."    (6V  Lift,  iio.) 
Mr.  Lambard  inform  us,   that    **  Lawrence  VaUo  mifliketh  tint 
**  dcmation."  {^Arcb.  236.)  And  I^wrence  Vallo  is  not  fingular  ; 
fcr  Mr.  Barrington  affures  us,  that "  lord  Coke's  etymology  of  the 
**  word  parliament  from  fpeaking  one's  mind  has  been  long  ex* 
^  ploded.     If  one  might  pre  funic  (adds  he)  to  fubftitute  anuther 
la  it's  room  after  fu  many  giielTcs  by  others,  I  fhould  fuppofc 
*t  was  a  compound  of  the  two  Celiac  words )^<ir^  and  menty  or 
■nit/.    Both  thefe  words  are  to  be  found  in  Bullet's  Celtic  Dic- 
tionary publifhjcd  at  Befan9on  in  1754.  B^  ^^  ^^     ^^  renders 
^<r^by  the  French  infinitive /ar/rr ;  and  we  nfe  the  word  i|i 
£^Iaiid  as  a  fubitautive,  viz.  parley  /  meut  or  mend  is  rendered 

•  pmtke^  ahondance.  The  word  parliament  therefore  being  re- 
**  fclfcd  into  it's  conftituent  fyllables,  may  not  improperly  be  faid 

^  fignify  what  the    Indians  of  North  America  call  a  Great 

*  Talk."  (Ant.  Stat.  48.) — I  fhall  leave  it  to  the  reader  to  deter- 
*^^  which  of  thefe  derivations  is  moft  dcfcriptive  of  a  parlia* 
"^ ;  and  perhaps  after  fo  much  recondrte  Icammg  it  may  ap. 
P^  prefumptuous  in  me  to  obferve,  that  parliament  imported 
<^giQal]y  nothing  more  than  a  council  or  conference ;  and  that 
*^  in  parliament  has  no  more  fignification  than  it  has  in  impeach- 
'^t  engagrement,  imprifonment,  hereditament,  aind  a  thonfand 
^^^of  the  fame  nature,  though  the  civilians  have  adopted  a  Gmiiar' 
*"^tiqn,  vij.  tcftament  from  ujlari  wcnfem.  Tay«  Gv,  Law,  70^ 

■     N3  by 
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by  tlicm  into  all  the  countries  of  Europe,  which  they  over- 
ran at  the  diiTolution  of  the  Roman  empire.  Relics  of  which 
conflitution,  under  various  modifications  and  changes,  are 
ftill  to  be  met  with  in  the  diets  of  Poland,  Germany,  and 
Sweden,  and  the  affembly  of  the  eftates  in  France^:  for  what 
is  there  now  called  the  parliament  is  only  the  fupreme  court 
ofjufticc,  conGfting  of  the  peers,  certain  dignified  ecclefiaf- 
tics  and  judges ;  which  neither  is  in  pra£^ice,  nor  is  fup- 
pofed  to  be  in  theory,  a  general  council  of  the  realm. 

With  us  in  England  this  general  council  hath  been  held 
immemorially,  under  the  feveral  nan)es  of  tnychel-fytioth  or 
great  council,  michel- gemote  or  great  meeting,  and  more  frc- 
[|  148  3  quently  'wittena-gemote^  or  the  meeting  of  wife  men.     It  waa- 
alfo  (tiled  in  Latin,  commune  concilium  regni,  magnum  conci^^ 
Hum  regis f  curia  magnay  conventus  magnatum  vel  procerum^  aj^^ 
Jlfa  generalise  and  fomctimes  communitas  regni  Anglioi  ^,  W^s 
have  indances  of  it's  meeting  to  order  the  affairs  of  the  kin^^ 
doni,  to  make  new  laws,  and  to  mend  the  old,  or,  as  Flet^  ^ 
cxpreflcs  it,  "  novis  injuriis  emerfis  nova  conJUtuere  remedial* 
fo  early  as  the  reign  of  Ina  king  of  the  Weft  Saxons, 
king  of  the  Mercians,  and  Ethelbert  king  of  Kent,  in 
.feveral  realms  of  the  heptarchy.     And,  after  their  uniosy 
the  mirror  informs  ^  us,  that  king  Alfred  ordained  for     a 
perpetual  ufage,  that  theilb  councils  (hould  meet  twice  in  ^lie 
^year,  or  oftener,  if  need  be,  to  treat  of  the  government  of 
•God's  people;  how  they  (hould  keep  themfclves  from  fin, 
fhould  live  in  quiet,  and  fliould  receive  right.     Our  fuccccd- 
ing  Saxon  and  Dani(h  monarchs  held  frequent  councils  of  this 
fort,  as  appears  from  their  refpeflive  codes  of  laws ;   the 
titles  whereof  ufually  fpeak  them  to  be  ena£led,  either  by  the 
king  v/ith  the  advice  of  his  wittena-gemote,  or  wife  men^  M 
•*  baecfunt  injlitutay  quae  Edgarus  rex  conJtHofapientumJuoruf» 
"  injlituit ;"  or  to  be  ena^ed  by  thofc  fages  with  the  advic*^ 

«  Thefe  were  ancmbled  for  the  laft  <J  Glanvil.  /.  13.  r.  32.  7.9.  e*  *^ 

tifloe,  A'  D.  1561.  (See  WhjteU  cice  of  — Pref.  9  Rep.— 2  Inft.  526. 

•pari.  c.  72.)  or  according  to  Robertfon,  «  /.  ».  r.  2. 

jtD*  16x4.    (Hift.  Cb.  V.  i.  369.)  f  c.i.  §3^ 
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of  the  king,  as,  '^  haec  funt  judicla^  quaefaptentes  confilio  regis 
"  Etbeljam  infHtuerunt i^  or  laftly,  to  be  ena£ted  by  them 
both  together,  as,  <^  haecfunt  inftitutionesy  quas  rex  Edmundus 
^ et epifcopi/ui cum fapientibus fuis  injlituerunt*^ 

There  is  alfo  no  doubt  but  thefe  great  councils  were  oc- 
calionally  held  under  the  firft  princes  of  the  Norman  line. 
Glanyil,  who  wrote  in  the  reign  of  Henry  the  fecond, 
fpealdng  of  the  particular  amount  of  an  amercement  in  the 
(beriflTs  court,  fays,  it  had  never  been  yet  afcertained  by  the 
general  aflife,  oraflembly,  but  was  left  to  the  cuftom  of  par- 
ticular counties  ^.  Here  the  general  aflife  is  fpoken  of  as  a 
meeting  well  known,  and  it's  ftatutes  or  decifions  are  put  in 
amanifeft  contradiftindiion  to  cuftom,  or  the  common  law.  [  149  1 
And  in  Edward  the  third's  time  an  a£l  of  parliament,  made 
in  the  reign  of  William  the  conqueror,  was  pleaded  in  the 
cafe  of  the  abbey  of  St.  Edmund's-bury,  and  judicially  aU 
lowed  by  the  court  \ 

Hence  it  indifputably  appears,  that  parliaments,  or  ge- 
i^ral  councils,  are  coeval  with  the  kingdom  itfelf.  How  thofe 
pvliaments  were  conftituted  and  compofed,  is  another  quef- 
Qon,  which  has  been  matter  of  great  difpute  among  our 
^ned  antiquaries  \  and,  particularly,  whether  the  com- 
Oongwere  fummoned  at  all;  or  if  fummoned,  at  what  pe- 
riod they  began  to  form  a  diftinflt  affembly.  But  it  is  not 
ftyintention  hereto  enter  into  controverfies  of  this  fort.  I 
koldit  fufficient  that  it  is  generally  agreed,  that  in  the  main 
^e  conftitution  of  parliament,  as  it  now  ftands,  was  marked 
^t  folong  ago  as  the  feventeenth  year  of  king  John,  A,  D. 
^^15,  in  the  great  charter  granted  by  that  prince: ;  wherein 
**  promifes  to  fummon  all  archbifhops,  bifliops,  abbots, 
(^flS|  and  greater  barons,  perfonally  *,  and  all  other  tenants 
^  chief  under  the  crown,  by  the  (heriif  and  bailifls ;  to  meet 

*  %i0tf  ^  dibtai  per  uuliam  fffifdm    c.  lo» 
P*»§km  dtttrmimmtum  efi^jtdfrQ  cenjue^         ^  Ycv  book.  2 1  £4w.  III.  6o, 
^^BtJiMfiubntmcimU^tutim  dcbgtur,  /*  9. 

N4  at 
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at  a  certain  place,  with  forty  days  notice,  to  aiTcfs  aids  and 
fcutJiges  when  neccflary.  And  this  conftitution  has  fubfid- 
cd  in  faft  at  lead  from  the  year  1266,  49  Men.  Ill:  there 
being  ftill  extant  writs  of  that  date,  to  fummon  knights,  citi- 
zens, and  burgcflesto  parliament  (2).  I  proceed  therefore  to 
inquire  wherein  confifts  this  conftitution  of  parliament,  as  it 
now  (lands,  and  has  flood  for  the  fpacc  of  at  lead  five  hun- 
dred years.  And  in  the  profecution  of  this  inquiry,  I  (hall 
confider,  firft.  the  manner  and  time  of  it's  afTembling  :  fc- 
condly,  its  conflitucnt  parts  :  thirdly,  the  laws  and  cudoms 
relating  to  parliament,  confidered  as  one  aggregate  body ; 
fourthly  and  fifthly,  the  laws  and  cudoms  relating  to  each 
houfe  feparately  and  didinflfy  taken :  fixthly,  the  methods 
of  proceeding,  and  of  making  datutes,  in  both  houfes:  and 
ladly,  the  manner  of  the  parliament's  adjournment,  proro- 
gation, and  diiTolution. 

[  I  JO  ]  I.  As  to  the  manner  and  time  of  afTembling.  The  parlia- 
ment is  regularly  to  be  fummoned  by  the  king's  writ  or  letter, 
ifTucd  out  of  chancery  by  advice  of  the  privy  council,  at  lealt 
forty  days  before  it  begins  to  (it(3).  It  is  a  branch  of  the  royal 
prerogative,  that  no  parliament  can  be  convened  by  it's  own. 
.authority,  or  by  the  authority  of  any,  except  the  king  alone. 
And  this  prerogative  is  founded  upon  very  good  reafon.  For, 
fuppofing  it  had  a  right  to  meet  fpontaneoufly,  without  being 


(2)  The  01 -gill  and  progrefs  of  parliaments  and  our  conftit lo- 
tion will  be  difcLuTcd  at  large  in  the  fupplcmcntal  volume. 

(3)  This  i^  a  provlfion  of  the  magna  charta  of  king  John  :  facnC" 
Viusfuwniojicn,  iSr*   ad  cerium  diem  fcU'tcet  ad  Urm'mum  quadragirif^ 
dierur.i  adm'inus  ft  ad certtimlocum,  (Black.  Mag.  Ch.  Joh.  1 4.)       It 
ir.  en:  treed  by  7  5c  8  W.  c.  25.  which  enacfls  that  there  fhall   "be 
forty  diiys  between  the  ttfle  r.nd  the  return  of  the  writ  of  fufH- 
mons  ;  and  this  time  is  by  the  uniform  praftice  fmcc  the  union  cik- 
ttiic'cd  to  fifty  days.   (2  Half,  235.)   This  praf^ice  was  introduced 
by  tiiC  22d  article  of  the  a6t  of  union,  which  required  that  time 
between  the  telle  and  thereturn  of  the  writ  of  fumroons  for  the 
liift  parliament  of  Great  Britain. 


«« 
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called  together,  it  is  impoffible  to  conceive  that  all  the  niem« 
bers,  and  each  of  the  houfes,  would  agree  unanimoufly  upon 
the  proper  time  and  place  of  meeting  ;  and  if  half  of  the 
members  met,  and  half  abfented  thcmfelves,  who  (hnll  deter- 
mine which  is  really  the  Icgiflative  body,  the  part  aflembled^ 
or  that  which  (lays  away  ?    It  is  therefore  necefTary  that  the 
parliament  (hould  be  called  together  at  a  determinate  time 
and  place ;  and  highly  becoming  it's  dignity  and  independ- 
ence,  that  it  (hould  be  called  together  by  none  but  one  of 
it*s  own  conftituent  parts :    and,  of  the   three  conflituent 
parts,  this  office  can  only  appertain  to  the  king ;  as  he  is  a 
Cngle  perfon,  whofe  uiil  may  be  uniform  and  fleady ;  the 
firft  perfon  in  the  nation,  being  fuperior  to  both  houfes  la 
dignity ;  and  the  only  branch  of  the  legiflature  that  has  ai 
fcparate  exiftence^  and  is  capable  of  performing  any  a£l  at  a 
time  when  no  parliament  is  in  being  ^  Nor  is  it  an  exception 
to  this  rule  that,  by  fome  modern  ftatutes,  on  the  demife  of 
*)ting  or  queen,  if  there  be  then  no  parliament  in  being,  the 
hft  parliamcat  revives,  and  it  is  to  fit  again  for  fix  months, 
finltfs  diflblved  by  the  fucceflbr  :  for  this  revived  parliament 
roull  have  been  originally  fummoncd  by  the  crown  (4). 

• 

It  is  true,  that  by  a  (latute,  16  Car.  I.  c.  i.  it  wasenad-  C  151  ] 
^1  that,  if  the  king  negledled  to  call  a  parliament  for  three 
years,  the  peers  might   afl"emblc    and    ifllie    out  writs  for 
^Ong  one  ;  and,  in  cafe  of  neglcft  of  the  peers,  the  con- 
ftitucnts  might  meet  and  ele£l  one  themfelves.     But  this,  if 

*  By  motives    fomewhAt  fimilar   to  which   their     hiflorians    hate  afligned 

*^ethe  republ'c  of  Venice  was  a^u-  thefe,  at  the  principal  te4(bns.     i.  The' 

*^t  wbeo  towards  the  end  of  the  fe-  pr6|.riety  of  having  the  executive  power 

^tli  century  it  abolilhed  the  tribunes  a  part  of  the  Irgiflative,  or  fenatej   to 

*>f  the  people,  who  Mere  annually  chofen  which   ti.e    former   annual   magifbratet 

■!  ihc  feveral  diftri^s  of  the  Venetian  were  not  ad'f  itted.    2.  The  necefl)tyof 

^>torj»  and  conilituted  a  doge  in  their  having  a  Hngle  peifon  to  convoke  the 

^'^J  in  whom  the  executive  power  great  council  when  feparated.     (Mod* 

^  the  flate  at  prefent    refides.      For  Un.  Hid.  xxvii.  15.) 

■  t 

(4)  Sec  p.  i88. 

ever 
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ever  put  in  praftice,  would  have  been  liable  to  all  the  incon* 
veniencies  I  have  juft  now  dated :  and  the  a£l  itfelf  was 
cdeemed  fo  highly  detrimental  and  injurious  to  the  royal 
prerogative,  that  it  was  repealed  by  ftatute  i6  Car.  II.  c.  i. 
From  thence  therefore  no  precedent  can  be  drawn. 

It  16  alfo  true,  that  the  convention. parliament,  which 
redored  king  Charles  the  fecond,  met  above  a  month  before 
his  return  \  the  lords  by  their  own  authority,  and  the  com* 
mons  in  purfuance  of  writs  iflued  in  the  name  of  the  keepers 
of  the   liberty  of  England  by  authority  of  parliament :  and 
that  the  faid  parliament  fat  till  the  twenty-ninth  of  December, 
full  feven  months  after  the  reftoratlon  ;  and  enacled  many 
laws,  feveral  of  winch  are  dill  in  force.  But  this  was  for  the 
neceflity  of  the  thing,  which  fuperfedes  all  law  ;  for  if  they 
had  not  fo  met,  it  was  morally  impoflible  that  the  kingdom 
fhould  have  been  fettled  in  peace.     And  the  firft  thing  done 
after  the  king's  return  was  to  pafs  an  zQi  declaring  this  to 
be  a  good   parliament,    notwlthftanding  the  defc^i  of  the 
king's  writs  '.     So  that,  sis  the  royal  prerogative  was  chiefly 
wounded  by  their  fo  meeting,  and  as  the  king  hlmfelf,  who 
alone  had  a  right  to  objedi,  confented  to  wave  the  obje^ion^ 
this  cannot  be  drawn  into  an  example  in  prejudice  of  the 
rights  of  the  crown.     Befides  we  {bould  alfo  remember,  thac 
it  was  at  that  time  a  great  doubt  among  the  lawyers  ^^  whe-» 
ther  even  this  healing  a£t  made  it  a  good  parliament  \  andL 
-^held  by  very  many  in  the  negative:    though  it  feems  to  hav^ 
been  too  nice  a  fcruple(5).  And  yet,  out  of  abundant  caution  » 
it  was  thought  neccflary  to  confirm  it's  ai^s  in  th6  ncjtf  pax"-» 
liamcnr,  by  ftatute  13  Car.  II.  c.  7.  &  c.  14. 

*  Stat.  12  Car.  II.  ^.  i.  k  i  Sid.  j. 


(5)  William  Drake,  a  merchant  of  London,  was  impeach <:<3 

for  writing  a  paiuphlct  intitlcd.   The  Long  Parliament  mriveJ,      in 

which  he  maintained,  that  there  could  he.  no  legiflative  authoarit.y 

till  that  was  legally  and  regularly  diflblved  by  the  king  and  the  t -wo 

houfes  of  parliament,  according  to  the  16  Car.  I.  c.  7.  Corn,  y^^^^^ 

20  Nov.  1660. 

iC  Tt 
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It  is  likcwife  true,  that  at  the  time  of  the  revolution, 
if.  D.  i688>  the  lords  and  commons  by  their  own  authority, 
and  upon  the  fummons  of  the  prince  of  Orange,  (afterwards 
king  William,)  met  in  a  convention,  and  therein  difpofed  of 
the  crown  and  kingdom*     But  it  muft  be  remembered,  that 
this  afiembling  was  upon  a  like  principle  of  neceflity  as  at  the 
reftoration  ;  that  is,  upon  a  full  convidlion  that  king  James 
the  fecond  had  abdicated  the    government,    and  that  the 
throne  was  thereby  vacant :  which  fuppofition  of  the  indivi- 
dual members  was  confirmed  by  their  concurrent  refolution^ 
vhen  they  a£tually  came  together.     And,  in  fuch  a  cafe  as 
the  palpable  vacancy  of  a  throne,  it  follows  ex  neceffttate  reil 
Aat  the  form  of  the  royal  writs  muft  be  laid  afide,  otHcrwife 
no  parliament  can  ever  meet  again.     For,  let  us  put  another 
poffible  cafe,  and.fuppofe,  for  the  fake  of  argument,  that 
the  whole  royal  line  Ihould  at  any  time  fail  and  become  cz« 
tio£l,  which  would  indifputably  vacate  the  throne :  in  this 
fitoation  it  feems  reafonable  to  prefume,  that  the  body  of  the 
oatbn,  confiding  of  lords  and  commons,  would  have  a  right 
to  meet  and  fettle  the  government;  otherwife  there  mud  be 
no  government  at  all.  And  upon  this  and  no  other  principle 
<fi(l  the  convention  in  1688  affcmble.     The  vacancy  of  the 
throne  was  precedent  to  their  meeting  without  any  royal 
fummons,  not  a  confequence  of  it.     They  did  not  afiemble 
without  writ,  and  then  make  the  throne  vacant  j  but,  the 
throne  being  previoufly  vacant  by  the  king's  abdication,  they 
iflcmbled  without  writ,  as  they  muft  do  if  they  aflcmbled  at 
alL  Had  the  throne  been  full,  their  meeting  would  not  have 
*^cn  regular  \  but  as  it  was  really  empty,  fuch  meeting  be* 
^nic  abfolutcly  neccflary.    And  accordingly  it  is  declared  by 
ftitutc   I  W.  &  M.  ft.  I.  c.  I.  that  this  convention    was 
'^ally  the  two  houfes  of  parliament,  notwithftanding  the 
^mof  writs  or  other  defers  of  form.     So  that,  notwith- 
^^oding  thefe  two  capital  exceptions,  which  were  juftifiable 
^oly  on  a  principle  of  neceflity,  (and  each  of  which,  by  the 
^*y>  induced  a  revolution  in  the  government,)  the  rule  laid 
^^^n  18  in  general  certain^  that  the  king,  only,  can  convoke 
*  pwliamcnt. 

And 
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Akd  this  by  the  antient  ftatutes  of  the  realm  ^  he  is  bound 
to  do  every  year,  or  oftcncr,  if  need  be.  Not  that  he  is,  or. 
ever  was,  obliged  by  thefe  (latutes  to  call  a  netv  parliament 
CYcry  year ;  but  only  to  permit  a  parliament  to  fit  annually 
lor  tixe  redrefs  of  grievances,  and  difpatch  of  bulmefs,  if  nerd 
h  (6)«  Thefe  lad  words  are  fo  loofe  and  vague>  that  fuch  of 

'  4  Edw.  III.  c.  14.     36  Edw.  III.  c  10. 


{5}  Mr.  Granville  Sharp,  m  a  treatife  publiflicd  foroc  years  zgo^ 
argued  ingcnioufly  againfl  this  con{lru^on  of  tlie  4  £d.  III.  and 
maintaflied  that  the  words,  ifneedbcy  referred  only  to  the  preced- 
ing word,  ofiener^  So  that  the  true  figniHcatron  was,  that  a  par- 
Kiuient  (hould  be  held  once  every  year  at  all  events  ;  and  if  there 
Aould  be  any  need  to  hold  it  oftener,  then  more  than  once.  (See 
iis  Declaration,  Sec.  p.  166. )  The  cotemporary  records  of  parHa- 
mcut,  in  fomc  of  which  it  is  fo  cxprtfled  without  any  ambiguity, 
prove- beyond  all  controverfy  that  this  is  the  true  conflrudlton.  In 
aadent  times  many  favourite  laws  were  frequently  re-ena£led. 
In  the  50  Ed.  III.  it  is  expref&Iy  and  abfolutely  declared,  that  a 
p^liament  (hould  be  held  once  a  year.  {^Rot^  ParL  No.  i8(x.)  In 
the  I  R«  IL  we  find  again  another  petition  from  the  coinmonsj 
that  a  parliament  (hould  be  held  once  a  year  at  the  leajl :  **  ^u^ 
**  fleje  a  n^^  dit  S^  de  tenir  parlement  unfoetz  par  an  au  meyn'z^  et 
**  ceo  en  lieu  convenable  J^  Tlie  king's  anfwer  is,  **  As  to  that 
**  parliament  (hall  be  held  every  year,  let  the  flatntes  thereupon 
*•  be  kept  and  prefervcd  ;  but  as  to  the  place  where  the  parUanient 
••  (hall  be  held,  the  king  wQl  therein  do  his  pleafure."  {^RoU 
Pdrf.  No.  95'.)  And  in  the  next  year,  the  king  declared  he  had 
fbmmoned  the  parliament,  becaufe  it  was  ordained  that  parliament 
ftould  be  hdd  once  a  year.  (Rof»  ParL  2  R.  II.  No.  4.) 

But  I  can  by  no  means  agree  wiih  Mr.  Sbatp,  and  tliofc  who 
contend  that  it  is  the  meaning  of  thefe  records  and  llatutes  that 
ttvere  flioiild  be  an  eledlion  every  year.  The  woid  parliament  at 
itiat  time  did  not  necefTarily  include  any  fuch  idea ;  for  it  is  every 
where  applied  to  a  fefGon  without  any  dillindlion,  whether  it  was 
held  after  a  prorogation  or  a  di(rolution.  {^Rot.  ParL  pqjjim, )  It 
is  true  that  for  fome  time  after  the  houfe  of  commons  was  regu- 
larly eflabhfhed  diflblutions  were  frec^uent ;  for  at  that  time  the 

dedors 
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our  monarchs  as  were  inclined  to  govern  without  parlia- 
ments«  neglected  the  convoking  them  fometimes  for  a  verjr 
confiderable  period,  under  pretence  that  there  was  no  need 
of  them.  But,  to  remedy  this,  hy  the  (latute  16  Car.  II.  c«  !• 
it  is  ena£led,  that  the  fitting  and  holding  of  parliaments  (hall 
not  be  intermitted  above  three  years  at  the  mod.  And  by  the 
(latute  I  W.  &  M.  (I.  2.  c.  2.  it  is  declared  to  be  one  of  the 
rights  of  the  people,  that  for  redrefs  of  all  grievances,  and 
for  the  amending,  (Irengthening,  and  preferving  the  lawSf 
parliaments  ought  to  be  he\A  frequently.  And  this  indefinite 
frequency  is  again  reduced  to  a  certainty  by  ftatute  6  W.  &  M. 
c  2.  which  eaa£):s,  as  the  (latute  of  Charles  the  fecond  had 

•Icdon  were  few,  and  a  feat  in  parliament  was  confidercd  rather  a 
burden  to  be  avoided  than  a  didin^ion  to  be  folicited ;  and  the 
members  were  not  enabled  to  recover  their  wages  till  the  king  had 
dificharged  them  from  further  attendance,  by  putting  an  end  to  the 
parfiament.  In  the  firtt  reigns  after  the  reprelentation  of  the  com- 
nu)ns  was  eftabliflied,  the  duration  and  intermiffions  of  parliaments 
WCTc  ihort ;  but  for  feveral  reigns  preceding  the  revolution,  both 
M  become  extended  to  fuch  a  length,  that  it  became  neceflary 
(or  the  parliament  to  interpofe  it*8  authority,  and  fix  fome  limits 
^  it's  own  exiilence. 

In  the  following  rcigos^  the  longeft  durations  and  intermifBon 
^wc  nearly  as  follows : 

Duration.  Intermifiion. 

Hen.  VIII.         6  years.  -  -      6  years. 

Edw.  VI.  4  -  -      — 

Eliz.  II  .  -       4 

Ja.  I.  -9  -  -      6 

Ch.  I.         .         8  •  -  12 

Ch.  II.      -       I?  -  -      4 

See  the  printed  Report  of  the  Committee  to  examine  Precedents 

in  Impeachments,  19  April  1791,  (p.  16.  et  feq.)     In  Ireland 

^crc  was  no  regular  meeting  of  the  parliament  from  1666  till 

*^2;  and  from  the  reign  of  Queen  Anne  in  17035  it  affembled 

OQlyonce  in  two  years,  till  1783  ;  fince  which  time  it  has  fat  every 

y«ar  as  in  England.  {Lord  Mauntmor.  419.) 

done 


153  I'beRic^HTS  Booicl. 

done  before,  that  a  new  parliament  (hall  be  called  withia 
^     three  years  "^  after  the  determination  of  the  former  {*])• 

II.  The  condituent  parts  of  a  parliament  are  the  next 
objefls  of  our  inquiry.  And  thefe  are,  the  king's  ntajefty, 
fitting  there  in  his  royal  political  capacity,  and  the  three 
eftates  of  the  realm ;  the  lords  fpiritual,  the  lords  temporal, 
(who  fit,  together  with  the  king,  in  one  houfe)  and  the  com- 
mons, who  fit  by  themfelvcs  in  another.  And  the  king  and 
thefe  three  eftates,  together,  form  the  great  corporation  or 
body  politic  of  the  kingdom  ",  of  which  the  king  is  faid  to 
be  caputs  principium^  ei  finis.  For  upon  their  coming  together 
the  king  meets  them,  either  in  perfon  or  by  reprefentation ; 
without  which  there  can  be  no  beginning  of  a  parliament*: 
and  be  alfo  has  alone  the  power  of  diflblving  them. 

[  154  3     It  is  highly  nccelTaTy  for  preferving  the  balance  of  the 
conftitution,  that  the  executive  power  (hould  be  a  branch, 

.  m  This  It  the  rime  period,  that  is  "4  Inft.  i,  2*     Stat«  x  EIjs.  c.  ^« 

allowed  in  Sweden  for  incermittiog  their  Hale  of  Farl.  x. 
general  diets,    or  parliamentary  afTcm-         o  4  Inil.  6* 
bliea.     Mod.  Un.  Hifl.  ^ixxiii.  15. 

»i  ■  ■  ■■■■..-  ■  I 

(7)  This  part  of  the  ilatute  6  W.  &  M.  c.  2.  confirms  the  fta- 
tute  16  Car,  II.  c.  i.  in  declaring,  that  there  fhall  not  be  a  longer 
interval  than  three  years  after  a  diflblution ;  but  the  16  Car.  II, 
feems  to  be  more  extenfive  in  it's  operation,  by  providing  that 
there  fhall  not  be  an  intermiflion  of  more  than  three  years  after 
any  fitting  of  parliament,  which  will  extend  alfo  to  a  prorogation. 
But  as  the  mutiny  acl,  and  the  land-tax  and  malt-tax  adls  are  paifed 
for  one  year  only,  thefe  two  ftatutes  are  now  of  h'ttle  avail,  for  the 
parliament  muft  nccefTarlly  be  fummoned  for  the  difpatch  of  bufi- 
ncfs  once  every  year.  In  ancient  times,  cfpccially  before  the  abo- 
lition of  the  feudal  tenures  at  the  reftoration  of  Ch.  II,  our  kings 
bid  fuch  a  revenue,  independent  of  parliament,  that  they  were 
enabled  to  reign  many  years  together  without  the  aflidance  of 
parliament,  and  in  defiance  of  the  ftatutes  mentioned  in  the  pre- 
ceding note. 

though 
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tkobgii  i;iot  the  whole^  of  the  leglflattve.    The  total  union 

of  them,  we  have  feen,  would  be  produ£iive  of  tyranny ;  the 

total  disjunAion  of  them,  for  the  prefent,  would  in  the  end 

produce  the  (ame  effeAs,  by  caufing  that  union  againft  which 

it  feems  to  provide.     The  legiflative  would  foon  become  ty- 

rumical,  by  making  continual  encroachments,  and  gradually 

affiuning  to  itfelf  the  rights  of  the  executive  power.     Thus 

the  long  parliament  of  Charles  the  firft,  while  it  a£led  in  a 

conftitutional  manner,  with  the  royal  concurrence,  redreffed 

many  heavy  grievances  and  eftabliQied  many  falutary  laws. 

But  when  the  two  houfes  aflumed  the  power  of  legiflation,  ia 

esdttfion  of  the  royal  authority,  they  foon  after  afiumcd  like. 

vife  the  reins  of  adminiftration ;  and,  in  confequence  of  thcfe 

uxiited  powers,  overturned  both  church  and  (late,  and  efta- 

Uiftied  a  worfe  opprefiion  than  any  they  pretended  to  remedy. 

To  hinder  therefore  any  fuch  encroachments,  the  king  is 

bimfelf  a  part  of  the  parliament :  and,  as  this  is  the  reafon  of 

hisbebig  fo,  very  properly  therefore  the  ftiare  of  legiflation, 

which  the  conftitution  has  placed  in  the  crown,  con  (ids  in 

Ac  power  of  reje3tng  rather  than  refolving ;  this  being  fuffi- 

eicat  to  anfwer  the  end  propofed.     For  we  may  apply  to  the 

mjal  negative,  in  this  inftance,  what  Cicero  obferves  of  the 

wgitiveof  the  Roman  tribunes,  that  the  crown  has  not  any 

power  of  d^ng  wrong,  but  merely  of  preventing  wrong  from 

being  done  '.     The  crown  cannot  begin  of  itfelf  any  altcr- 

stioDs  in  the  prefent  eftablifhed  law  ^  'but  it  may  approve  or 

difapprove  of  the  alterations  fuggeiled  and  confented  to  by 

^  two  houfet.    The  legiflative  therefore  cannot  abridge 

the  executive  power  of  any  rights  which  it  now  has  by  law, 

^thout  it's  own  con&nt ;   fince  the  law  mud  perpetually 

ftaad  as  it  now  does,  unlefs  all  the  powers  will  agree  to 

^  it.    And  herein  indeed  (;oniifts  the  true  excellence  of 

^EngUfli  government,  that  all  the  parts  of  it  form  a  mutual 

^k  upon  each  other.     In  the  legiflature,  the  people  are  a  r  j  -  -  -: 

cWkupon  ;he  nobility,  and  the  nobility  a  check  upon  the. 

P^k;  by  the  mutual  privilege  of  rcjcSing  what  the  other 

'  WJn— rr/ijf»ii  flehUJua  Jfgt  tnjuriai  fackfidai  f9Teflstcm  tdtmtf  wxTii  frrindi 

has 
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has  refolved :  while  the  king  is  a  check  upon  both,  which 
prei'erves  the  executive  power  from  encroachments*  And 
this  very  executive  power  is  again  checked  and  kept  within 
due  bounds  by  the  two  houfes,  through  the  privilege  they 
have  of  inquiring  into,  impeaching,  and  puniihing  the  con- 
du£l  (not  indeed  of  the  king^,  which  would  deilroy  his  con- 
ftitutionai  independence ;  but,  which  is  more  bcneficiai  to 
the  public)  of  his  evil  and  pernicious  counfellors.  Thus  every 
branch  of  our  civil  polity  fup^^orts  and  is  fupported,  regu- 
lates and  is  regulated,  by  the  red:  for  the  two  houfes  natu- 
rally drawing  in  two  dire£iions  of  oppofite  intereft,  and  the 
prerogative  in  another  Rill  difFerent  from  them  both,  they 
mutually  keep  each  other  from  exceeding  their  proper  limits; 
while  the  whole  is  prevented  from  feparation,  and  artificially 
conneified  together  by  the  mixed  nature  of  the  crown,  which 
is  a  part  of  the  legiflativc,  and  the  fole  executive  magiftrate. 
Like  three  dillindl  povvers  in  mechanks,  they  jointly  impel 
the  machine  of  government  in  a  direftion  different  from, 
what  either,  afting  by  iifelf,  would  have  done ;  but  at  the 
iame  time  in  a  direftion  partaking  of  each,  and  formed  out 
of  all ;  a  dire£lion  which  conllitutes  the  true  line  of  the 
liberty  and  happinefs  of  the  community. 

Let  us  now  confider  thefe  conftituent  pnrts  of  the  fove- 
reign  power,  or  parliament,  each  in  a  fcparate  view.  The 
king*s  majefty  will  be  the  fubjeck  of  the  next,  and  many  fub- 
fequent  chapters,  to  which  we  muft  at  prefent  refer. 

The  next  in  order  are  the  fpiritual  lords.  Thefe  confift  of 
two  archbifliops,  and  twenty-four  bifliops  •,  and  at  the  diflb- 
lution  of  monafteries  by  Henry  VI If,  confided  likewife  of 
twenty-fix  mitred  abbots,  and  two  priors' :  a  very  confider- 
able  body,  and  in  thofe  times  equal  in  number  to  the  tempo- 
ral nobility'(8).    All  thefe  hold,  or  are  fuppofed  to  hold,  ccr- 

q  Scat.  12  Cat.  II.  c  30.  •  Co.  Litt.  97. 

r  Seld.  tic.  bon.  2.   5.  27. 


(8)    In  the  place  referred   to,    lord  Coke  fay8,   there  were 
tweuty-fevcn  abbots  and  two  priors,  and  he  is  there  filent  rc- 

9  fpc6ting 
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taiA  anttent  baronies  under  the  kin^^ :  for  William  the  con- 
queror thought  proper  to  change  the  fpiritual  tenure  of  frank- 
almoign or  free  alms,  under  which  the  bifhops  held  their  lands 
during  the  Saxon  government,  into  the  fcodal  or  Norman 
tenure  bj  barony ;  which  ful  jeclcd  their  eitates  to  all  civil 
charges  and  aiTeifments,  from  which  they  were  before  ex- 
empt • :  and,  in  right  of  fucceflion  to  thofc  baronies,  which 
were  unalienable  from  their  refpef^ive  dignities,  the  bifliops 
and  abbots  were  allowed  their  feats  in  the  houfe  of  lords'   But 
diough  thefe  lords  fpiritual  are  in  the  eye  of  the  law  a  dlfl;in£b 
eftate  from  the  lords  temporal,  and  are  fo  diftinguiftiecf  in 
mod  of  our  a£is  of  parliament,  yet  in  pra£tice  they  are  ufually 
blended  together  under  the  one  name  of  the  lords i  they  intermix 
in  their  votes  ;   and  the  majority  of  fuch  int<»rmixture  joins 
both  cftates.     And  from  this  want  of  a  fep^rate  aflembly  and 
feparate  negative  of  the  prelates,  fome  writers  have  argued  * 
very  cogently,  that  the  lords  fpiritual  and  temporal  are  now 
in  reality  only  one  eftate^:  which  is  unqucdionably  true  in 
ercry  ttkOtwdX  fenfe,  though  the  antient  di(lin£lion  hetween 
tfacm  dill  nominally  continues.     For  if  a  bill  fhuuld  pafs 
their  hou(e,  there  is  no  doubt  of  it's  validity,  though  every 
lord  fpiritual  fliould  vote  againd  it ;  of  which  Selden  ^y  and 

•  Gilb.  Hift^Exch.  55.   Spdm.'  W.  I.  »  Baronage,  p.  i.  c.  6.  Thea£lof 

*9**                                             -  uniformity,   1  Eliz.    c.  z.    \vas  pafTed 

'GliQv.    7.   I.    Co.   Lict.   97.    Se)d.  v^iih   the   diflfent  cf  all  the  bi(hops; 

t'thoR.!.  J.  jp,                              •         '  (^Gibf.  codex.  1S6.)  and  therefore  the 

'WbJtelockc  on  Parliam.  c  ^a.  Wj|t«>  iVile    of    Urjs  fp'vUual    U    omitted 

*vt.  Alliance,  b.  a.  c.  3.  thioughout  the  wbule  (9). 

'Dyer.  60.  *  .     .-. 

7~. = ^i^- : 

Jpc^g  tiic  number  of  the  temporal  peers ;  but  in  the  firft  page 
ox  the  4th  Inflitute,  he  tells  us  their  number,  when  he  is  then 
^''"ngt  is  106,  and  the  number  of  the  commons  493. 

(9)  No  rational  or  ancient  principle  can  perhaps  be  fuggeftcd, 
*^7  tlic  bifliop»  (hould  not  have  exa6dy  the  fame  legislative 
'ttnftiorn  at  the  other  peers  of  parliament ;  the  (lile  of  the  houfe 
"  wtds,  viz.  the  lords  fpiritual  and  temporal,  was  probably  in*. 
^^^^  as  a  compliment  to  the  bifhops,  to  exprefs  the  precedence 
Vmchtheyire  entitled  to  before  all  the  temporalbarons,  which  origi- 

Vou  L  O  .nalJy 
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fir  Edward  Coke  ^9  give  many  inftances:  as,  on  the  orhei^ 
hand,  I  prefume  it  would  be  equally  good,  if  the  lords  tern* 
poral  prefcnt  were  inferior  to  the  biflic^s  in  number,  and 
every  one  of  thofe  temporal  lords  gave  bis  vote  to  rejcA  the 
bill ;  thcJugh  fir  Edward  Coke  feems  to  doubt »  whetlierthi$ 
woulxt  not  be  an  ordinance^  rather  than  an  a^j  of  parliament. 

• 

t  '57  ]  The  lords  temporal  confift  of  all  the  peers  of  the  realm 
(the  bifhops  not  being  in  ftriftncfs  held  to  be  fuch,  but 
merely  lords  of  parliament  *)  by  whatever  title  of  nobility  dit 
tinguifhed  ;  dukes,  marquifTcs,  earls,  vifcounts,or  barons  ;  of 
which  dignities  we  (hall  fpeak  nwre  hereafter.  Some  of  thcfe 
fit  by  defcent,  as  do  all  ancient  peers ;  fome  by  creation,  3S 
«lo  all  new-made  ones ;  others,  fince  the  union  with  Scot- 
land, by  cledlion,  which  is  the  cafe  of  the  fixteen  peers^  who 
reprefent  thi^ody  of  the  Scots  nobility.  Their  number  is 
indefinite,  and  may  be  encreafed  at  will  by  the  power  of  the 
crown :  and  once,  in  the  reign  of  queen  Anne,  there  was  an 

J  2  Ind.   585,  6)  7.      See  KeiUv.  Charles  II ;    wherein  no  bUhopi  were 

1^4;  where  it  is  holden  by  the  judges,  fummoned,  till  after  the  repe^of  the 

7  Hen.  VIII.  that   the  king  may  hohl  ilatute  i6  Car.  I.  c.  17.  by  ftattttB  13 

a     parliament    without     any   fpiritual  Car*  II.  ft.  )•  c.  &• 

lords.      This   was   alfo  exemplified  in  '4  Inlh  25. 

fUi   m    the   two    Bdi  parliaments  of  ■  Staonford,  P.  C.  1 53» 


nally  vv-as  the  only  chaiaftcr  that  gave  a  claim  to  a  feat  in  the 
'houfc  of  lords.  Unlefs  precedents  could  be  found  to  the  contrary, 
there  feems  to  be  no  reafon  to  doubt,  but  that  any  a6l  at  this  day 
would  be  valid,  though  all  the  temporal  lords  or  all  the  fpiritual 
lords  were  abfcnt. 

In  the  I  Eliz.  c.  2.  the  (lilc  of  the  parliament  is,  the  lords  and 
commons  in  parliament  afFcmblcd ;  but  there  is  the  fame  ftilc  ufcdk 
alfp  in  I  Eliz.  c.  11.  a  revenue  adl.  Lord  Mountmorrcs  inform* 
'us,  that  on  the  i8th  Feb.  1641,  a  motion  was  made  in  the  Iri(l» 
houfe  of  lords,  **  That  as  all  the  bifliops  were  againft  a  reprcfcnta— 
**  tion  about  certain  grievances,  the  lords  fpiritual  fhould  not  l»c 
**  named  :  upon  which  the  judges  were  confulted;  and  their  op*!- 
"  nion  was,  that  in  any  ac^  or  order  which  paficd,  it  muft  be  cO-- 
•  **  tered  by  the  lords  fpiritual  and  temporal.*'     i  Vol.  344. 

1 5  inftaoi^^ 
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mftance  of  creating  no  Icfs  than  twelve  together ;  in  coo«. 
templation  of  which  in  the  reign  of  king  George  the  firfi, 
ibillpidled  the  houfe  of  lords,  and  was  countenancd  by  the. 
dien  mtniftry,  for  limiting  the  number  of  the  peerage.  This- 
was  thought  by  fome  to  promife  a  great  acquifitxon  to  the 
conftitution,  by  reftraining  the  prerogative  from  gaining  the 
afcendant  in  that  auguft  aflembly,  by  pouring  in  at  pleafure 
in  unlimited  number  of  new  created  lords.  But  the  bill  was 
illHrcrtflied  and  mifcarried  in  the  houfe  of  commons,  whofe 
leading  members  were  then  defirous  to  keep  the  avenues  to 
the  other  houfe.  as  open  And  eafy  as  pofliblc. 

Tke  diftin£lion  of  rank  and  honour  is  neceflary  in  every 
weU-gorerned  date :  in  order  to  reward  fuch  as  are  eminent 
for  their  fervices  to  the  public,  in  a  manner  the  moft  defira- 
Ue  to    individuals,  and  yet  without  burden  to  the  com** 
maaity;    exciting    thereby  an   ambitious  yet  laudable  ar- 
dor, and  generous  emulation,   in  others.     And  emulation^ 
or  virtuous  ambition,  is  a  fpring  of  a£lion,  which,  however 
dangerous  or  invidious  in  a  mere  republic  or  under  a  defpotic 
fway,  will  certainly  be  attended  with  good  ef}e£ls  under  a 
free  monarchy }    where,  without  deftroying  it's  exiftence^ 
it's  excefles  may  be  continually  reftrained  by  that  fuperiot 
power,  from  which  all  honour  is  derived.    Such  a  fpirit| 
vhcn  nationally  diffufied,  gives  life  and  vigour  to  the  com-^ 
nanityj  it  fets  all  the  wheels  of  government  in  motion, 
vhich,  under  a  wife  regulator,  may  be  diredled  to  any  bene-  [  158  J 
ficial  purpofe;  and  thereby  every  individual  may  be  made 
bbiervient  to  the  public  good,  while  he  principally  means  to 
'  promote  his  own  particular  views.     A  body  of  nobility  is  alfo 
Qore  peculiarly  necefiary  in  our  mixed  and  compounded  con- 
wtiition,  in  order  to  fupport  the  rights  of  both  the  crown 
•od  the  people,  by  forming  a  barrier  to  withftand  the  en- 
.dtiachments  of  both.     It  creates  and  preferves  that  gradual 
^  of  dignity,  which  proceeds  from  the  peafant  to  the 
pnacc;  rifing  like  a  pyramid  from  a  broad  foundation,  and 
^niflung  to  a  point  as  it  rifcs.     It  is  this  afcending  and 
^traiUng  proportion  that  adds  (lability  to  any  governjnent ; 

O  2  for 
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'  for  when  the  departure  is  fudden  from  one  extreme  to  atio-» 
ther,  we  may  pronounce  that  ftatc  to  be  precarious.  The  no- 
bility therefore  are  the  pillars,  which  are  reared  from  among 
the  people,  more  immediately  to  fupport  the  throne  5  and,  if 
that  falls,  they  muft  alfo  be  buried  under  it's  ruins    Accord- 
ingly, when  in   the^  lad  century  the  commons  had  deter* 
mined  to  extirpate  monarchy,  they  alfo  voted  the  houic  of 
lords  to  be  ufelefs  and  dangerous.    And  fmce  titles  of  nobs* 
lity  are  thus  expedient  in  the  ftate,  it  is  alfo  expedient  that 
their  owners  (hould  form  an  independent  and  feparate  branch 
of  the  Icgiflaturc.  If  they  were  confounded  with  the  mafs  of 
the  people,  and  like  them  had  only  a  vote  in  elefting  repre- 
ientatives,  their  privileges  Would  foon  be  borne  down  and 
overwhelmed  by  the  popular  torrent,  which  would  efie£lually 
level  all  diftindions.     It  is  therefore  highly  neceilary  that 
the  body  of  nobles  (hould  have  a  diftinfl:  affembly,  diftin£k 
deliberations,  and  di(lin£b  powers  from  the  commons. 

0 

I 

The  tommons  confift  of  all  fuch  men  of  property  ia  tbv 
lingdoM  (10),  as  have  not  feats  in  the  houfe  of  lords  ;  every 
one  of  which  has  a  voice  in  parliament,  either  perfonaHy,  of 
by  his  reprefentatives.     In  a  free  (late  every  man,  who  \% 
fuppofed    a   free  agent,  ought  to  be  in  fome  meafure  his 
own  governor ;  and  therefore  a  branch  at  leaft  of  the  legifla* 
tivc  power  (hould  re(ic;c  m  the  whole  body  of  the  people. 
And  this  power,  when  the  territories  of  the  (late  are  fmali  amd 
it's  citizens  eafily  known,  (hould  be  exercifed  by  the  people 
E  150  Tift  their  aggregate  or  colleftive  capacity,  as  was  wifely  or- 
dained in  tlie  petty  republics  of  Greece,  and  the  (irft  rudi- 
ments of  the  Roman  ftate.     But  this  will  be  highly  incon- 
venient, when  the  public  territory  is  extended  to  any  con&— 


(10)  The  word  comihons  in  it's  prcfent  ordinary  iignifieatioi 
compnzes  all  the  people  who  a^e  under  the  rank  of  peers,  witho 
any  regard   to  property  ;  but,  in  it's  original  fignification,  it  w 
confined  to  thofe  only  who  had  a  right  to  fit,  or  had  a  right 
vote  for  reprefentatives  in  the  houfe  of  commons. 

K^era^ 
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derable  degree,  and  the  number  of  citizens  is  encreafqd* 
Thus  when»  after  the  fecial  war,  all  the  burghers  of  Italy 
were  admitted  free  citizens  of  Rome,  and  each  had  a  vote  in 
the  public  affeniblies,  it  became  impoflible  to  didinguifh  the 
^uriou$  from  the  real  voter,  and  from  that  time  all  ele£liont 
and  popular  deliberations  grew  tumultuous  and  diforderly  ; 
which   paved  the  way.  for  Marius  and  Sylia,  Pompey  and 
Casfar,  to  trample  on  the  liberties  of  their  country,  and  at 
iaft  to  diilblve  the  commonwealth.     In  fo  large  a  ftate  as 
ours  it  is  therefore  very  wifely  contrived,  that  the  people 
ihould  do  that  by  their  reprefentatives,  which  it  is  impra£ii* 
cable  to  perform  in  perfon ;  reprefentatives,  chofcn  by  a  num- 
ber of  minute  and  feparate  di(lri£ls,  wherein  all  the  voters  are^ 
or  eaGly  may  be,  diftinguifhed.     The  counties  are  therefore 
leprefented  by  knights,  ele£led  by  the  proprietors  of  lands : 
the  citizens  and  boroughs  are  reprefented  by  citizens  and  bur- 
gcffcs,  chofen  by  the  mercantile  part  or  fuppofed  trading  in* 
tereft  of  the  nation ;  much  hi  the  fame  manner  as  the  burghers 
in  the  diet  of  Sweden  are  chofcn  by  the  corporate  towns, 
Stockholm  fending  four,  as  London  does  with  us,  other  cities 
two,  and  fome  only  one  ^.  The  number  of  Englifli  reprefent- 
atives is  513,  and  Scots  45  ;  in  all  558.     And  every  mem- 
ber, though  chofen  by  one  particular  diflri^l,  when  ele£ied 
and  returned  ferves  for  the  whole  realm.^  For  the  end  of  his 
ciHning  thither  is  not  particular,  but  general ;  not  barely  to 
advantstge  his  conftituents,  but  the  cotmmn  wealth  \  to  advife 
bis  majefty  (as  appears  from  the  writ  of  fummons «) «'  de  ccm^ 
**  ffltt/li  amjilio  fuper  negctiis  quibufdam  arduis  et  urgentibusy  r/- 
^^  lim^Jlatum^  et  defenftonem  regni  Angliae  et  eccleftae  Angiicanae 
"  tmccmentlbusP    And  therefore  he  is  not  bound,  like  a  de- 
puty in  the  united  provinces,  to  confult  Mith,  or  take  the  ad- 
^ceof,  his  condituents  upon  any  particular  point,  unlefs  he 
l^elf  thinks  it  proper  or  prudent  fo  to  do* 

These  are  the  conftitucnt  parts  of  a  parliament ;  the  king,  [  160  ] 
w*c  lords  fpiritual  and  temporal,  and  the  commons.  Parts,  of 
which  each  is  fo  neceflary,  that  the  confcnt  of  all  tiiree  is  re- 

«>  Mod.  Uu.  Hift.  xxrii.  »8.  C4  Inft.  14. 
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quired  to  maVe  any  new  law  that  (hall  bind  the  fubje£l« 
Whatever  is  enabled  for  law  by  one^  or  by  two  only,  of  the 
three  is  no  ftatute ;  and  to  it  no  regard  is  due,  unlefs  in  mat* 
ters  relating  to  their  own  privileges.  For  though,  in  the 
times  of  madnefs  and  anarchy,  the  commons  once  pafled  a 
vote^,  '<  that  whatever  is  ena£ted  or  declared  for  law  by  the 
^^  commons  in  parliament  afTembled  hath  the  force  of  law; 
^'  and  all  the  people  of  this  nation  are  concluded  therebyt 
<<  although- the  confent  and  concurrence  of  the  king  or  houfe 
**  of  peers  be  not  had  thereto  ( 1 1 ) ;"  yet,  when  the  conili« 
tution  was  reftored  in  all  it's  forms,  it  was  particularly  en- 
dfled  by  ftatute  13  Car.  II.  c.  i.  that  if  any  perfon  ihall 
malicioufly  or  advifedly  affirm  that  both  or  either  of  the 
houfes  of  parliament  have  any  legiflative  authority  without 
the  king,  fuch  perfon  (hall  incur  all  the  penalties  of  a  frae^ 
fmsnire* 

III.  We  are  next  to  examine  the  laws  and  cuftoms  relat- 
ing to  parliament,  thus  united  together  and  confidered  as  one 
aggregate  body. 

The  power  and  jurifdiGion  of  parliament,  fays  (ir  Ed» 
ward  Coke ',  is  fo  tranfcendent  and  abfolute,  that  it  cannot 
be  confined,  either  for  cuufes  or  perfons,  within  any  bounds. 
And  of  this  high  court,  he  adds,  it  may  be  truly  faid,  "jif  anti" 
^*  quitatcm  fpeFi\s^  eft  veiujlijftma  ;  ft  dignitatem^  eft  honoratijji'^ 
••  ma :  fjuryyiSIionemy  eft  capacijjimar  It  hath  fovereign  and 
uncontrolable  authority  in  the  making,  confirming,  enlarging, 
reftraining,  abrogating,  repealing,  reviving,  and  expounding 
of  laws,  concerning  matters  of  all  poffible  denominations, 
ecckfiaftical,  or  temporal,  civil,  military,  maritime,  or  crimi- 
nal :  this  being  the  place  where  that  abfolute  defpotic  power> 
which  mud  in  all  governments  refide  fomewhere,  is  intruded. 

A  4  Jan.  1 648.  «  4  Inft.  36. 


( 1 1 )  This  was  a  natural  prologue  to  the  tragical  drama  whicl 
was  performed  on  the  30th  of  the  fame  month. 
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bjthe  conftitufion   of  thefe  kingdoms.     All  mifchicfs  and* 

grievuices,  operations  and  remediesi  that  tranfcend  the  ordi-  [  I^^  3 

aary  courfc-of  the  laws,  are  within  the  reach  of  this  extraor-^ 

dinarir  tribunal.     It  can  regulate  or  new-model  the  fuccedion 

to  the  crown  \  as  was  done  in  the  reign  of  Henry  VIII  and 

William  III.  It  can  alter  the  edablifhed  religion  of  the  land  ; 

2S  was  done  in  a  variety  of  inftances,  in  the  reigns  of  king 

Henry  VIII  and  his  three  children.   It  can  change  and  create 

afrelh  even  the  conftitution  of  the  kingdom  and  of  parlia-* 

meats  themfelves  ;  a»  was  done  by  the  ^Qi  of  unionj  and  the 

iever^J  tlatates  for  triennial  and  fepteonial  ele£lions.  It  can, 

in  ibort,  do  every  thing  that  is    not  naturally  impoffible ; 

aad  therefore  feme  have  not  fcruplcd  to  call  it's  power,  by  a 

figure  rather  too  bold,  the  omnipotence  of  parliament  (i  2). 

True  it  is,  that  what  the  parliament  doth,  no  authority  upon 

earth  can  undo.     So  that  it  is  a  matter  mod  ellcntial  to  the 

liberties  of  this  kingdom,  that  fuch  members  be  delegated 

to  this  important  truft,  as  are  moft  eminent  for  their  probity, 

their  fortitude,  and  their  knowlege  \   for  it  was  a  known 

apophthegm  of  the  great  lord  trea Purer  Burleigh,  **  that  Eng- 

*'  land  could  never  be  ruined  but  by  a  parliament  ;'*  and,  as 

fir  Matthew    Hale    obferves^    this  being  the  higheft  and 

greatell  court,  over  which  none  other  can  have  jurifdi£lion 

in  the  kingdom,  if  by  any  means  a  nufgovcrnment  fhould 

anyway  fail  upon  it,  the  fubje^ls  of  this  kingdom  are  left 

vithoBt  all  manner  of  remedy*     To  the  fame  purpoTe  the 

.  '  of  pAtSiamcnti,  49. 


(fa)  De  Lolme  hns  improved  upon  this,  aud  has,  I  think,  un- 
warrantably aflcrted,  that  "  it  is  a  fundamental  principle  with  the 
^  £ngliih  lawyers,  that  parliament  can  do  every  thing  but  make 
^  A  woman  a  man,  and  a  man  a  woman."  (p.  154.)  Theomni* 
^trnce  of  parliament  fignifies  nothing  more  than  the  fupreme 
wadgn  power  .of  the  Hate,  or  a  power  of  aftion  uncontroI!cd 
oy  any  fupcrior.  In  this  fenfc,  the  king  in  the  excrcife  of  his 
prerogatives,  and  the  houfe  of  lords  in  the  interpretation  of  laws, 
"*  alfo  omnipotent ;  that  \&j  free  from  the  control  of  any  fupcrior 
P^owded  by  the  couftitution. 

O  4  preGdent 
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prefideut  Montefquieu, -though  I  truft  too  haftilf,  prefagcs'i 
that  as  Rome,  Sparta,  and  Carthage  have  loft  their  liberty 
and  periflicdi  fo  the  conftitution  of  England  will  in  time 
lofe  it's  liberty,  will  perifh  :  it  will  peri(h,  whenever  the 
legiflative  power  (hall  become  more  corrupt  than  the  execu* 
tivc. 

It  muft  be  owned  that  Mr,  Locke*,  and  other  theoretical 
writers,  have  held,  that  "  there  remains  ftill  inherent  in  the 
**  people  a  fupreme  power  to  remove  or  alter  the  legiflative, 
**  when  they  find  the  legiflative  a£t  contrary  to  the  truft  re- 
•^  pofed  in  them  :  for,  when  fuch  truft  is  abufed,  it  is  thereby 
•*  forfeited,  and  devolves  to  thofe  who  gave  it.*'  But  how- 
ever juft  this  conclufion  may  be  in  theory,  we  cannot  ptzSti* 
[  162  ]  cally  adopt  it,  nor  take  any  kgal  fteps  for  carrying  it  into 
execution,  under  any  difpenfation  of  government  at  prefent 
a£lually  exifting.  For  this  devolution  of  power,  to  the 
people  at  large,  includes  in  it  a  difTolution  of  the  whole  form 
of  government  eftabliflied  by  that  people }  reduces  all  the 
members  to  their  original  iiate  of  equality ;  and,  by  an<» 
nihilating  the  fovereign  power,  repeals  all  pofitive  laws 
whatfoever  before  enabled.  No  human  laws  will  therefore 
fuppofe  a  cafe,  which  at  once  muft  deftroy  all  law,  and  com«» 
pel  men  to  build  afrefti  upon  a  new  foundation  ;  nor  will  they 
make  provifion  for  fo  dcfperate  an  event,  as  muft  render  all 
legal  provifions  ineflFe£lualJ.  So  long  therefore  astheEnglifli 
conftitution  lafts,  we  may  venture  to  affirm,  that  the  power 
of  parliament  is  abfolute  and  without  control. 

In  order  to  prevent  the  mifchiefs  thaj  might  arife,  by 
placing  this  extenfive  authority  in  hands  that  are  either  inca- 
pable, or  elfe  improper,  to  manage  it,  it  is  provided  by  the 
cuftum  and  law  of  parliament ',  that  no  one  fliall  fit  or  vote 
in  either  houfe,  unlefs  he  be  twenty-one  years  of  age.  Thi« 
is  alfo  exprefsly  declared  by  ftatute  7  &  8  W.  III.  c.  25. 
with  regard  to  the  houfe  of  commons  ;  doubts  having  arifea, 

•  Sp.  L.  II.  6.  J  See  page  144* 

h  on  Gw.  p.  2.  §  149.  227.  I  WhJtclo^kc,  c>  $q,  4  Ifkft.  47- 

from 
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from  fome  contradi£lory  adjudications,  whether  or  no  a  mn 
nor  was  incapacitated  from  fitting  in  that  houfe  '^  ( 1 3 ).  It  is  alfo 
cnaQed  by  ftatute  7  Jac.  I.  c.  6.  that  no  member  be  permit- 
ted to  enter  into  the  houfe  of  commons,  till  he  hath  taken  the 
oath  of  allegiance  before  the  lord  fteward  or  his  deputy  (14}: 
and  by  30Car.II.ft.  2.  and  1  Geo.  I.  c.  13.  (15}  that  no  mem- 
ber (hall  vote  or  fit  in  either  houfe,  till  he  hath  in  the  prefence 
of  the  houfe  taken  the  oath  of  allegiance,  fupremacy,  and  ab- 
juration, and  fubfcribed  and  repeated  the  declaration  againft 
tranfubftantiation,  and  invocation  of  faints,  and  the  facrifice 
of  the  mafs.     Aliens,  unlefs  naturalized,  were  likewife  by 
the  law  of  parliament  incapable  to  ferve  therein  ' :  and  now 
it  is  enabled,  by  ftatute  12  &  13  W.III.  c.  2.  that  noalien, 
even  though  he  be  naturalized,  ftiall  be  capable  of  being  a 
member  of  either  houfe  of  pailiament.     And  there  are  not         '  /' 
only  thefe  ftandtng  incapacities;  but  if  any  perfon  is  made  a  C  l^  1 
peer  by  the  king,  or  elefted  to  fcne  in  the  houfe  of  commons 
by  the  people,  yet  may  the  refpeftive  houfcs  upon  complaint 
of  aoy  crime  in  fuch  perfon,  and  proof  thereof,  adjudge  him 

^  Com.  Jonrn.  16  Dec.  1690.         ^  Com.  Joum.  10  Mar.  1623.  18  Feb.  i625« 


(13)  According  to  ancient  principles,  minors,  unlefs  a6liially 
blighted,  muft  have  been  difquaURed ;  for,  in  general,  no  one 
'M  capable  of  performing  the  feudal  fervices  till  he  had  attained 
tlie  age  of  twenty-one.  And  one  of  the  moft  important  of  thefe 
fcrviccg  was,  attendance  on  the  lord's  court.  But  if  the  king 
W  conferred  the  honour  of  knighthood  upon  a  minor,  then  it  was 
Wd  that  the  imbecility  of  minority  ceafed.  See  note  to  p.  68. 
2dvoL 

(14)  On  the  firft  day  of  the  meeting  of  every  new  parliament, 
'^  lord  fteward  of  his  majefty's  houfehold  attends  in  a  room  ad- 
J^^g  to  the  houfe  of  commons,  and  adminifters  an  oath  to  the 
"*niber8  prefent ;  and  he  then  executes  a  commifiion  or  deputa- 
^>  empowering  any  one  or  more  of  a  great  number  of  members 
♦pccified  in  it,  to  adminiller  the  oath  to  others.     Com.  Jour. 

(15)  The  oath  of  abjuration  was  altered  by  6  Geo.  III.  c.  ^^ 
i^  the  death  of  the  pretender. 

1  difabled 
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difabled  and  incapable  to  fit  as  a  member  ^:  and  this  by  the 
hw  and  cuftom  of  parliament  ( j6). 

IB  Whltelocke  of  pari.  c.  xo2.  See  14  Feb.  1590.  zi  Jun.  1618.  9  Nor* 
lord's  Jour'n.  %  May  1610.  13  May  %t  Jan.  1640.  6  Mar.  1676.  6  Mar* 
1654.     i6  May  1725.     Com    Journ.      1711^.     17  Feb.  X769. 


{16)  This  fcntence  was  not  in  the  firft  editionsi  but  was  added^ 
BO  doubt,  by  the  learned  Judge,  with  an  allufion  to  the  Middlcfcx 
clcclion.      The   circumftances  of  that    cafe   were  briefly  thefc  r 
On  the  19  Jan.  1764,  Mr.  Wilkes  was  expelled  thchoufe  of  com- 
monsy  for  btinp^  the  author  of  a  paper  called  the  North  Britoir, 
No.  45.     At  the  ne!:t  cleftion,  in  1768,  he  was  eledled  for  the 
county  of  Middlcfcx  ;  and  on  3  Feb.  1769,  it  was  refolvcd  that 
John  Wilkes,  Efq.  having  publifhed  feveral  libels  fpectfied  in  the 
Journals,  h  expelled  this  houfe;  and  a  new  writ  harving  been  or- 
dered for  the  county  of  Middlefcx,   Mr.  Wilkes  was  re-cleAed 
without  oppofition ;  and  on  the  17  Feb.  1769,  it  was  refolved, 
thai  "  John  Wilkes,  Efq.  having  been  in  this  feflion  of  parlia* 
<'  ment  expelled  this  houfe,  was  and  is  incapable  of  being  ele6ie'd 
«*  a  member  to  ferve  in  this  prefent  parliament  5"  and  the  elefUon 
was  declared  vuid^  and  a  new  writ  ordeied.     He  was  a  fecond 
time  re-elefted  without  oppolition,  and  on  17  March  1769,  the 
fcoufe  again  dechred  the  eledlion  void,  and  ordered  a  new  writ-    At 
the  next  elcdlion,  Mr.  Luttrell,  who  had  vacated  his  feat  by  accept- 
ing the  Chiltem  Hundreds,  offered  himfelf  a  candfdate  againft 
Mr.  Wilkes.     Mr.  Wilkes  had  1143  votes,  and  Mr.  Luttrel  296. 
Mr.  Wilkes  was  again  returned  by  the  fheriff.     On  the  15  April 
1769,  the  houfe  rcfolved,  that  Mr.  Luttrel  ought  to  have  been 
ittunied,  and  ordered   the  return  to  be  amended.     On  the  29 
April,  a  petition   was  prefented  by  certain  /rceholders  of  Md- 
dlcfex,  againft  the  return  of  Mr.  Luttrel;  and  on  the  8  May, 
the  houfe  refolved  that  Mr.  Luttrel  was  duly  elcdled.     On  the 
3  May    17^3 >    it   was    refolved,   that   the  refblutron  of  the  if 
Feb.  1769  Ihould  be  expunged  from  the  Journals  of  the  houfe^ 
as  being  fubvcrfivc  of  the  rights  of  the  whole  body  of  eleftors 
this  kingdom.     And  at  the  fame  time  it  was  ordered,  that 
the  declarations,    orders,  and  rcfolutions  refpe6ting  the  eledtio 
»f  Jolin   Wilkes,    Efq.    fhould   be   expunged.     The   hfftory 
England   fumifhest    many   inilances   of    important   conflitutibn 
i|iicflion8  that  have  deeply  agitated  the  minds  of  the  people  of 

country's 
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Foe,  as  crciy  court  of  jufticc  hath  laws  and  cuftoms  for 

it's  direction,  fome  the  civil  and  canon,  fome  the  common 

law,  others  their  own  peculiar  laws  and  cuitoms,  fo  the  high 

court  of  parliament  hath  alfo  it's  own  peculiar  law,  called 

the  Um  tt  cdnfueiudo  farliamenti;  a  law  which  fir  Edward 

Coke  "obferves  is,  **«*  omnibus  quaer^nda^a  muitis igtiorata  (17) 

<*  apatdds  cfignita/*     It  will  not  therefore  be  expeftcd  that  we 

fliould  enter  into  the  examination  of  this  law,  with  any  de« 

gree  of  minutencfs :  fince,  as  the  fame  learned  author  aflures 

us  •,  it  is  much  better  to  be  learned  out  of  the  rolls  of  parlia« 

xnent,  and  other  records,  and  by  precedents,  and  continual 

experience,  than  can  be  expreifed  by  any  one  man.    It  will 

be  fufficient  to  obferve,  tliat  the  whole  of  the  law  and  cuilom 

of  parliament  hns  it's  original  from  this  one  maxim,  «<  that 

♦*  whatever  matter  arifes  concerning  either  houfe  of  pariia- 

^  neat,  ought  to  be  examined,  difcufied,  and  adjudged  ia 

r 

V  I  Inft.  II.  ^  4lnft.  50. 


coBDtry,  which  can  raife  little  or  no  doubt  in  the  minds  of  thofc 
i^riio  view  them  at  a  dillance  uninfluenced  by  intereft  or  paflion. 
It  might  perhaps  be  a  violent  mcafure  in  the  houfe  of  conunons  to 
npel  a  member  for  the  libels  which  he  had  publifhed ;  but  that 
the  fubfequent  proceedings  were  agreeable  to  the  law  of  parlia* 
nent,  that  is,  to  the  law  of  the  land,   the  authorities  here  re- 
bred  to  by  the  learned  Judge,  I  conceive,  ^9  nioft  unanfwerably 
pwe.     It  it  fuppofed  that  the  refolution  of  the  17  Feb.  1769, 
^*M  confidered  to  be  fubveriive  of  the  rights  of  electors,  becaufe 
'^afligned  expuliion  alone,  without  dating  the  criminality  of  the 
"Wmber  to  be  the  <aufe  of  his  incapacity  during  that  parliament* 
But  as  hit  offences  were  particularly  defcribed  in  the  refolution  by 
^ludi  he  was  expelled  on  the  3d  of  the  f^uie  month,  no  one 
^^  poifibly  doubt  but  the  latter  refolution  had  as  clear  a  re- 
"S'eQce  to  the  former,  as  if  it  had  been  repeated  in  it  word  for 
word. 

{17)  Lord  Holt  has  obfcrved,  that  "  as  to  what  my  lord  Coke 
wy»,  that  the  lex  parhameuti  efl  a  muhis  ignoruta,  is  only  becaulc 
tHcy  will  Jiot  apply   themfclvcs  to   underftand  it."      2  LiL 

<«  that 
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^<  that  houfe  to  which  it  relates,  and  not  clfowhere  ^'' 
Hence,  for  inftance,  the  lords  will  not  fuffer  the  conunon^ 
to  interfere  in  fettling  the  election  of  a  peer  of  Scotland^  the 
commons  will  not  allow  the  lords  to  judge  of  the  ele^ion  of 
a  burgefs;  nor  will  either  houfe  permit  the  fubordinate  courts 
of  law  to  examine  the  merits  of  either  cafe.  But  the  manims 
upon  which  they  proceed,  together  with  the  method  of  pro- 
ceeding, reft  entirely  in  the  breaft  of  the  parliament  itfelf ; 
and  are  not  defined  and  afcertaiaed  by  any  particular  ftated 
laws(i8}. 

[  164  3  The  privileges  of  parliament  are  likewife  very  large  and 
indefinite.  And  therefore  when  in  3 1  Hen.  VI.  the  houfe  of 
'  lords  propounded  a  queftion  to  the  judges  concerning  them, 
the  chief  juftice,  fir  John  Fortefcue,  in  the  name  of  his 
brethren,  declared,  <^  that  they  ought  not  to  make  anfwer 
<<  to  that  queftion ;  for  it  hath  not  been  ufed  aforetime  that 

p  4  Inft.  15. 


(18)  This  fentence  feems  to  imply  a  difcrctionary  power  in  the 
two  houfes  of  parliament,  which  furely  is  repugnant  to  the  fpirit 
of  our  conftitution.     The  law  of  parliament  is  part  of  the  general 
law  of  the  land,  and  muft  be  difcover^d  and  conflrued  like  all 
other  laws.     The  members  of  the  refpc£live  houfes  of  parliament 
are  in  mod  inflances  the  judges  of  that  law  ;  and  like  the  judges  of 
the  realm,  when  they  arc  deciding  upon  paft  laws,  they  arc  under* 
the  moft  facred  obligation  to  enquire  and  decide  what  the  hw 
a6iually  Is,  and  not  what,  in  their  will  and  pleafure,  or  even  in  theiM 
reafon  and  wifdom,  it  ought  to  be.     When  they  are  dedann 
what  is  the  law  of  parliament,  their  charaAer  is  totally  difPereift. 
from  that  with  which,  as  Icgiflators,  they  are  invefted  when  the 
are  framing  new  laws  ;  and  they  ought  never  to  forget  the 
nition  of  that  great  and  patriotic  chief  juftice  lord  Holt,  viz.  "tha^t 
♦*  the  autliorlty  of  parhamcnt  is  from  the  law,  and  as  it  is  circunn- 
♦*  fcribed  by  law,  fo  it  may  be  exceeded ;  and  if  they  do  exceed 
♦*  thofe  legal  bounds  and  authority,  their  ads  are  wrongful,  Irkd 
f*  cannot  be  jufufied  any  more  than  the  afts  of  private  mcix.'* 


c^/z 


rr\r 


% 

t 


CL «.  ^  PERSONS.  164 

^«  the  juftices  fhould  in  any  wife  determine  the  pririlegcs  of 

*<  tlie  high  court  of  parliament.     For  it  is  fo  high  and  mighty 

'*  in  it's  nature,  that  it  may  make  law :  and  that  which  is 

"  iawy  it  may  make  no  law :  and  the  determination  and 

"  knowlege  of  that  privilege  belongs  to  the  lords  of  parlia- 

"  ment,  and  not  to  the  juftices  *>."     Privilege  of  parliament 

was  principally  eftablifhed,  in  order  to  prote£l  its  members 

not  only  from  being  molcfted  by  their  fellow- fubjeQs,  but 

^  more  efpecially  from  being  opprefied  by  the  power  of  the 

CTOWQ.     If  therefore  all  the  privileges  of  parliament  were 

once  to  be  fet  down  and  afcertained,  and  no  privilege  to  be 

allowed  but  what  was  fo  defined  and  determined,  it  were 

cafy  for  the  executive  power  to  devife  fome  new  cafe,  not 

vithin  the  line  of  privilege,  and  under  pretence  thereof  to 

Karafs  any  refraflory  member  and  violate  the  freedom  of  par- 

Kament.    The  dignity  and  independence  of  the  two  houfes 

arc  therefore  in  great  meafure  preferved  by  keeping  their  pri- 

Tikges  indefinite  ( 19).    Some  however  of  the  more  notorious 

pinlegcs  of  the  members  of  either  houfe  are,  privilege  of 

fpeechy  of  perfon,  of  their  domeftics,  and  of  their  lands  and 

9  Seld.  Baronage^  part  i.  c.  4* 


(19)  In  the  obfervations  above,  upon  the  privileges  of  parlia-* 

went,  the  Editor  is  obliged  to  differ  from  the  learned  Judge ;  he 

cunot  but  think  that  cleamefs  and  certainty  are  effentially  necef- 

^  to  the  liberty  of  Englifhmen.     Myftery  and  ignorance  are  the 

natural  parents  of  fuperftition  and  flavery.     How  can  rights  and 

pnvileges  be  claimed  and  aflerted,  unlcfs  they  are  afcertained  and 

''^cd?  The  privileges  of  parliament,  like  the  prerogatives  of 

"^c  crown,  arc  the  rights  and  privileges  of  the  people.     They 

^ghtalltobeUmitedby  thofe  boundaries  which  afford  the  grcatell 

***  of  fecurity  to  the  fubjeft  and  conftituent,  who  may  be 

equally  injured  by    their  extenfion  as   their   diminution.     The 

pnyikgcs  of  the  two  houfes  ought  certainly  to  be  fuch  as  will  be  ft 

P^ervc  the  dignity  and  independence  of  their  debates  and  coun- 

*«*  without  endangering  the  general  liberty.     But  if  they  are  left 

**^^*^wtaiii  and  indefinite,  may  it  not  be  replied  with  equal  force,  that 

^wkr  the  pfctence  thereof  the  refradiory  members  may  harafs  the 

^^tcuiive  power,  and  violate  the  freedom  of  the  people  ? 

goods. 
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goods  (ao).  As  to  the  firft,  privilege  of  fpeech,  it  is  declared 
by  the  (latute  i  W.  &  M.  ft.  2.  c.  ^.  as  one  of  the  liberties  of 
the  peoplci  <<  that  the  freedom  of  fpeech,  and  debates,  and 
V  proceedings  in  parliament,  ought  not  to  be  impeached  or 
*<  queftioned  in  any  court  or  place  out  of  parliament.'*  And 
this  freedom  of  fpeech  is  particularly  demanded  of  the  king 
in  perfon,  by  the  fpeaker  of  the  houfe  of  commons,  at  the 
opening  of  every  new  parliament*  So  likewife  are  the  other 
privileges,  of  perfons,  fervants,  lands  and  goods:  which  are  im- 
munities  as  ancient  as  Edward  the  confeiTor ;  in  whofe  laws  ^. 
we  find  this  precept,  **  ad  fynodos  venientibus^  Jive  fumnumti. 
f  1^5  3  ^^  fmt J  Jive  per  fe  quid  agendum  habuerinty  fit  fumma  pax  i^*  and 
£b  too,  in  the  old  Gothic  conftitutions,  *^  extenditur  baec  pan 
*^  et  fecuriias  ad  quatuordecim  dies^  convocaio  regni  Jenatu  ••** 
This  included  formerly  not  only  privilege  from  illegal  vio* 
lence,  but  alfo  from  legal  arrefts,  and  feifures  by  procefs 
from  the  courts  of  law.  And  ftill,  to  afTault  by  violence  a 
inember  of  either  houfe,  or  his  menial  fervants,  is  a  high 
contempt  of  parliament,  and  there  puniflied  with  the  utmoft 
feverity.  It  has  likewife  peculiar  penalties  annexed  to  it  ia 
the  courts  of  law,  by  the  ftatutes  5  Hen.  IV.  c.  6.  and 
1 1  Hen.  VI.  c.  1 1.  Neither  can  any  member  of  either  houfe 
be  arrefted  and  taken  into  cuftody,  unlefs  for  feme  indidable 
offence,  without  a  breach  of  the  privilege  of  parliament. 

But  all  other  privileges  which  derogate  from  the  com- 
mon law  in  matters  of  civil  right,  are  now  at  an  end,  fave 
only  as  to  the  freedom  of  the  member's  pcrfon  :  which  in  sk. 
peer  (by  the  privilege  of  peerage)  is  for  ever  facred  and  in-^ 
violable  \  and  in  a  commoner  (by  the  privilege  of  parliament 
for  forty  days  after  every  prorogation,  and  forty  days  befo 
the  next  appointed  meeting  ^ :  which  is  now  in  effcA  as  Ion 
as  the  parliament  fubfifts,  it  feldom  being  prorogued  for  mor 

• 

r  caf,  3.  s  SleiriD.  dt  jurt  Gotb*  /•  3.  c.  3.  ^  %  Lev.  72. 


(ao)  The  privileges  of  domcfttcs^  lands^  and  goods,  are  taL< 
away  by  10  Geo.  Ill,  c  50.     (Sec  p.  165. ) 
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than  fourfcore  days  at  a  time  (21).  As  to  all  other  privileges^ 
which  obftrudl  the  ordinary  courfe  of  juilice,  they  were  re- 
ftrained  by  the  ftatutes  12  W.  III.  c.  3.  2^3  Ann.  c.  i8. 
and  II  Geo.  II.  c.  24.  and  are  now  totally  abolilhed  by  fta<- 
tute  10  Geo.  III.  c.  50.  which  ena£l$|  that  any  fuit  may  at 
any  time  be  brought  againft  any  peer  or  member  of  parliament^ 
their  fervants,  or  any  other  perfon  entitled  to  privilege  of  par- 
liament )  which  (hall  not  be  impeached  or  delayed  by  pre- 
tence of  any  fuch  privilege  $  except  that  the  perfon  of  a  mem- 
ber of  the  houfe  of  commons  (hall  not  thereby  be  fubjeded 
to  any  arreft  of  imprifonment.  I^ikewife,  for  the  benefit  of 
commerce,  it  it  provided  by  (latute  4  Geo.  III.  c.  33.  that 
any  trader,  having  privilege  of  parliament,  may  be  ferved 
with  legal  procefs  for  any  juft  debt  to  the  amount  of  100/. 
and  unlefs  he  makes  fatisfadion  within  two  months^  it  (hall 
be  deemed  an  ad  of  bankruptcy ;  and  that  commiffions  of  [  166  ] 

bankrupt  may  be  ifllied  againft  fuch  privileged  traders,  ia 

like  manner  as  againft  any  other. 

The  only  way  by  which  courts  of  juftice  could  anciently 
take  cognizance  of  privilege  of  parliament  was  by  writ  ojf 
pmilcgc,  in  the  nature  of  a  Juperfedeasy  to  deliver  the  party 
<^«t  of  cdftody  when  arrefted  in  a  civil  fuit ".  For  when  » 
ktter  was  written  by  the  fpeaker  to  the  judges,  to  ftay  pro- 
ceedings againft  a  privileged  perfon,  they  reje£led  it  as  con- 
trary to  their  oath  of  office  ^.  But  fincc  the  ftatutc  1 2  W. 
*n.  c.  3.  which  ena£ls  that  no  privileged  perfon  (hall  be 
^l^£l  to  arreft  or  imprifonment,  it  hath  been  held  that 

'^y«59.  4Pr3fn.  5rw.  Ptfr/.  ▼  Latch.  48.     Noy.  83.  757. 


(ai)  It  docs  not  appear  that  the  privilege  from  arrek  ig  limited, 
to  any  prccife  time  after  a  diflblution  ;  but  it  is  has  been  determined 
^  all  the  judges  that  it  extends  to  a  convenient  time.  (CoL  PU*s 
^fii  iStr.  988.)  Prynne  is  of  opinion  that  it  continued  for  the 
^•Wttbcr  of  days  the  member  received  v^-ages  after  a  diflblution, 
Which  were  in  proportion  to  the  dillance  between  his  home  and  the 
r^  where  the  parhamcnt  was  held.     4  Pari.  iVrits^  68. 

fuch 
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fuch  arteft  is  irregular  ai  initio^  and  that  the  party  may  be 
difcharged  upon  motion  '*^.     It  is  to  be  obferved,  that  there 
is  no  precedent  of  any  fuch  writ  of  privilege,  but  only  in 
civil  fuits;   and  that  the  ftatute  of   i  Jac.  I.  c,  13*   and 
that  of  king  William  (which  remedy  fome  inconveniences 
arifing  from   privilege  of   parliament)    fpeak  only  of  civil 
a£Uons.     And  therefore  the  claim  of  privilege  hath  been 
ufually  guarded  with  an  exception  as  to  the  cafe  of  indictable 
Climes  ' ;.  or  as  it  hath  been  frequently  expreiTedi  of  trea- 
fon,  felony,  and  breach  (or  furety)  of  the  peace  r.    Whereby 
it  feems  to  have  been  underflood  that  no  privilege  was  al- 
lowable to  the  members,  their  families,  or  fervantSi  in  any 
crime  whatfoever  ^  for  all  crimes  are  treated  by  the  law  as 
being  contra  pacem  domini  regis.     And  indances  have  not  been 
wanting,  wherein  privileged  perfons  have  been  convidted  of 
xnifdemefnors,  and  committed,  or  profecuted  to  outlawry* 
even  in  the  middle  of  a  feflion  * ;  which  proceeding  has  after- 
wards received  the  fandion  and  approbation  of  parliament  *• 
To  which  may  be  added,  that  a  few  years  ago,  the  cafe  of 
writing  and  publifliing  feditious  libels  was  refolved  by  both 

[  167  3  1^0^^*^^^"^^  ^o'^c^'^^i^^^^  ^op^^v^'^g^  (^^)9  and  that  the  rea^ 
fons  upon  which  that  cafe  proceeded  %  extended  Equally  to 
every  indi£bable  offence.  So  that  the  chief,  if  not  the  only 
privilege  of  parliament,  in  fuch  cafes,  feems  to  be  the  right 
of  receiving  immediate  information  of  the  imprifonmeat  or 
detention  of  any  member,  with  the  reafon  for  which  he  is 
detained:  a  practice  that  is  daily  ufed  upon  the  flighteit 
military  accufations,  preparatory  to  a  trial  by  a  court  ma^ 

V  Stra.  989.  Lord  Raym.  146 1. 
X  Com.  Journ.  17  Aog.  164.?.  a  Com.  Journ.  16  May  1726. 

y  4  Inft.  25.   Com.  Jouri:.  zo  May         b  Com.  Journ.  14 Nor.  Lortfs*J 

1675.  29  Nov.  1763. 

*  ^Tich,   ibEdw.iy,  in  Scacch.^        c  Loids*Proteft.  ih'id. 


(22)  The  contrary  had  been  detennined  a  (hort  time  before  la 
the  cafe  of  Mr,  Wilkes  by  the  unanimous  judgment  of  lord  Cam- 
den and  the  court  of  Common  Pleas.     2  JVilf,  251. 
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tial**;  and  which  is  recognized  by  the  fevenJ  temporary  fta- 
tates  for  fuljpending  the  £a^<Ar  rp/j^/  a£t^;  wiftrebyitis 
proTidedj  that  no  member  of  either  houfe  (hall  be  detainedi 
till  the  matter  of  which  he  ftands  fufpe£led  be  firft  com- 
mttnicated  to  the  houfe  of  which  he  is  a  member^  and  the 
confeQtof  the  faid  houfe  obtained  for  his  commitment  or  de<* 
tuning.  But  yet  the  ufage  has  uniformly  been,  ever  fince 
die  reyolution^  that  the  communication  has  been  fubfequent 
tothearreft. 

These  are  the  general  heads  of  the  laws  and  cuftoms  re- 
btiog  to  parliament,  confidered  as  one  aggregate  body.  We 
will  next  proceed  to 

IV.  The  laws  and  cuftoms  relating  to  the  houfe  of  lords 
in  particular.  Thefe,  if  we  exclude  their  judicial  capacity, 
which  wdll  be  more  properly  treated  of  in  the  third  and 
fourth  books  of  thefe  commentaries,  will  take  up  but  little 
of  our  time. 

Omb  rery  antient  privilege  is  that  declared  by  the  charter 
of  the  foreft%  confirmed  in  parliament  9  Hen. HI;  viz. 
Aat  every  lord  fpiritual  or  temporal  fummoned  to  parlia- 
BKDt,  and  palling  through  the  king's  forefts,  may,  both  in 
|obg  and  returning,  kill  one  or  two  of  the  king's  deer 
vitheut  warrant ;  in  view  of  the  forefter  if  he  be  prefent, 
^  on  blowing  a  horn  if  he  be  abfent :  that  he  may  not  feem 
to  take  the  king's  venifon  by  ftealth. 

In  die  next  place  they  have  a  right  to  be  attended,  and  [  x68  3 
^ftantly  arCi  by  the  judges  of  the  court  of  king's  bench 
^d  common  pleas,  and  fuch  of  the  barons  of  the  exchequer 
**  ve  of  the  degree  of  the  coif,  or  have  been  made  ferjeants 
*  hw ;  as  likewife  by  the  king's  learned  counfel,  being  fcr** 
hwti,  and  by  the  matters  of  the  court  of  chancery ;  for  their 
'A'iccin  point  of  law,  and  for  the  greater  d^nitjof  tltor 
I^occcdihgs.  The  fecrctaried  of  ftate,  with  the  attorney  and 

'  Com.  Joiira.  i6>|r.  i^6s.     .  :.     Ir^'ii.  .'  | 

Vol.  I,  P         ^  folicitor 
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Tolicitor  genetaly  were  alfo  ufed  to  attend  the  houfe  of  peers» 
and  have  to  this  day,  (together  with  tbcjudges^  Src.)  their 
regular  writs  of  fummons  iffiied  out  at  the  begmning  of 
every  parliament  s,  ad  trnBandum  et  conjiltum  impendendum^ 
though  not  ad  confentiendum ;  but,  whenever  of  late  years 
they  have  been  members  of  the  houfe  of  commons  ^9  their 
attendance  here  hath  fallen  into  difufe  (23). 

Another  privilege  is,  that  every  peer,  by  licence  obtain- 
ed from  the  king  (24},  may  make  another  lord  of  parliament 

gStfft,  31  Hen.  Vni.  c.  lo.  Smith*!  ^  Sec  Com.  Jouni.  xi  Apr.  1614. 
commonw.  b.  z.  c.  3.  Moor.  531.4  loll.  8  Feb.  1620.  10  Feb.  x625«  4  loSu 
4.     Hale  of  I'arl.  740.  48* 


(23  )  On  account  of  this  attendance  there  are  feveral  relblutions 
before  the  redoration,  declaring  the  attorney  general  incapable  bf 
(itting  among  the  commons.  Sir  Heneage  Finch,  member  for  the 
univerfity  of  Oxford,  afterwards  lord  Nottingham  and  chanedlor, 
was  the  firfl  attorney  general  who  enjoyed  that  privilege.  Sim.  28. 

(24)  This  licence  has  long  ceafed  in  Ireland  ;  but  the  proxies  in 
the  Engllfli  houfe  of  lords  are  ftHl  entered  in  Latin  ex  Vtceniid  regu  : 
tlus  created  a  doubt  in  Nov.  1788,  whether  the  proxies  in  that  par- 
L'ament  were  legal  on  account  of  the  king's  illnefs  ?  ( i  Ld*  Momtim, 
342.)  But  this  I  conceive  is  now  fo  much  a  mere  form^  that  the 
licence  may  be  prefumed.  Proxies  cannot  be  ufed  in  a  committee 
Jh.  io6-  A  proxy  capno^  fign  a  proted  in  England,  but  he 
in  Ireland.      (2  lb,  191.) 

The  order  that  no  lord  (hould  have  more  than  two  proxi'es  wa. 
made  2  Car.  I.  becaufc  the  duke  of  Buckingham  had  no  lefs  thai 
fourteen.  ( i  Rujbtu,  269. ) 

A  fimilar  order  was  made  in  Ireland  during  lord  Strafibrd's  lie 
tenancy  to  corre£i  a  like  abufe. 

There  is  an  inftance  in  Wight,  50,  where  a  proxy  is  called  Rtewna 
-uitomatut  ad ^rliamfntumyvrhich  it  is  in  effedl.     The  peer  who  Him 
the  proxy  is  always  called  in  Latin  procurator.     If  a  peer,  afitcr 
•iljp]:f9iating  a  proxy,  appears  perfbnally  in  parliament,  his  proxy  tf 
ffixo\xA  and  annulled.  {^In/l.  13.)     By  the  orders  of  the  houfe, 
no  proxy  fhall  vote  upon  a  qucflion  of  guilty  or  not  guilty  ;  and  s 
fpintual  lord -fhall  only  be  a  proxy  for  a  fpiritual  lord,  and  a  tern- 
l^oral  lord  for  a  temporal    Two  or  more' peers  may  be  prosy  ^ 
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his  proxy,  to  vote  for  him  in  his  abfence  '.  A  privilege,  which 
a  member  of  the  other  houfe  can  by  no  means  have,  as  he  is 
himfelf  but  a  proxy  for  a  multitude  of  other  people  K 

Each  peer  has  alfo  a  right,  by  leave  of  the  houfe,  when 
a  vote  pafles  contrary  to  his  fentiments,  to  enter  his  diflent 
on  the  journals  of  the  houfe,  with  the  reafonsfor  fuch  difTent ; 
which  is  ufually  fliled  his  proteft  (25). 

All  bills  likewlfe,  that  may  in  their  confcquences  any 
way  a£Fe£l  the  right  of  the  peerage,  are  by  the  cudom  of 
parliament  to  have  their  firft  rife  and  beginning  in  the 
houfe  of  peers,  and  to  fuffer  no  changes  or  amendments  in 
the  houfe  of  commons. 

Therb  is  alfo  one  ftatute  peculiarly  relative  to  the  hocife 
of  lords;  6  Ann.  c.  23.  which  regulates  the  eledion  of  the 
fizeeen  reprefentative  peers  of  North  Britain,  in  confequence  [  itfp  1 
of  the  twenty-fecond  and  twenty  third  articles  of  the  union: 
and  for  that  purpofe  prefcribes  the  oaths,  ^c.  to  be  taken 
bf  the  electors ;  direAs  the  mode  of  ballotting ;  prohibits 
&c  peers  electing  from  being  attended  in  an  unufual  man- 
set;  and  exprefsly  provides,  that  no  other  matter  (hall  be 
treated  of  in  that  afiembly,  fave  only  the  election,  on  pain  of 
Wcurring  z  praemunire. 

V.  The  peculiar  laws  and  cuftoms  of  the  houfe  of  com- 
iQons  relate  principally  to  the  railing  of  taxes,  and  the 
tkftions  of  members  to  fcrve  in  parliament. 

First,  with  regard  to  taxes :  it  is  the  antient  indifputable 
pivilege  and  right  of  the  houfe  of  commons,  that  all  grants 
^fubfidiesor  parliamentary  aids  do  begin  in  their  houfe,  and 

'Seld.  baronage,  p.  i.  c.  i.  1^  4  Inft.  ii. 

^ibfent  peer;  but  lord  Coke  is  of  opinion  (4  Infl.  12.)  that 
''^cannot  vote  unlcfs  they  all  concur,  i  IVoadd,  41. 

(25)  Lord  Clarendon  relates,  that  the  firft  inftances  of  protefls 
^  reafons  in  England  were  in  1641,  before  which  time  they 
"^1%  only  fet  down  their  names  as  difTentient  to  a  vote ;  the  firft 
'^Pbrprotcft  in  Ireland  was  in  1662.  {i  LJ.Mwntm^ 402.) 

Fa  sure 


169  '^be  Rights  Book  I« 

are  firft  bcftowed  by  them  ^ ;  although  their  grants  are  not 
efre£):ual  to  all  intents  and  purpofes,  until  they  hare  the 
aiTent  of  the  other  two  branches  of  the  legiflature.   The  ge- 
neral reafon,  given  for  this  excluGve  privilege  of  the  houfe  of 
commons^  is,  that  the  fupplies  are  railed  upon  the  body  of 
the  people,  and  therefore  it  is  proper  that  they  alone  (hould 
have  the  right  of  taxing  themfelves.    This  reafon  would  be 
unanfwerable,  if  the  commons  taxed  none  but  themfelves : 
but  it  is  notorious  that  a  very  large  fiiarer  of  property  is  in 
the  pofTeflion  of  the  houfe  of  lords ;   that  this  prc^rty  is 
equally  taxable,  and  taxed,  as  the  property  of  the  commons  s 
and  therefore  the  commons  not  being  the  fole  perfons  taxed^ 
this  cannot  be  the  reafon  of  their  having  the  fole  right  of 
raifing  and  modelling  the  fupply.    The  true  reafoa,  arifing 
from  the  fpirit  of  our  conftitution,  feems  to  be  this.    The 
lords  being  a  permanent  hereditary  body,  created  at  jdetfiue 
by  the  king,  are  fuppofed  more  liable  to  be  Influenced  by  the 
crown,   and  when  once  influenced  to  continue  fo^   tbaa 
the  commons,  who  are  a  temporary  eleclive  body,  freely 
nominated  by  the  people.     It  would  therefore  be  extremely 
dangerous,  to  give  the  lords  any  power  of  framing  new 
taxes  for  the  fubjed;  it  is  fufficient  that  they  have  a  power 
of  rejeding,  if  they  think  the  commons  too  laviih  or  impro- 
£170  ]vident  in  their  grants.     But  fo  reafonably  jealous  are  the 
commons  of  this  valuable  privilege,  that  herein  they  will  not 
fuflier  the  other  houfe  to  exert  any  power  but  that  of  rejeft- 
ing  ;  they  will  not  permit  the  lead  alteration  or  amendment 
to  be  made  by>  the  lords  to  the  mode  of  taxing  the  people  b^ 
a  money  bill  j  under  which  appellation  are  include  akS. 
bills,  by  which  money  is  dire£led  to  be  raifed  upon  theful>— 
jeft,  for  any  purpofc  or  in  any  ftiape  whatfoever  j  either  fox* 
the  exigencies  of  government,  and  collefted  from  the  king^ 
dom  in  general,  as  the  land  tax ;  or  for  private  benefit,  ar^d 
collected  in  any  particular  diftrid,  as  by  turnpikes,  pirift 
rates,  and  the  like  (26).  Yet  fir  Matthew  Hale"  mentions  one 

1  4  Inft.  29.  m  on  parliuaentt.  65 >  66. 

^>— ^^— ■    ■         ■    ■■■■     ■  I.—   ■  ^1     %  -  ■  1 —  i_    _    —  * — ^^ 

m 

^    (26)   This  rule  is  now  extended  to  all  bflls  foreanah,  psnngf 
provifion  for  the  poor,  and  to  cvcty  bill  in  which  toBa,  rates 
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cafe,  founded  on  the  practice  of  parliament  in  the  reign  of 
Henrjr  VI  %  wherein  he  thinks  the  lords  may  alter  a  money 
bill :  and  that  is,   if  the  commons  grant  a  tax,  as  that  of 
tonnage  and  poundage,  ioxfour  years :  and  the  lords  alter  it 
to  a  lefs  time,  as  for  two  years ;  here,  he  fays,  the  bill  need 
not  be  fent  back  to  the  commons  for  their  concurrence,  but 
may  receive  the  royal   afTent  without   farther  ceremony ; 
for  the  alteration  of  the  lords  is  con (i (lent  with  the  grant  of 
the  commons.     But  fuch  an  experiment  will  hardly  be  re- 
peated by  the  lords,  under  the  prefent  improved  idea  of  the 
privilege  of  the  houfe  of  commons,  and,  in  any  cafe  where  a 
money  bill  is  remanded  to  the  commons,  all  amendments  in 
the  mode  of  taxation  are  fure  to  be  reje£led. 

Next,  with  regard  to  the  ele£lions  of  knights,  citizens, 
tnd  burgefles;  we  may  obferve,  that  herein  confids  the 
cxercife  of  the  democraticiil  part  of  our  conditution :  for  in 
t  democracy  there  can  be  no  exercife  of  fovereignty  but  by 
(tfrage,  which  is  the  declaration  of  the  people's  will.  In 
111  democracies  therefore  it  is  of  the  utmoft  importance  to 
vcgttlate  by  whom,  and  in  what  manner,  the  fuffrages  are  to 
be  pven.  And  the  Athenians  were  fo  juQly  jealous  of  this 
prerogative,  that  a  llranger,  who  interfered  in  the  aflemblies 
of  the  people,  was  puniQied  by  their  laws  with  death :  be- 
cmfe  fttch  a  man  was  elleemed  guilty  of  high  treafon,  by 

*  Yor  book,  33  Hen.  VI.  17.   Bat      orage  Finch.    Com.  Journ.    21  Apr. 
fe  tk  iDfwcr  to  this  cafe  by  fir  He-      1 67 1* 

^ntits  are  ordered  to  be  coUeAed  ;  and  alfo  to  all  bills  in  which 
pccuoiary penalties  and  fines  are  impofed  for  offences.  ( 3  Hatf>  no. ) 
But  it  (hould  fccm  it  is  cam'ed  beyond  its  original  fpirit  and  in* 
tent,  when  the  money  raifcd  is  not  granted  to  the  crown. 

Upon  the  application  of  this  rule,  there  have  been  many  warm 
*WitelU  between  the  lords  and  commons,  in  which  the  latter  feem 
^"•aya  to  have  prevailed.  See  many  conferences  colleftcd  by  Mr. 
">tfel,  in  his  Appetidix  to  the  3d  vol. 

Ifl  Appendix  D,  the  conference  of  20  and  12  April  1 671,  the 
pi^  qucftion  is  debated  with  infinite  aliility  on  both  fides,  but 
f^^ticukriy  on  the  part  of  the  commons  in  an  argument  drawn  up 
"TfirHmage  Finch,  then  attorney  generaL 

P  3  ufurping 
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ufurping  thofc  rights  of  fovercignty,  to  which  he  had  no 
title.  In  England,  where  the  people  do  not  debate  in  a 
coUedive  body  but  by  reprefentacion,  the  exercife  of  dot 
Tovereignty  confifts  in  the  choice  of  reprefcntatives.  The 
laws  have  therefore  very  ftridly  guarded  againft  ufurpadon 
or  abufe  of  this  power,  by  many  falutary  provilions ,  which 
may  be  reduced  to  thefe  three  points,  i.  The  qualification 
of  the  eleftors.  2.  The  qualifications  of  the  elefted.  3.  The 
proceedings  at  eleftions. 

I.  As  to  the  qualifications  of  the  eleftors.  The  true  rca- 
fon  of  requiring  any  qualification,  with  regard  to  property^ 
in  voters,  is  to  exclude  fuch  perfons  as  are  in  fo  mean  a  fitu- 
ation  that  they  are  efteemed  to  have  no  will  of  their  own.  If 
thefe  perfons  had  votes,  they  would  be  tempted  to  difpofe  of 
them  under  fome  undue  influence  or  other.  This  would 
give  a  great,  an  artful,  or  a  wealthy  man,  a  larger  fliarc  in 
ele£i:ions  than  is  confident  with  general  liberty.  If  it  were 
probable  that  every  man  would  give  his  vote  freely  and 
without  influence  of  any  kind,  then,  upon  the  true  theory 
and  genuine  principles  of  liberty,  every  member  of  the  com* 
munity,  however  poor,  fliould  have  a  vote  in  elefling  thofe 
delegates,  to  whofe  charge  is  committed  the  difpofal  of  hit 
property,  his  liberty,  and  his  life.  But,  fince  that  can  hardly 
be  expected  in  perfons  of  indigent  fortunes,  or  fach  as  are 
under  the  immediate  dominion  of  others,  all  popular  dates 
have  been  obliged  to  edablifli  certain  qualifications;  whereb^f* 
fome,  who  are  fufpefted  to  have  no  will  of  their  own,  ar^ 
excluded  from  voting,  in  order  to  fet  other  individuals^ 
whofe  wills  may  be  fuppofcd  independent,  more  thoroughl'^p' 
upon  a  level  with  each  other. 

And  this  conditution  of  fufTrages  is  framed  upon  a  wif<ET 
principle,  with  us,  than  either  of  the  methods  of  voting,  t>y 
centuries  or  by  tribes,  among  the  Romans.     In  th^  method 
by  centuries,  indituted  by  Servius  Tullius,  it  was  principally 
property,  and  not  numbers,  that  turned  the  fcale  :  in  tlie 
method  by  tribes,  gradually  introduced  by  the  tribunes  of  the 
people,  numbers  only  were  regarded,  and  property  entirely 
overlooked.  Hence  the  laws  pafled  by  the  former  method  had 
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ttfiially  too  great  a  tendency  to  aggrandize  the  patricians  or 
rich  nobles  \  and  thofc  by  the  latter  had  too  much  of  a  level- 
ling principle.     Our  conftitution  (leers  between  the  two 
eitremes.     Only  fuch  are  entirely  excluded,  as^an-hare  no 
will  of  their  own:  there  is  hardly  a  free  agent  to  be  found, 
woo  is  not  entitled  to  a  vote  in  fome  place  or  other  in  the 
kingdom.     Nor  is  comparative  wealth,  or.  property,  entirely 
diftcgarded  in  eledions  ;-for  though  the  richeft  man  has  only 
one  vote  at  one  place,  yet,  if  his  property  be  at  all  difTufed^ 
he  has  probably  a  right  to  vote  at  more  places  than  one,  and 
therefore  has  many  reprefentatives.    This  is  the  fpirit  of  our 
conftitution  :  not  that  I  aflert  it  is  in  fa£l  quite  Co  perfc£l  *^ 
as  I  have  here  endeavoured  to  defcribe  it ;  for,  if  any  alter* 
anon  might  be  wiftied  or  fuggefted  in  the  prefcnt  frame  of 
parliamentSj  it  (hould  be  in  favour  of  a  more  complete  re- 
pefentation  of  the  people. 

But  to  return  to  our  qualifications ;  and  firfl:  thofe  of 
dfiflors  for  knights  of  the  (hire.  i.  By  (tatute  8  Hen.  VL 
C  7.  and  10  Hen.  VI.  c.  2.  (amended  by  (27  j  14  Geo.IIT. 
C5t.)the  knights  of  the  (hire  (hall  be  chofcnof  people  whereof 
wery  man  (hall  have  freehold  to  the  value  of  forty  (hillings  by 
the  year  within  the  county ;  which  (by  fubfequent  ftatutes)  is  to 
be  dear  of  all  charges  and  deduflions,  except  parliamentary 
^  parochial  taxes  (28)-  The  knights  of  (hires  arc  the  repre- 

*The  cindid  and  lotetligent  reader  t^me  and  a  loofe  flate  of  national  nriArah 

*<Da^Iy  this  obfervation  to  many  other  have  too  great  a  tendency  to  produce. 

P>tiof  the  work  before  him,  wherein  The  incurvations  of  pra^ice  are  then 

wceoftittttJOD  of  our  laws  and  govern*  the  mod  notorious  when  compared  with 

*W  are  reprefented  as  nearly  approach-  the  reditude  of  (ite  ruie  ;  and  to  eluci* 

'^Itopcrfedion  }  without  deicending  to  date  the  clearnefs  of  the  fpring»  conveys 

"i<  invidiout  tt/k  of  pointing  out  fuch  the  ftrongeft  fatire  on  thofe  who  have 

**utiooi  and  corruptions^  ai  length  of  polluted  or  dlfturbed  it. 


(27)  The  14  Geo.  III.  c.  58.  made  the  refidence  of  the  elc6lors 
•^IthcclcAcdin  their  refpedtive  counties,  cities,  and  boroughs  no 
'^'^gcr  neceflary.  It  had  been  required  from  both  by  a  fUtute 
P*d  in  the  i  Hen.  V. 

(*8)  The  voter's  evidence  of  the  value  mud  be  received  at  the 
VAi  bat  it  is  not  conclufive^  and  may  be  contradidcd  by  other  evi* 

F  4  denco^ 
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fentatives  of  the  landhblders,  or  landed  intereft  of  the  Ung^ 
dom :  their  electors  muft  therefore  have  eftates  in  lands  of  te- 
hements,  within  the  county  reprefented  :  thefe  eftates  muft  be 
freehold,  that  is^  for  term  of  life  at  leaft ;  becaufe  beneficial 
leafes  for  long  terms  of  years  were  not  in  ufe  at  the  malung 
of  thefc  ftatutes,  and  copyholders  were  then  little  birtter 
than  villeins,  abfolutely  dependent  upon  their  lords :  this 
freehold  muft  be  of  forty  (hillings  annual  value  j  becaufethat 
C  ^73  ]  fum  would  then, with  proper  inda(lry,furni(hallthenecefiaries 
of  life,and  renderthe  freeholder,  if  he  pleafed,an  independent 
man.  For  bifliop  Fleetwood,  in  his  <hromcon  preciofum^  writ* 
ten  at  the  beginning  of  the  prefeht  century,  has  fully  proved 
forty  (hillings  in  the  reign  of  Henry  VI  to  have  been  equal  td 
twelve  pounds  per  annum  in  the  reign  of  queen  Anne  ;  andj 
as  the  value  of  money  is  very  confiderably  lowered  fince  the 
bi(hop  wrote,  I  think  we  may  fairly  conclude,  from  this  and 
other  circumftancesj '  that  what  was  equivalent  to  twelve 
pounds  in  his  days  is  equivalent  to  twenty  at  pre(ent.  The 
other  lefs  important  qualifications  of  the  electors  for  counties 
in  England  and  Wales  may  be  coUeAed  from  the  ftatutes  cited 
in  the  margin^^  which  dire£l,  2. That  noperfon  under  twenty* 

o  7^8  W.  III.  €.25.  xoAnn.c. '^3.  2  Geo.  II.  c.  21.  t8  Ceo.  11.  c.  iS* 
31  Geo.  II.  €.  14.    3  Geo.  III.  c.  24. 

dence,  upon  a  fcrutiny,  or  before  a  committee.  The  7  &  8  W.III, 
c.  25.  exprefsly  declares,  that  public  taxes  arc  not  to  be  deemed 
charges  payable  out  of  the  eftate  ;  and  therefore  one  would  think 
that  the  plain  and  obvious  conftru^ion  would  be,  that  wherever  a 
freeholder  has  an  cftate  which  would  yield  him  4Q  /.  before  thefc 
taxes  are  paid,  or  for  which  he  would  receive  a  rent  of  40/.  if  he 
paid  the  taxes  liimfelf,  he  would  have  a  right  to  vote ;  yet  a  com- 
mittee has  decided  that  when  a  tenant  paid  a  rent  lefs  than  40  /« 
but  paid  parochial  taxes,  which  added  to  the  rent  amounted  to 
more  than  40^.  the  landlord  had  no  right  to  vote.  A  ftrange  de- 
cifion  !     2  Lud,  475. 

Two  committees  have  held  that  the  intereft  of  a  mortgage  it  H 
charge,  which  if  it  reduces  the  value  under  40  /.  takes  away  the 
vote,  though  there  is  an  intermediate  deciUon  of  a  committee,  id 
which  the  contrary  was  heldi  lb*  467. 

on^ 


Ck9#  ^Persons.  17^ 

one  years  of  age  (hall  be  capable  of  Todng  for  any  member. 
This  extends  to  all  forts  of  members,  as  well  for  boroughs  as 
counties ;  as  does  alfo  the  next,  viz.  3.  That  no  pcrfon  con« 
nfiied  of  perjury,  or  fubomation  of  perjury,  (hall  be  capable 
of  voting  in  any  elcAion.    4.  That  no  perfon  (hall  vote  ia 
right  of  any  freehold,  granted  to  him  fraudulently  to  qualify 
him  to  vote.  Fraudulent  grants  are  fuch  as  contain  an  agree* 
BKnt  to  reconvey,  or  to  defeat  the  eftate  granted ;  which 
agreements  are  made  void,  and  the  eftate  is  abfolutely  vefted 
b  the  perfon  to  whom  it  is  fo  granted  (29).    And,  to  guard 
the  better  againft  fuch  frauds,  it  is  farther  provided,  5.  That 
every  voter  fliall  have  been  in  the  a£tual  pofleflion,  or  receipt 
of  the  profits,  of  his  freehold  to  his  own  ufe  for  twelve  calen- 
dar months  before  $  except  it  came  to  him  by  defcent,  mar- 
riage, marriage- fettlement,  will,  or  promotion  to  a  benefice  or 
ofice.   6«  That  no  perfon  (hall  vote  in  refpe£l  of  an  annuity 
or  rent-charge,  unlefs  regiftered  with  the  clerk  of  the  peace 
twelve  calendar  months  before  (30).     7.  That  in  mortgaged 
ortruft  eftates,  the  perfon  in  pofleflion,  under  che  above-men- 
tioned reftri£lions,  (hall  have  the  vote.  8.  That  only  one  per- 
ion  ihall  be  admitted  to  vote  for  any  one  houfe  or  tenement^ 
to  prevent  the  fplitting  of  freeholds  [3 1 ).    9.  That  no  eftate 

{29)  And  every  parfon,  who  fhall  prepare  or  execute  fuch  con- 
^C]n&ce,  or  who  (hall  give  his  vote  under  it,  (hall  forfeit  40 A 
^0AwB,e,  23*  /  I. 

(30)  It  muft  be  an  annuity  or  rent-charge  liTuing  out  of  a  frec- 
Wd  eftate ;  and  if  it  accrues  or  devolves  by  operation  of  law 
'^Wiinayear  of  the  elcftion,  a  certificate  of  it  muft  be  entered 
*Mi  the  clerk  of  the  peace  before  the  firft  day  of  the  ele6Hoo. 
3  &».///.  r.  24.     Heyw,  145, 

(31)  This  is  tnie  only  when  a  freehold  eftate  is  fplit  and  divided 
°y  the  grantor  in  order  to  multiplj-^votes  and  for  elcAion  purpofes. 
It  would  be  highly  unreafonable  and  abfurd  to  fuppofe  (though  it 
"*» been  fo  contended)  that  it  extends  to  every  cafe,  where  a  per- 
fenfeJrly  and  without  any  particular  view  to  an  eleftion  purchafet 
*P*rtof  a  grrcater  eftate.  It  is  part  of  the  freeholder's  oath  that 
^  eftate  has  not  been  granted  to  him  fraudulently  on  purpofe  to 
^l**%  him  to  give  his  vote.  The  one  vote  I  prefume  was  in- 
^^^  for  the  part  retained  by  the  grantor,  for  if  the  whole  had 

been 
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fbail  qaaliff  a  roter,  utitefs  the  eftate  has  been  aflefled  to  fome 
land  tax  aid,  at  lead  twelve  months  before  the  ele£tion  (32). 

t  I  11.  ■  ■  ■     '  '■  r       >  ..  ■  .     II.. 

been  gcanted  out  thus  fraudulently,  no  vote  at  all  could  have  beett 
given  for  it*  See  this  fubjecl  treated  fuUy  in  Mr.  Heywood'ji  Law 
of  £le6l.  99.  It  cannot^  I  fhould  think,  be  confidered  a  fraudulent 
grant  under  any  flatute^  if  a  perfon  fhould  purchafc  an  efbite  merely 
£or  the  fake  of  the  vote,  if  he  buys  k  abfolutely,  and  without  any 
rcfervation,  or  fecret  agreement  between  the  grantor  and  himfelf* 

But  it  never  has  been  fuppofed  that  this  (latute  extends  to  eafes 
which  arife  from  operation  of  law,  as  devifes  defcents.  See.  as  if 
lui  eftale  Should  defcend  to  any  number  of  females,  the  hnfband  of 
each  would  have  a  right  to  vote,  if  his  intereft  amounted  to  40  a 
a  year. 

A  hufband  may  vote  for  his  wife's  right  of  dower  without  an 
a£bial  aflig^ment  of  it  by  metes  and  bounds.  20  G^o.  Iff.  c.  1  y.yi  12. 

But  it  has  been  determined  that  a  member  of  a  corporation  ag- 
gregate cannot  vote  in  right  of  an  eftate  belonging  to  the  corpo- 
ration.    Ifeyw,  71. 

Two  or  more  votes  may  be  given  fucceflively  for  the  fame  eftate 
<>r  intereft  at  the  fame  ele6lion  ;  as  where  a  freeholder  votes  and 
dies,  his  heir  or  devifee  may  afterwards  vote  at  the  fame  ele6lion. 
And  It  feems  to  be  generally  true,  that  where  no  leng^th  of  poflcf- 
fion  is  required  by  any  a6l  of  parh'ament,  the  clc^or  may  be  ad- 
jnitted  to  vote,  though  his  right  accrued  fmce  the  commencement 
of  the  eledion.     i  Doug.  272.    2  Ltul.  427. 

(32)  This  is  altered  by  20  Geo.  3.  c  17.  The  eftate  (haO  b^ 
mftefled  to  the  land-tax  fix  months  before  the  ele6Hon,  either  in  tk^ 
name  of  the  voter  or  his  tenant ;  but  if  he  has  acquired  it  by  naar^ 
rage,  defcent,  or  other  operation  of  law,  in  that  cafe  it  muft  ha^rc 
been  aiTeiFed  to  the  land-tax  within  two  years  before  the  eledioKi, 
either  in  the  name  of  the  predecefTor,  or  perfon  through  whom  tlie 
Totcr  derives  his  title,  or  in  the  name  of  the  tenant  of  fuch  perfon* 

And  to  remove  a  doubt  which  had  arifen  upon  the  conftrudioa 
of  20  Geo.  III.  c.  17.  the  30  Geo.  III.  c.  35.  exprefsly  declares, 
that  it  is  fufficient  if  either  the  name  of  the  proprietor,  or  of  the 
occupier,  be  fpecified  in  the  aiFeiFmcnt. 

This  requifite  of  aflclTment  was  intended  to  prevent  fraud  anJ 
confufion,  by  having  a  ready  proof  of  the  exiftence  of  the  c&Mtc 
of  the  voter,  and  fome  meafurc  of  it's  value ;  but  it  is  itfclf  po** 
baps  a  greater  evil  than  it  was  intended  to  remove  ;  for  an  owiBo^ 
Or  irregularity  in  die  afleilment  operates  as  a  disirBnciuittaea^ 
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to.  That  no  tenant  by  copy  of  court  roll  Ihall  be  permitted: 
tOToie  as  a  freeholder.  Thus  much  for  the  eleflors  in  coon^ 
toes  (33). 

As  for  the  electors  of  citizens  and  burgefles,  thefe  are 
fappofed  to  be  the  mercantile  part  or  trading  intereft  of  this 
lungdom.   But  as  trade  is  of  a  fluftuating  nature,  and  feldom  • 
long  fixed  in  a  place,  it  was  formerly  left  to  the  crown  to 
fummon,  pro  re  naia^  the  mod  fiouriQiing  towns  to  fend  re- 
prcfentatives  to  parliament.    So  that  as  towns  increafed  in 
trade^  and  grew  populous,  they  were  admitted  to  a  (hare  in  the 
legiflature.  But  the  misfortune  is,  that  the  deferted  boroughs 
continued  to  be  fummoned,  as  well  as  thofe  to  whom  their 
tnde  and  inhabitants  were  transferred  \  except  a  few  which 
petitioned  to  be  eafed  of  the  expence,  then  ufual,  of  main- 
taining their  members :  four  (hillings  a  day  being  allowed 
fior  a  blight  of  the  (hire,  and  two  (hillings  for  a  citizen  or 
kwgcfs :  which  was  the  rate  of  wages  e(lab1i(hed  in  the  reign 
of  Edward  III.  p  (34)   Hence  the  members  for  boroughs  noyf 

P  4  Iflft.  |6. 


Xwy  freeholder,  who  wifhes  to  prcfen-e  tlie  important  privilege 
of  voting,  muft  carefully  examine  every  year  the  afTefTment,  when 
it  isftud^  upon  the  church  door,  to  fee  that  he  is  duly  affelTed ;  and 
ifkis  not,  he  may  appeal  to  the  commiiltoners^  and  he  may  any 
tine  afterwards  apply  to  the  clerk  uf  the  peace,  and  upon  payment 
<^ii.  may  examine  the  duplicate  returned  to  the  feifions ;  but  it 
(nai  that  he  is  then  too  late  to  corred^  an  error,  unlefs  he  hat 
pwwouily  appealed  to  the  conuniflioners ;  but  from  the  judgment 
<^t]ie  commiflioners  an  appeal  lies  to  the  next  quarter  fefiions. 

(33)  ^y  3^  Geo.  III.  c.  41.  no  pcrfon  employed  in  managing 
f^coUefiing  the  duties  of  excife,  cuRoms,  (lamps,  fait,  windows, 
^  hoofcs,  or  the  revenue  of  the  pofl-office,  (hall  vote  at  any  elec* 
DOQ,  and  if  fuch  perfon  prefumes  to.  vote,  he  (hall  forfeit  looA 
^  ad  does  not  extend  to  freehold  offices  granted  by  lettersipatcnt. 

(34)  Lord  Coke,  in  the  page  referred  to  by  the  learned  Judge, 
%ii  that  this  rate  of  wage^  hath  been  time  out  of  mind,  and  that 
5  i>  aprelfcd  in  many  records  ;  and  for  example,  refers  to  one 

'*^46£d.  III.  where  this  allowance  is  made  to  one  of  the 
^>^tt  for  the  county  of  Middlefcx.  But  Mr.  Prynne's  fourth 
'qpfta  of  F^liamentary  Writs,  is  confined  almoft  entirely  to  the 

inveftigatiom 
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bear  above  a  quadruple  propordon  to  thofe  for  counties,  and 
the  number  of  parliament  men  is  increafed  £nce  Fortefcue^s 

I 

urreiligation  of  this  fubjed,  and  contains  a  very  particular  din>- 

pological  hiftory  of  the  writ  de  expenfis  mWuum^  avium,  H  hirgm* 

/uutti  which  was  framed  to  enforce  the  payment  of  thefe  wages. 

Mr.  Prynne  is  of  opinion  that  thefc  wages  had  no  other  origm 

than  that  principle  of  natural  equity  and  juiUce  qui  feniii  emtmh 

dum^  debet /entire  et  otuu.  (p*  5«) 

I  (hall  endeavour  to  prove,  upon  a  future  occafion,  that  reprefent- 

ation  at  the  firft  was  nothing  more  than  the  attendance  of  a  part 

of  a  number,  who  were  individually  bound  to  attend,  and  whert 

the  attendance  of  the  reft  was  difpenfed  with ;  apd  as  all  were 

under  the  fame  obligation  to  render  this  fervice,  and  it  was  left 

to  themfelves  to  determine  which  of  them  (hould  undertake  it| 

it  became  equitable  that  all  (hould  contribute  to  the  expcnceaad 

inconvenience  incurred*      And  what  Mr.  Prynne  informs  us  ii 

remarkable :    *^  that  the  firft  writs  of  this  kind  extant  to  our 

**  records  are  coeval  with  our  king's  firft  writs  of  fummoos  tot 

**  t\t&.  and  fend  knights,  citizens,  and  burgcffes,  to  parEament, 

•*  both  of  them  being  firft  invented,  ifTued,  and  recorded  togc- 

•*  ther  in  40  H.  III.  before  which  there  are  no  memoriab  nor 

••  evidences  of  either  of  thofe  writs  in  our  hiftorians  or  recoidi. 

(p.  2.)     The  firft  writs  direft  the  fherifF  to  levy  from  thec(M»' 

munity,  f.  e*  the  eled^ors  of  the  county,  and  to  pay  the  kniglitff 

rtUionabiies  expenfa*  fueu  in  veniendo  ad  diSum  parhameniunh  f^*^ 

maroMdoy  et  exinde  ad  propria  redeundo.     And  when  the  writs  of 

iununons  were  renewed  in  the  23d  of  Ed.  I.  thefe  writs  iffuedagsio 

in  the  fame  form  at  the  end  of  the  parliament,  and  were  contiinK^ 

in  the  fame  manner  till  the  16  £d.  II.  when  Mr.  Prynne  finds  the 

**  memorable  wrtlsy*  which  firft  reduced  the  expences  of  the  rc- 

prefentatives  to  a  certain  fum  by  the  day,  viz.  4/.  a  day  for  every 

knight,  and  2  s.  for  every  citizen  and  burgefs ;  and  they  fpedfi^^ 

alfo  the  number  of  days  for  which  this  allowance  was  to  be  vofi^f 

being  more  or  lefs  according  to  the  diftance  between  rfie  place  o* 

meeting*  in  parliament  and  the  member's  refidcnce.     When  thi» 

fum  was  firft  afcertained  in  the  writ,  the  parliament  was  hdd  *^ 

York,  and  therefore  the  members  for  Yorkfhire  were  only  allowed 

their  wages  for  the  number  of  days  the  parliament  actually  fr** 

being  fuppofcd  to  incur  no  expence  in  returning  to  their  rcfpednf 

homes  ;  but  at  the  fame  time,  the  members  for  the  diftant  eof^ 

ties  had  a  proportionate  allowance  in  addition*    Though  fio^ 

lbi9 
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time,  in  the  reign  of  Henry  the  fixth,  from  300  to  upwards  of 
500,  exclufive  of  thofe  for  Scotland.  The  univcrfities  were  in 

this  timr  the  number  of  days  and  a  certain  fum  are  fpeciiically 

oprefled  in  the  wnt,  yet  Mr.  Prynnc  finds  a  few  inflances  after 

tliis,  where  the  allowance  is  a  lefs  fum  ;  and  in  one,  where  one  of 

the  county  members  had  but  31.  a  day  becaufc  he  was  not,  in  fa^» 

I  knight.     Biit  with  thofe  few  exceptions,  the  fum  and  form  coU'- 

tinued  with  little  or  no  variation.     Mr.  Prynne  conjefluresy  with 

gKat  appearance  of  reafon,  that  the  members  at  that  time  en« 

joyed  the  privilege  of  parliament  only  for  the  number  of  days 

for  which  they  were  allowed  wages,  that  being  confidered  a  fuf* 

ficient  time  for  their  return  to  their  refpcd^ive  dwellings,  (p.  68.) 

Bat  this  allowance,  from  its  nature  and  origin,  did  not  preclude 

any  other  fpecific  engagement  or  contrail  between  the  member  and 

Viiconftituents ;  and  the  editor  of  Glanville's  Reports  has  given  in 

tbe  preface,  p.  23,  the  copy  of  a  curious  agreement  between 

Job  Strange  the  member  for  Dunwich  and  his  eledors,  in   the 

3  Ed.  IV.  1463,  in  which  the  member  covenants,  **  whether  the 

**  pariiament  hold  long  time  or  (hort,  or  whether  it  fortune  to  be 

^  prorogued,  that  he  will  take  for  his  wages  only  a  cade  and  half 

"  a  barrel  of  herrings,  to  be  delivered  by  Chriftmas.** 

In  Scotland  the  reprefentation  of  the  (hires  was  introduced  or 
«oofinned  by  the  autliority  of  the  legiflature,  in  the  feventh  par- 
fiunentof  Ja.  I.  anno  1427,  and  there  it  is  at  the  fame  time  cx- 
pPcUy  provided,  that  "  the  commifl'ares  fall  have*coftage  of  them 
"ofilkfchire,  that  awe  compeirance  in  parliament,"  Murray* iStat» 
It  is  faid  that  Andrew  Marvell,  who  was  member  for  Hull 
entile  parliament  after  the  rcfloration,  was  the  lail  perfon  in 
4ii  country  that  received  wages  from  his  conftituenta.  Two  fhi'- 
*^gs  a  day,  the  allou'ance  to  a  burgefs,  \vas  fo  confidcrable  a  fum 
^  ancient  times,  that  there  are  many  inflances  where  boroughs 
Portioned  to  be  excufed  from  fending  members  to  parliament,  re- 
pi^fcnting  that  tliey  were  engaged  in  building  bridges  or  other 
poblic  works,  and  therefore  unable  to  bear  fuch  an  extraordinary 
**pnicc.  {Pryn.  on  4  Injl,  32.)  And  it  is  fomewhat  remarkable, 
^Irom  the  33  Ed.  III.  and  uniformly  through  the  five  fucceed- 
^reigns,  the  fherifF of  Lanca(hire  returned,  nonfunt  aHqu£  civltates 
a"  hurgi  infra  comitatum  LancaJIria^  tU  qutbus  aliqut  elves  vei 
^pn^  jj.  diSttm^parriamentum  venire  debent  feu  JoUnt^  nee  foffuni 
P^  49nm  4fhiBt0l€m  ki  pauperteUem.  But  £rom  thefe  exemp- 
^  in  ancient  tinno^  ind  the  new  cvettiom  b7  the  king's  chnr- 

tcr, 
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generalnot  empowered  to  fend  burgefles  to  parliament;  though 
cnce,  iaaS  £dw.  L  when  a  parliament  was  fummonedto 
coiifulcr  of  the  k'mg^s  right  to  Scotland,  there  were  ifluedwrits 
which  required  the  univerfity  of  Oxford  to  fend  upfourorfirCy 
and  that  of  Cambridge  two  or  three,  of  their  mod  difcrcct  and 
learned  lawyers  for  that  pu^pofe  ">•   But  it  was  king  James  the 

9  Prynne  pari,  writs,  i.  345. 


tcr,  which  commenced  in  the  reign  of  Ed.  IV.  (who  in  the  I7tli 
year  of  his  reign  granted  to  the  borough  of  Wenlock  the  r^ 
of  fending  one  burgefs  to  parliament,)  (5*1111.  97.)  the  number  of 
the  members  of  the  houfe  of  commons  perpetually  varied  till  the 
29  Car.  II.  who  in  that  year  granted,  by  his  charter,  to  Newark, 
the  privilege  of  fending  reprefentativcs  to  parliament,  which  wu 
the  lad  time  that  this  prerogative  of  the  crown  was  exerciifd. 
( t  Doug.  EL  69. )  Since  the  beginning  of  the  reign  of  Hen.VIIL 
the  number  of  the  reprefentatives  of  the  commons  is  nearly 
doubled ;  for  in  his  firfl  parliament  the  houfe  confifted  only  of  29^ 
members :  it  does  not  appear  that  any  place  has  loft  its  right  of 
fending  reprefentatives  fince  that  time  ;  and  260  have  fince  been 
added  by  a£l  of  parliament,  or  by  the  king's  charter  either  cre- 
ating new  or  reviving  old  boroughs.  The  legiflature  added  27  for 
Wales  by  27  Hen.  VIII.  c.  26.;  4  for  the  county  and  dtyof 
Clicfter  by  34  Hen.  VIII.  c.  13.;  4  for  the  county  and  city  rf 
Durham  by  25  Car.  II.  c.  9.;  and  45  for  Scotland  by  thesA  of 
union ;  in  all  80  •*  and  1 80  have  been  added  by  charter :  Hen* 
VIII.  created  or  reftored  by  charter      4.  See  Pref.  to  GIaHV*R4* 

Ed.  VI.  ...         48 

Mary  -  -  -  21 

Elizabeth         -         -         -        60 

Ja.  I.  ...  27 

Ch.  I.  •  •  -  iS 

Ch.  II.  ...  2 
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In  the  firft  parliament  of  Hen.  VIII.  298 

In  all    558  the  prefent  number. 

In  the  firft  parliament  of  Ja.  I.  the  members  of  the  upper  how^ 

^cre  78t  of  the  lower  470.    5  ParL  Uifi.  1 1« 

2  j6r» 
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irft  who  indulged  diem  with  the  permanent  privilege  to  fend 

conftantiy  two  of  their  own  body;  to  ferre  for  thofe  ftudents 

who,  though  ufeful  members  of  the  community,  were  neither 

concerned  in  the  lamled  nor  the  trading  intereft;  and  to  pro* 

tdk  in  the  legiflature  the  rights  of  the  repubUc  of  letters.  The 

right  of  elediion  in  boroughs  is  various,  depending  entirely  on 

thefeveral  charters,  cuftoms,  and  conllitutions  of  the  refpec- 

tire  places,  which  has  occafioned  infinite  difputes ;  though 

now  by  (latute  2  Geo.  II.  c.  24.  the  right  of  voting  for  the  C  ^75  3 

future  (hall  be  allowed  according  to  the  lad  determination  of 

thehoufe  of  commons  concerning  it  (35  }•     And  by  ftatute 


(35)  That  ftatute  was  mtTcly  retrofpcctivc,  or  only  made  tlic 
hft  determination  of  the  right  prior  to  the  ftatute  conclufive,  with- 
cot  having  any  influence  over  decifions  fubfequent  to  the  2  Geo.  IL 
And  this  provifion  was  omitted  in  Mr.  Grenville's  excellent  a^» 
b  that  the  fame  queftion,  refpecling  the  right  of  eledlion  in 
bne  places,  was  tried  over  again  every  new  parliament :  but  to 
^iply  this  defed,  it  was  enaded  by  the  28  Geo.  III.  c.  52.  that 
vlieoever  a  committee  Ihall  be  of  opinion  that  the  merits  of  a 
pctitioD  depend  upon  a  queftion  refpedting  the  right  of  eledlaon^ 
V  the  appointment  of  the  returning  officer,  they  (hall  require  the 
connfel  of  the  refpe^ive  parties,  to  deliver  a  ftatemcnt  of  the 
*ight  for  which  they  contend,  and  the  committee  fhall  then  re- 
port to  the  houfe  thofe  ftatemcnts  with  their  judgment  thereupon  ; 
^  If  no  pcr(bn  petition  within  a  twelvemonth,  or  wuthiu  four- 
^<ni  days  after  the  commencement  of  the  next  fedion,  to  oppoCe 
loch  judgment,  it  is  final  and  conclufive  for  ever.  But  if  fuch  a 
pttiiion  be  prefentcd,  then,  before  the  day  appointed  for  the 
coDfideration  of  it,  any  other  pcrfon,  upon  his  petition,  may  b^ 
^toted  to  defend  the  judgment;  and  a  fecond  committee  fhalLbe 
^poioted  exa^ly  in  the  fame  manner  as  the  firft,  and  tlie  decifion 
^  that  committee  puts  an  end  to  all  future  litigation  upon  the 
t^i  in  queftion. 

^  The  28  Geo.  III.  c.  52.  requires  that  the  fpace  of  40  days  (hall 
*^€ne  between,  the  day  of  prefenting  the  petition  and  the  day 
appointed  for  the  confideration  of  it ;  and  this  had  been  conftrued 
^  QUend  to  petitions  which  are  renewed  in  every  fubfequent 
ttnis:  the  54  Geo.  III.  c.  83.  therefore  provides  that  every 
Wrncwcd  petition  fhall  be  prefexUed  withia  fourteen  dayi  after 

the 
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3  Geo.  III.  c.  15.  no  freeman  of  any  city  or  borough  (other 
than  fuch  aa  claim  by  birth,  marriage,  or  fervitude)  ihall  be 
entitled  to  vote  thereiny  unlefs  he  hath  been  admitted  to  his 
freedom  twelve  calendar  months  before  (36). 

2.  NfiXTy  as  to  the  qualifications  of  perfons  to  be  eleffed 
members  of  the  houfe  of  commons.  Some  of  thefe  depend 
vpon  the  law  and  cuftom  of  parliament,  declared  by  the  houfe 
of  commons';  others  upon  certain  (latutes.  And  from  thefe 
it  appears,  i .  That  they  muft  not  be  aliens  born  %  or  minor&.^ 
2.  That  they  muft  not  be  any  of  the  twelve  judges",  becaufe 
they  fit  in  the  lords'  houfe;  nor  of  the  clergy^,  for  they  fit  in 

^  4  Inil.  47t  4S.  u  Com.  Joum.  9  Nov.  1605. 

*  See  pag.  161.  v  Com.  Journ.  13  Od.  1553.  8  Feb. 

^  ihld.  .1620.     I7jan.  x66x. 

the  commencement  of  the  fuhfequcnt  feffions,  but  that  the  hearing 
of  it  may  be  appointed  on  any  day  beyond  fourteen  days  after  it  it 
fo  prcfentcd. 

(36)  This  IB  called  the  Durham  ad^  and  it  was  occafioned  by 
the  corporation  of  Durham  having,  upon  the  eve  of  an  ele^oni». 
In  order  to  ferve  one  of  the  candidates,  admitted  215  hononuy* 
freemen.     Some  corporations  have  the  power  of  admitting  bono— ^ 
rary  freemen,    viz.  perfons  who,  without  any  previous  daim'  cir 
pretention,  are  admitted  to  all  the  franchifes  of  the  corporatioc»« 
The  Durham  ad  is  confined  to  perfons  of  that  defcription  folely*. 
It  has  frequently  been  contended,  that  if  honorary  freemen  amc 
created  for  the  occafion^  tliat  is,  merely  for  an  ele^on  purpoGr, 
it  is  a  fraud  upon  the  rights  of  ele6lion ;  and  that  by  the  commoa 
law,  as  in  other  cafes  of  fraud,  the  admiflion  and  aD  the  conf^ 
quences  would  be  null  and  void  ;  that  within  the  year,  by  tbc 
ftatute,  fraud  was  prefumed ;  but  that  after  that  time,  the  (btutt 
left  the  neceflity  of  proving  it  upon  thofe  who  imputed  it.  Botn 
the  Bedford  cafe,  (2  Doug.  91.)  the  committee  Were  deaily  rf 
opinion,  that  the  objeclion  of  occadonality  did  not  lie  againftfite* 
men  made  above  a  year  before  the  ele£iion. 

No  length  of  pofleilion  is  required  from  Voters  in  burgl^ 
tenure  boroughs.  There  are  abotit  twenty-nine  burgage^teaH* 
boroughs  in  England.  ( i  Dtntg.  224.)  In  thefe  the  right  of  ^ 
shg  18  annexed  to  fome  tenemefit,  houfe,  or  fpot  of 'grovnd^  tt|M> 
which  a  houfe  in  aooent  times  has  ftoodj    Any  nd^bir  of^  vi^ 
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die  convocation  (37)1  nor  pcrfons  attainted  of  treafon  or  felo^ 
Bj  %  for  they  are  unfit  to  fit  any  where.    3.  That  {herifFs  of 

'  Com.  Jouro.  21  Jan.  1580.  4  Inft.  47. 


burgage-tcnure  edates  may  be  purchafed  by  one  perfon,  which, 
at  asy  time  before  a  contcded  elcdtion,  may  be  conveyed  to  fo 
many  of  his  friends,  who  would  each  in  confequence  have  a  right 
to  Yote. 

By  the  26  Geo.  III.  c.  100.  it  is  enabled,  that  in  boroughs, 
where  the  houfeholders  or  inhabitants  of  any  dcfcnption  claim  to 
ck&,  no  perfon  (hall  have  a  right  to  vote  as  fuch  inhabitant,  unlefs 
he  hat  a£iually  been  refident  in  the  borough  fix  months  previous 
to  the  day  on  which  he  tenders  his  vote. 

(37)  It  was  deciced  by  a  committee  of  the  houfe  of  commons 
inthc  caic  of  Newport  in  1785,  that  a  gentleman  who  had  been 
tgolarly  admitted  to  deacon's  orders,  was  capable  of  being  a  mem- 
Ixrof  that  houfe.  (See  2  Lud,  269.)  Many  of  the  arguments  in 
tint  cafe  may  be  urged  with  equal  force  for  the  admifilon  and  ex- 
dtt&m  of  a  perfon  in  prieft's  orders.  The  chief  authorities  for  the 
ndnfion  of  the  clergy  are  the  entries  in  the  commons' journals,  re- 
fared  to  by  the  learned  Judge  in  the  notes;  in  the  two  firfl  of  which 
^  Teaibn  is  afligned,  viz.  that  the  perfons  returned  being  clerks, 
tl^  have  or  might  have  a  voice  in  the  houfe  of  convocation.  And 
WCokc  alfo  fays,  (4  Infi.  47.)  that  "  none  of  the  clerg)^,  though 
**  they  be  of  the  loweil  order,  are  eligible,  becaufe  they  are  of  an* 
^  odier  body,  viz.  of  the  convocation  ;"  and  he  refers  to  the  (Ird 
^otiy  in  the  commons'  journals.  BeMes  thefe  authorities,  there  are 
^'oons  of  the  church  which  prohibit  the  clergy  from  'ooluntartly 
"^n^a^wg  the  office  of  a  deacon  or  min'tfter^  and  from  ufing  themfelves 
'othccourfe  of  their  lives  as  laymen,  and  irom  exerci/ing  fecuiar 
i'ffJi&otUf  (l  Gilff,  Cod.  180.  184.)  Mr.  Wooddefon  has  obferved, 
t^the  argument  from  the  convocation  ought  not  to  be  urged  againii 
^  unbeneficed  clergy,  as  none  but  the  beneficed  clergy  voted  fi>r 
^pro^rs  or  reprefentatives  in  convocation,  (i  IVoodd.  47.) 

Thisreafon  for  difqualifying  the  inferior  clergy  from  fitting 
*•  the  houfe  of  commons,  would  extend  to  the  exclufion  of  the 
■■ops  firom  the  houfe  of  lords.  It  happens  not  unfrequently  that 
^T^oige  defcends  to  a  clergyman  in  prieft's  orders,  and  it  has 
^^^  been  fuppofed  that  this  facred  charader,  although  he  fhould 
^^  a  benefice,  would  difable  him  firom  taking  his  feat  in  the 
^pcr  honie.    And  this  argument  is  ftronger  when  we  confider 

VouL  Q^  that, 


175  91^  R  I  o  H  r  s  Book  I 

counties,  anc!  mayors  and  bailiffs  of  boroughs,  are  not  eIigiU< 
in  their  refpe£live  jurifdiflions,  as  being  returning  officen' 

r  Bra.  ^hr.  t.  parliament,  7.  Com*'   i%  Mar.  1620.  s.  4.  15  Jun.  17  N01 
Journ.  X5  June,  1604.   14  Apr.  1614*     1685.  ^'^''  <)^P>i''*  i>4* 


that,  in  the  origin  of  our  parliamervts,  the  qualificatfons  of  the  mem 

bcrs  of  the  two  houfes  were  prccifcly  the  fame,  viz.  land  held  t 

cafke  of  the  king*.  Until  th<  reformation,  29  of  the  regular  dcrgy 

abbots  and  priors,  who  w(!re  dead  in  hiw  to  moil  other  purpofei 

had  feats  in  the  houfe  of  lords,  in  confcquence  of  the  lands,  whic 

they  held  of  the  crown.    In  Scotland  the  barons  and  commiffionr 

ef  (hires  fat  together  and  conflituted  one  eflate.     It  would  hai 

been  unaccountable  if  holy  orders  by  the  common  law  had  exclude 

one  part  of  that  eflate  from  parliament  and  not  the  other ;  \m 

both  in  Scotland  and  Ireland  the  clergy  were  declared  ineligilB 

by  ftatute ;  which  affords  aiv  inference  that,  without  the  autk. 

nty  of  an  aft  of  parliament,  they  would  of  common  right  ha^. 

participated  this  privilege  with  other  fubjcdls.  ( Wighty  293.  i  £- 

Mountm.  50.)     The  argument  drawn  from  the  fitting  ia  the  c^ 

vocation  has  been  called  a  mtv  pretence  m  the  time  of  queen  Masr 

in  order  to  expel  fome  proteilant  clergy  from  the  houfe.  ( A^ 

Conv,  429.)     There  is  a  memorable  rnftance  in  the  time  of  Ric:- 

ard  IL  of  a  clergyman  who  fignali/ed  himfclf  in  the  houfe    < 

commons  ;  he  is  called  fir  Thomas  Haxcy,  clerk  ;  he  brought  in 

bill,  which  paffed  the  commons,  to  leffcn  the  expences  of  the  king 

and  to  remove  bifhops  and  ladies  from  the  coiirt ;  for  which  th< 

commons  were  obliged  to  mSfee  concefTions,  and  to  furrendcr  tht 

author  of  the  bill  to  the  king  ;  and  he  was  afterwards  condemned 

by  the  parliixnent  to  die  as  a  traitor,  but  his  life  was  fpared  at  the 

ioterceflion  of  the  bifhops  becaufe  he  was  a  clergyman.  ^Ra\Fori> 

20  R.  2.  n^  16  &  23.)     The  bolduefs  of  his  condud  proves  that 

JKe  had  no  fufpicion  that  his  title  to  a  feat  in  parliament  could 

be  queflioncd.     With  regard  to  the  canons,  they  fecm  to  have  w 

little  wcij^ht  a^  the  nrj^ument  drawn  from  the  convocation;  "^ 

thry  prove  noihinjj  by  proving  too  much  ;  for  thefe  canoiWt  ** 

available,  would  alfo  preclude  the  clergy  from  acting  in  the  cofl** 

miifion  of  the  peace,  a  fcculur  jurifdiction  which  they  have  10»J 

exercilVd.     If  the  clergy  were  eligible  prior  to,  or  independent  * 

the  canons,  then  the  validity  of  them  may  be  jufUy  qucftiooA 

even  of  thofe  made  antecedent  to  25  Hen.  VIII.  (£ee  ante,.p*^) 

lor  perfons  who  were  eligible  mig^t  in  all  cafes»  and  may  Hill  in  bt^ 

c  .  bB 
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but  that  flieriffs  of  one  county  are  eligible  to  be  knights  of 
^^'^<>^^*(38)*  4*  Thatjin  ftrifinefsyall  membersought  to  haw 

«  4lnft.  48.    Whitek>cke  ^  pirl.  ch.  99,  100,  loi. 


be  compelled  td  ferve  in  parliament  againft  their  confent  ( i  Douf* 
El.  CafrSf  284*')  ;  and  no  fet  of  men  ought  to  be  allowed  to  difable 
tliemfelves  and  deprive  their  country  of  their  fervicea  by  any  lawt 
of  their  own,  which  are  not  exprefsly  confirmed  by  the  authority 
of  the  legiflatux;e.     The  objedb'on  to  a  clergyman'9  eligibility  docs 
not  feem  to  be  much  ftronger  even  when  he  is  beneficed;  for,  from 
the  refidence  enforced  by  the  fpiritual  judge,  the  9th  ch.  of  the 
^irticuB  cleri  9  Ed.  II.  exempts  and  privfleges  thofe  who  are  en- 
gaged in  the  fervice  of  the  king  and  commonwealth  ;  ncc  debet  £ct 
Uidere  in  prgudiclum  ecclefiq/Hca  libertatu  quod  pro  rege  et  repuhBcd 
9uefirmm  imvemtur  \   which  lord  Coke  declares  is  worthy  to  be 
written  in  letters  of  gold,  (2  Infi,  ^25.)    An  attendance  in  parlia- 
ment if  pre-eminently  pro  rege  et  repubUcd  necejfartum.  With  regard 
to  the  refidence  required  by  the  21  Hen.  VIIL  c.  13.  I  conceive 
tittt  important  rights  and  franchifes  are  not  loft  or  deilroyed  merely 
^^ttmfe  they  become  in  fome  degpree  inconfiftent  with  the  provifions 
^  t  new  ftatute,  which  is  entirely  filent  refpe^Ung  them  ;   if 
tlttt  were  the  cafe,  the  beneficed  clergy  have  alfo  loil  their  capacity 
to  fit  in  the  convocation  ;  for  though  the  flatute  makes  exception 
^  feme  cafes  of  abfence,  as  upon  pilgrimages  and  the  king's  fer- 
'^  abroad,  yet  there  is  no  exception  for  attendance  upon  the 
Evocation.     But  even  when  the  clergy  were  permitted  to  tax 
tltemfclves  in  convocation,  that  circumilance  was  very  inadequate 
to  debar  them  from  ele£Ung  or  being  elected  to  parliament.    Tax- 
ation ii  certainly  an  important  branch  of  legiilation  ;  yet  it  is  far 
^^  the  whole  concern  of  that  power  which  fuperintends  and 
pnrtcfbi  our  lives,  liberty,   and  property.     When  the  clergy 
^od  to  tax  themfelveSf  the  reafon  for  their  iharing  in  the  rights 
*^  privileges  of  reprefentation  was  (Irengtlicned  but  not  created* 
After  the  clergy  granted  the  lad  fubfidy  in  convocation  in  16659 
*^  were  afterwards  taxed  in  parliament,  as  if  this  alone  had 
Precluded  them  from  a  (hare  of  parliamentary  reprefentation,  they 
^ci'dered  their  votes  in  right  of  their  glebes  at  county  ele6Uont, 
^'Uch  have  ever  fince  been  received  with  tacit  approbation.     But 
r^  capacity  to  ele^  and  to  be  eledtcd  being  originally  the  fame, 
*^  yoa  take  away  aa  obftmdion  from  the  one,  you  remove  h 
^  from  the  otfacTf  wdefr  fiAie  expreft  law  has  fuperinduced  a 
^ftkcr  impidimcDt :  but  I  ^qiprebend  that  the  reafon  tha^  the. 

(^2  elegy. 
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l>een  inhabitants  of  the  places  for  which  they  are  chofen*: 
but  this,  having  been  long  difregarded,  was  at  length  entirely 
repealed  by  (latute  14  Geo.  III.  c.  58.  5.  That  no  perfons 
concerned  in  the  management  of  any  duties  or  taxes  crdited 
fince  1692,  except  the  commiffioners  of  the  treafury^j  nor 
any  of  the  officers  following  ^,  (viz.  commiffiopers  of  prizes^ 
tranfports,  (ick  and  wounded,  wine  licenced,  navy,  and  victual- 
ling j  fecretaries  or  receivers  of  prizes;  comptrollers  of  the 
army  accounts  5  agents  for  regiments ;  governors  of  planta* 
tions  and  their  deputies ;  officers  of  Minorca  or  Gibraltar ; 

*  Sut.  I  Hen.  v.  c.  I.  23  Hen.  VI.        c  Stat.    11  <r   la  W.   III.    c.   2. 
c  15.  .  X2&13W.  III.  CIO.    6  Aon.  c.  7. 

to.Stat  5&6  W.  &M.  c.  7.  15  Ceo.  II.  c.  11. 

■  I .    .     ■         — ■■■■■—  I  .11     ■ .  1 .  1 1  ■  I  — ~—i  »   I 

clergy,  having  no  other  lands  than  their  glebes,  sever  voted  nor 
were  ele6led  in  ancient  times,  did  not  in  any  degree  depend  either 
upon  taxation  or  the  convocation  ;  but  that  it  was  owing  folely  to 
the  tenure  of  their  glebe  land,  viz.  frankalmoign,  which  exempted 
theni  from  attendance  on  the  courts  of  the  king,  lords,  and  fherifit 
(2  BL  loi.);  and  even  if  they  held  other  lands,  holy  orders  ex- 
empted them  by  the  common  law  from  fecular  fervices  and  tern* 
poral  offices ;  and  this  was  confirmed  by  magna  charta  and  thcfta^ 
tute  of  Marlbridge.  (2  Inft.  3  &  121.)   .This  was  an  exemption^ 
and  not  an  exclulion ;  but  what  are  now  in:iportant  rights,  wers 
originally  confidered  duties  and  burdens :  it  is  not  therefore  fbraoge^^ 
that  the  clergy  fliould  avail  'themfclvcs  of  this  privilege  till  the  dil^ 
ufer  became  regarded  as  an  incapacity.     Their  glebe  lands  are,  no 
doubt,  freeholds  under  the  8  Hen.  VI.  c«  7«;  and  when  they  weir 
admitted  to  vote  for  reprefeutatives  in  nght  of  thefe  freeholds*  it 
followed  as  a  confcquenccy  that  they  were  alfo  eligible  to  reprefent* 
ftnlefs  fomc  better  authority  can  be  produced  for  their  exclufioa 
^han  merely  difufe,  or  their  having  a  voice  in  the  eonvocatioo, 
where  they  no  longer  tax  themfelves,  or  their  being  prohibited  hj 
canons,  which  in  other  inilances  are  difregarded,  and  which  pro- 
bably could  never  be  thought  to  be  obligatory  upon  the  parliament* 
(38)  Two  decifions  of  committees  are  agreeable  to  what  is  m^ 
vanced  in  the  text.     In  the  firft  it  was  determined,  that  the  iherif 
of  Berkfliire  could  not  be  elected  for  Abingdbn,  a- borough  vridu" 
that  county  (i  Doug,  419.)  •   in  the  fecond,  that  the  fheriff  » 
Jiampfhire  could  be  deded  for  the  town  of  Sputharoptoa  witki> 
.that county,  bccaufe  Sp^thampton  ta  a  c6u»ty  of  JtfeliF,  vAk^ 
.indepeqilent  of  HaBrpfliire  z&xi  a|iy  other  county •-  4  ZMi^*  87* 
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officers  of  the  excife  and  cuftoms ;  clerks  or  deputies  in  the 

fcvcr.:l  offices  of  the  treafury,  exchequer,  navy,  victualling, 

admiralty,  pay  of  the  army  or  navy,  fccrctanes  of  ftate,  f.ilr, 

ftamps,  appeals,   wine  licences,  hackney  coaches,  liawkers 

and  pedlars,)  nor  any  perlons  that  hold  any  nevir  office  uuiter 

the  crown  created  fince  i7o?S  are  capable  of  being  elc&ed 

or  fitting  as  members(39).  6. That  no  perfon  having  a  penfion 

under  the  crown  during  pleafure,  or  for  any  term  of  years,  is 

capable  of  being  eledied  or  fitting^.    7.  That  if  any  member 

accepts  an  office  under  the  crown,except  an  officer  in  the  army 

or  navy  accepting  a  new  commiffion,  his  feat  is  void ;  but  fuch 

member  is  capable  of  being  re-ele£ted  ^    8.  That  all  knigh^ 

*  Stat  6  Ann.  c  7.  ^  Stau  6  Ann.  c.  7. 

e  Stau  6  Ann.  c.  7.  I  Geo.  c.  56. 

(39)  All  the  perfons  enumerated  above  are  utterly  incapable  of 
fitting  in  the  houfe  of  commons,  whilft  they  continue  in  their  re- 
fpe^re  fituations ;  and  amongft  thefe  are  all  perfons  who  accept 
^  the  crown  any  office  created  Ance  1705.  But  by  the  26th 
town  of  the  fame  ad,  6  Ann.  c.  7.  if  any  member  fliall  accept 
of  any  office  of  profit  from  the  crown,  his  elcdion  or  feat  becomes 
Toid,  but  he  may  be  re-elefted.  This  means  an  office  of  profit, 
^liichwas  in  exiftence  prior  to  1705.  ■ 

The  office  or  truft  of  a  member  of  parliament  cannot  be  refigned, 
2nd  every  member  is  compellable  to  difcharge  the  duties  of  it, 
^8  he  can  fliew  fuch  a  caiife,  as  the  houfe  in  it's  difcretion  will 
tlunk  a  fufficient  excufe  for  his  non-attendance  upon  a  call  of  the 
^oufc.  The  only  way  therefore  of  vacating  a  feat,  is  by  accept- 
"^g  a  fituation,  in  confequence  of  which  the  law  declares  his  feat 
^iQnt.  So  where  members  wifh  to  vacate  their  feats  and  retire 
from  parliament,  it  is  now  ufual  for  the  crown  to  grant  them  the 
office  of  the  ftewardfhip  of  the  Chiltem  Hundreds.  Mr.  Hatfell 
^feres,  that  **  the  praftice  of  accepting  this  nominal  office, 
**  which  began,  he  believes,  only  about  the  year  1750,  has  been 
**  now  fo  long  acquiefced  in  from  it's  convenience  to  all  parties, 
"  that  it  would  be  ridiculous  to  flate  any  doubt  about  the  legality 
**  of  It's  proceedings ;  otherwife,  (he  believes,)  it  virould  be  found 
^  ^  difficult,  from  the  form  of  thefe  appointments,  to  (hew 
^  that  it  li  an  office  of  profit  under  the  crown."  (2  If  at/.  41.) 
^  Mr,  Hatfell  himfelf  raifes  a  doubt,  which  I  do  not  think  he 
"•^^oti;  forfurely  no  ufage  fmcc  1750,  or  no  ufage  whatever,  can 
^^^uttcnail  the* clear  and  exprefs  Words  of  ao  aft  of  parliament/ 

Q^  of 
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of  the  {hire  fhall  be  adual  knights,  or  fuch  notable  efquires 
and  gentlemen  as  have  eftates  fufficient  to  be  knights  (40 ), 
and  by  no  means  of  the  degree  of  yeomen  >.  This  is  reduced  to 
a  dill  greater  certainty,  by  ordaining,  9.  That  every  knight  of 
a  (hire  (hall  have  a  clear  eftate  of  freehold  or  copyhold  (4 1 )  to 
the  value  of  fix  hundred  pounds  perannum^  and  every  citizen 
and  burgefs  to  the  value  of  three  hundred  pounds :  except  the 
cideft  fons  of  peers,  and  of  perfons  qualified  to  be  knights 
of  (hires,  and  except  the  members  for  the  two  univer(ities  ^  : 
\<^hich  fomewhat  balances  the  afcendant  which  the  boroughs 
have  gained  over  the  counties,  by  obliging  the  trading  inte- 
reft  to  make  choice  of  landed  men  :  and  of  this  qualification 
the  member  mud  make  oath,  and  give  in  the  particulars  in 
writing,  at  the  time  of  his  taking  his  feat'  (42)*  Butj  fub- 
je£l  to  thefe  (landing  re(lri£lions  and  difqualifications,  every 
fubjeft  of  the  realm  is  eligible  of  common  right :  though 
there  are  indances,  wherein  perfons  in  particular  circum- 
ftances  have  forfeited  that  common  right,  and  have  been  dc« 
clared  ineligible y^r  thai  parliament  by  a  vote  of  the  houfe  a 

g  Sut.  43  Hen.  VI.  c.  15.  i  Sue.  33  Geo.  II«  c.  ao, 

h  Stat.  9  Ann.  q.  5. 


(40)  This,  by  the  ftatutc  de  mhtihm  I  Ed.  11.  was  ao  y, 
a  year,  and  put  in  force  againfl  thofe  who  had  40/.  a  year  t^ili 
16  Car.  I.  c,  x6.     See  p«  404. 

(41)  Or  mortgage,  if  the  mortgagee  has  been  fcven  years  In 
poiTeiTion. 

(42)  By  22  Geo.  III.  c.  45,  no  contra^or  wi  h  the  officers 
of  government,  or  with  any  other  pcrfpn  for  the  fervice  of  the 
public,  fhall  be  capable  of  being  elcded,  or  of  fitting  in  the  houfe, 
ai  long  as  he  holds  any  fych  contrad,  or  derives  any  benefit  fr^m 
it.     But  this  does  not  extend  to  contr?i^  with  corporations,  ox 
with  companies,  which  then  couiiiled  of  ten  partners,  or  to  any      1 
perfon  to  wbojn  the  intereft  of  fuch  a  contraft  (hall  accrue  by       * 
marriage  or  operation  of  law  for  tlie  firfl:  twelve  months.    And  if 
any  perfon  difqualified  by  fuch  a  contradt  (hall  fit  in  the  hou&i  h4 
(hall  forfeit  500/.  for  ever)'  day ;  and  iS  any  perfon  who  engages  i« 
a  e^lra^  Mrith  government,  admits  any  member  of  pariiuncotti^ 
9  (hare  of  tt|  he  (kali  forfeit  500/.  to  the  profecutor. 
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commons  J9  or  for  ^tur  by  zn  zCt  of  the  legiflature^.     But 

it  was  an  unconftitutional  prohibition  which  was  grounded  on 

an  ordinance  of  the  houfe  of  lords  \  and  inferted  in  the  i/V/^s 

wriCfty  for  the  parliament  holden  at  Coventry,   6  Hen.  IV^ 

that  no  apprentice  or  other  man  of  the  law  (hould  be  elefied  [  177  J 

a  hii|^  oJF  the  (hire  therein  "  ^  in  return  for  which,  our  law 

books  and  hiftorians  "  have  branded  this  parliament  with  the 

name  of  parliamiJJtum  indofiuntf  or  the  lack-leaniing  parlia* 

ment ;  and  Gr  Edward  Coke  obferves  with  fonoe  fpleen  ^, 

that  there  was  never  a  good  law  made  thereat. 

3.  The  third  pointy  regarding  eledlions,  is  the  method  of 
proceeding  therein.  This  is  alfo  regulated  hy  the  law  of  par-« 
Ibmenti  and  the  feveral  (latutes  referred  to  in  the  margin  ' ; 
all  which  I  (hall  blend  together,  and  extra€l  out  of  them  a 
fommarj  aecount  of  the  method  of  proceeding  to  eleftions. 

Aifoon  asthe  parliament  isfummoned,  the  lord  chancellor 
(or  if  a  vacancy  happens  during  the  fitting  of  parliament,  the 
i^peaker,  by  order  of  the  houfe ;  and  without  fuch  order^ 
if  a  vacancy  happens  by  death,  or  the  member's  becoming  a 
peer  (44),  in  the  time  of  a  reccfs  for  upwards  of  twenty  days) 

j  Seepage  163.  J^M.  cio.     7 W.III.  c.4.  7  &  3  W, 

i         ^  Stat.  7  Geo.  1.  caS.  111.  c.7.  andc  a$.    lo&iiW.  HI. 

[         '  4lnft.  10.  48.  Pryn.  Plea  for  loris.  c.  7.    lite  I)  W.  III.  c.  10.     6  Ann. 

379*  2Whicdock£9  359.  366.         ^  c  aj*  9  Ana.  c.  5.   lOAi^n.  c.  19.  and 

^          ^  I'rjfn.  004  Inft.  13.  c  33.  a  Geo.  I  I.e.  24.  8  Geo.  U.  c  3^. 

*  Walfingh.  j1.  P.  1405.  18  Geo.  II.  c.  28.     19  Geo.  II.  c.  a8« 

^4lnft.  48.  xo  Geo.  HI.  c.  16.  11  Geo.  III.  c.  4a, 

' 7  Hen.  IV.  c.  15.  8  Hen.  VI.  c.  7.  14  Geo.  lit.  c.  15.    1 5  Geo.  Ill*  c.  3^. 

>3HeD.  VI.  c.  14.     I  W.  &  M.   R.  i.  a8  Geo.  111.  e.  5a. 

^•i.  aW.acM.ft.  I.e.  7.  S&6W. 


(44)  With  regard  to  a  vacancy  by  death  or  a  peerage  durlnj^ 
^recdb,  the  74  Oeo.  III.  f,  a.  c.  26.  which  repeals  the  former 
'^tes  upon  this  fubje6t,  proyidesy  that  if  during  any  receft  any 
^^0  members  give  notice  to  the  fpcaker  by  a  certificate  under  their 
^<i8,  that  there  is  a  vacancy  by  death,  or  that  a  writ  of  fummont 
^  iiTued  under  the  great  feal  to  call  up  any  member  to  the 
Wc  of  lords,  the  fpeaker  (hall  forthwith  give  notice  of  it  to  be 

Qj.  inferted 
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>.  fends  his  warrant  to  the  clerk  of  the  crown  in  chancery  % 
vho  thereupon  iffucs  out  writs  to  the  flicrifiP  of  every  county, 
for  the  elc£lion  of  all  the  members  to  ferve  for  that  county, 
and  every  city  and  borough  therein.  Within  three  days  (4^) 
-  after  the  receipt  of  this  writ,  the  Iheriff  is  to  fend  his  pre^ 
ccpt,  under  his  fcal,  to  the  proper  returning  officers  of  the 
cities  and  boroughs,  commanding  them  to  cleft  their  mem- 
bers :  and  the  faid  returning  officers  arc  to  proceed  to  eleftion 
within  eight  days  from  the  receipt  of  the  precept,  giving 
four  days'  notice  of  the  fame  '^  j  and  to  return  the  pcrfons 
chofcn,  together  with  the  precept,  to  the  flierifF. 

But  cleftions  of  knights  of  the  (hire  mud  be  proceeded  to 

by  the  flierifTs  themfelves  in  perfon,  at  the  next  county  court 

[178]  that  fhall  happen  after  the  delivery  of  the  writ.    The  county 

court  is  a  court  held  every  month  or  oftener  by  the  (beriff> 

intended  to  try  little  caufes  not  exceeding  the  value  of  forty 

q  In  the  borough  o/  New  Shoreham  11  Geo.  III.  c.  55.  the ele^on  muft  be 
ih  Su fTcxy  wherein  certain  freeholders  of  wiihin  fwtlvt  days,  with  »gbt  days 
the  county  are  entitled  to  Vi)te  by  ftatute    notice  of  the  fame. 


infcrted  in  the  Gazette ;  and  at  the  end  of  fourteen  days  after  fuels, 
infcrtion,  he  fhall  iffue  his  warrant  to  the  clerk  of  the  crown >  com^ 
xnanding  him  to  make  out  a  new  writ  for  the  eledlion  of  anoth 
member.      But  this  (hall  not  extend  to  any  cafe  where  there  is 
petition  depending  concerning  fuch  vacaftt  feat,  or  where  the 
for  the  clcftion  of  the  member  fo  vacating  had  not  been  retume<l 
fifteen  days  before  the  end  of  the  laft  fitting  of  the  houfe,  or  wher-c 
the  new  writ  cannot  iffue  before  the  next  meeting  of  the  houfe  for 
the  difpatch  of  bufmefs.     And  to  preveitt  any  impediment  in  tHe 
execution  of  this  a6^  by  the  fpeaker's  abfence  from  the  kingdotxi, 
or  by  the  vacancy:  of  his  feat,  at  the  beginning  of  ever)'  parliament 
he  fhall  appoint  any  number  of  members  from  three  to  feven  in- 
clufive,  and  (hall  piibli(h  the  appointment  in  the  Gazette.     Thefc 
members,  in  the  abfence  of  the  fpeaker,  (hall  have  the  iame  au- 
thority as  is  given  to  him  by  this  ftatute.  Thefe  are  the  only  cafei 
provided  for  by  aA  of  parliament ;  fo  for  any  other  fpecies  of  va- 
cancy no  writ  can  ifTue  during  a  rccefs. 

(45)  The  officer  of  the  cinijue  ports  has  fix  days  by  10  and  11 
W.  HI.  c.  7. 

fliUliflgSi 
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(hillings^  in  what  part  of  the  county  he  picafcs  to  appoint  for 

that  purpofe  :  but  for  the  eledion  of  knights  of  the  (hire  it 

muft  be  held  at  the  mod  ufual  place.   If  the  county  court  falls 

upon  the  day  of  delivering  the  writ,  or  within  fix  days  after, 

the  (heriiFmay  adjourn  the  court  and  clcftion  to  fome  other 

convenient  time,  not  longer  than  fixteeu  days,  nor  fliorter 

than  ten ;  but  he  cannot  alter  the  place,  without  the  con- 

fent  of  all  the  candidates :  and,  in  all  fuch  cafes,  ten  days 

public  notice  muft  be  given  of  the  time  and  place  of  the 

deftion  (46). 

And,  as  it  is  eflential  to  the  very  being  of  parliament,  that 
dedions  fliould  be  abfolutely  free,  therefore  all  undue  influ* 
cnces  upon  the  dehors  are  illegal  and  ftrongly  prohibited  (47), 


(46)  This  18  altered  by  25  Geo.  III.  c.  84.  which  enads,  that 
is  eTcry  county,  the  (herifF  having  indorfed  on  the  back  of  the 
writ  the  day  on  which  he  receives  it,  (hall,  within  two  days  after 
the  receipt  thereof,  caufe  proclamation  to  be  made  at  the  place 
^here  the  enfuing  election  ought  hy  law  to  be  held,  of  a  fpecial 
^nty  court  to  be  there  held,  for  the  purpofe  of  fuch  elc6lion 
onlj,  on  any  day,  Sunday  excepted,  not  later  from  the  day  of  mak* 
^gfoch  proclamation  than  the  16th  day,  nor  fooner  than  the  loth ; 
^  that  be  (hall  proceed  in  fuch  clcdHon  at  fuch  fpecial  county 
<^Qrt  in  the  fame  manner  as  if  the  faid  eledtion  had  been  held  at 
'county  court,  or  at  an  adjourned  county  court,  according  to  the 
former  laws.  And  by  the  33  Geo.  III.  c.  64.  the  proclamation 
^  be  made  at  the  ufual  place  between  the  hours  of  eight  o'clock 
^  the  morning  and  four  in  the  afternoon,  from  the  25th  of  0£^ber 
^  the  25th  of  March  ;  and  in  the  reft  of  the  year  between  eight 
^  the  morning  and  fix  in  the  afternoon. 

(47)  In  fupport  of  this  principle  the  3  £d.  I.  c.  5.  is  generally 
c»tcd:  Ei  pur  ceo  que  elcBions  delvcrU  efires  /ranches^  le  rot  defende 
J^^JagreveforfMture^  que  nulhaut  homme  n' autre  per  polar  desarmes^  . 
^ftr\miuaceey  ne  diftourbe  de  faire  francbe  eieSion,  The  principle 
^  good,  and  ought  to  be  applied  to  all  eledions  ;  but  the  cle6lions 
^ich  the  legiflature  had  then  in  contemplation,  were  thofe  of  the 
^nff,  coroner,  &c.  for  the  houfe  of  commons,  and  pf  courfe 
*wioni  of  it*s  members,  had  not  then  exiftence.  And  as  it  would 
be  repugnant  to  this  principle  and  to  found  poHcy,  it  is  decided, 

that 
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For  Mr.  Locke '  rank*  it  among  thofc  breaches  of  truft  in  th 
executive  maglftrace,  which  according  to  his  notioua  amouii 
to  a  diflblution  of  tl^e  government,  "  if  he  employs  the  fora 
**  treafure,  and  offices  of  the  fociety  to  corrupt  the  repreient 
<<  atives,  or  openly  to  pre-engage  the  electors,  and  prefarilx 
<<  what  manner  of  perfons  (hall  be  chofen.  For  thus  to  re 
*<  gulate  candidates  and  ele£lor8>  and  new-model  the  ways  0 
^<  eledion,  what  is  it,  fays  he,  but  to  cut  up  the  govenunes 
*^  by  the  roots,  and  poifon  the  very  fountain  of  public  feco^ 
*^  rity  ?"  As  foon  therefore  as  the  time  and  place  of  elefUon, 
either  in  counties  or  boroughs,  are  fixed,  all  foldiers  quar 
tered  in  the  place  are  to  remove,  at  leaft  one  day  before  th( 
ele£lion,  to  the  diftance  of  two  miles  or  more ;  and  not  totC' 
turn  till  one  day  after  the  poll  is  ended.  Riots  HkewifehifC 
been  frequently  determined  to  make  an  election  void.  By 
vote  alfo  of  the  houfe  of  commons,  to  whom  alone  beloogfl 
the  power  of  determining  contefted  ele£lions,  no  lord  of 
parliament,  or  lord  lieutenant  of  a  county,  hath  any  right  to 
interfere  in  the  eledion  of  commoners  ;  and,  by  ftatute,  tli^ 
lord  warden  of  the  cinque  ports  (hall  not  recommend  any 
C  '79  3  members  there.  If  any  officer  of  the  excife,  cuftoms,  ftamps^ 
or  certain  other  branches  of  the  revenue,  prefume  to  inter- 
meddle in  elections,  by  perfuading  any  voter,  or  diiTuading 
him,  he  forfeits  100/.  and  is  difabled  to  hold  any  office. 

Thus  are  theeleSors  of  one  branch  of  the  Icgiflaturcfe* 
eured  from  any  undue  influence  from  either  of  the  other 
two,  and  from  all  external  violence  and  compulfion.  But  the 
grcatcft  danger  is  that  in  which  themfclves  co-operate,  by 
the  infamous  prafticeof  bribery  and  corruption.  To  prevent 
which  it  is  enaftcd  that  no  candidate  (hall,  after  the  date 
(iifhally  called  the  t^fe)  of  the  writs  (48),  or  after  the  va- 

f  on  Gov.  p.  2.  §  22Z. 

that  a  wager  between  two  t:le6lor&  upon  the  fuccefs  of  their  re 
fpcc^ivc  candidates  is  illegal  and  void.  For,  if  it  were  permitted,  ^' 
would  manifeflly  corrupt  the  freedom  of  elcd^ions.  i  T.  R*  $5' 

(48)  Or  after  the  ordering  of  the  writs;  that  is,  after  the  fign'^i 
of  the  warrant  to  the  chancellor  for  iffuing  the  writs.  Stm.  i^S' 

cancy 
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canqft  give  any  money  or  entertainment  to  hit  eleflors,  or 
promilc  to  give  any,  either  to  particular  perfons,  or  to  the 
place  in  general^  in  order  to  his  being  eie£ted :  on  pain  of 
incapable  to  fenre  for  that  place  in  parliament  (49}. 


(49)  This  incapacity  arifcs  from  the  7  W.III*  c.  4.  commonly 

caSed  the  Treating  A6^,  which  enadls  that  the  candidate  offending 

agamft  that  &ztuttjball  be  i^fahieJ  and  incafaattUeduponJuch  eksiotu 

The  obvious  meaning  of  tbefe  words  and  of  the  reft  of  the  ftatute 

is,  that  treating  vacates  that  eledion  only,  and  that  the  candidate 

is  no  way  difquaUBed  from  being  re-elc6led,  and  fitting  upon  a 

fecond  return.     See  the  fecond  cafe  of  Norwich  1787,  3  Lud. 

455.     Though   the   contrary  was  determined  in  the  cafe  of 

HoDitony  I7ba»  ii.  162. 

But  after  the  general  cledlion  in  1796  the  return  of  one  of  the 
noabera  for  the  borough  of  South wark  was  declared  void  by  a 
conumttee,  becaufe  it  was  proved  th^t  he  liad  tieated  during  the 
dcdion.  Upon  that  vacancy  he  offered  himfelf  again  a  candidate* 
md  having  a  majority  of  votes  was  returned  as  duly  elected ;  but 
npon  the  petition  of  the  other  candidate*  tlie  next  committee  deter*-- 
aised  that  the  fitting  member  vs^as  ineligible,  and  that  the  petition- 
er ought  to  have  been  returned.  And  he  took  his  feat  accordingly. 
It  has  been  fuppofed,  that  the  payment  of  travelling  expenccs* 
>Qd  t  compenfatiou  for  lofs  of  time,  were  not  treating  or  bribery 
within  this  or  any  other  ftatute  ;  and  a  bill  paffcd  the  houfe  of 
Emmons  to  fubje^  fuch  cafes  to  the  penalties  impofcd  by  2  Geo* 
U*c.a4.  upo°  perfons  guilty  of  bribery.  But  this  bill  was  rejedled 
ii^the  houfe  of  lords  by  the  oppofition  of  lord  Mansfield,  who  fire* 
nooufly  maintained  that  the  bill  was  fuperfluous ;  that  fuch  con- 
dud  by  the  laws  in  being,  was  clearly  illegal,  and  fubje£^,  in  » 
court  of  law,  to  the  penalties  of  bribery,  (2  Ludl.67.)  Indeed 
^  ii  fo  repugnant  both  to  the  letter  and  fpirit  of  thcfe  ftatutes» 
that  it  is  furprifmg  that  fuch  a  notion  and  pra6lice  thould  ever 
W  prevailed.  It  is  certainly  to  b^  regretted,  that  any  eIe£tor 
Stould  be  prevented  by  his  poverty  from  exercifing  a  valuable  pri- 
vilege ;  but  it  probably  would  be  a  much  greater  injury  to  the 
eovutry  at  large  if  it  were  deprived  of  the  fervices  of  all  gentlemen 
of  modcFftte  fortune,  by  the  legalizing  of  fuch  a  praAice,  even 
y^  the  moft  equitable  rcftridions,  not  to  mention  the  door  that 
^Q^t  open  lo  thegroffeft  impurity  and  corruption* 

And 


179  The  Ricti'T%  \  Boor  !• 

And  if  any  n'Oncy,  gift,  office,  cmploymcnti  or  reward  be 
given  Or  promifed  to  be  given  to  any  voter,  at  any  time,  in 
order  to  influence  him  to  give  or  withhold  his  vote,  as  weU 
lie  that  takes  as  he  that  offers  fuch  bribe  forfeits  500/,  and  it 
for  ever  difabled  from  voting  and  holding  any  office  in  any 
corporation  1^  unlefs,  before.  convl£kion,  he  will  difcover  fome 
other  offender  of  the  fame  kind,  and  then  he  is  indemni6ed 
for  his  own  offimce*  (50).  The  firft  inftance  that  occurs,-of 

'In  like  maimer  the  Julian  Ia'#  Je  tions;  but,  if  the  perfon  guilt/ convid- 
gmhitu  inrii£lcd  fines  and  infamy  upon  cd  aoother  offeodcr,  he  was  reftorcd(» 
ali  who  were  guilty  ol*  corruption  a:  cLcc-      his  credit  again.     T^f.  ^%,  14.  |. 


(50)  This  IS  enabled  by  2  Geo.  II.  c.  24,  expkined  and  en^ 
larged  by  9  Geo.  IL  c.  38.    and   16  Geo.  II.  c.  11.  but  thcfc 
ilatutes  do  not  create  any  incapacity  of  fitting  in  the  houfe,  that 
dqjcnds  folely  upon  the  treating  adt  mentioned  in  the  precedii^ 
note. 

It  has  been  held  that  it  is  bribery  if  a  candidate  gives  ^ 
eTedor  money  to  vote  for  hiin,  though  he  afterwards  votes  f^ 
another  (3  Bwrr.  1235.)  :  and  there  can  be  no  doubt,  but  it  woimJ^ 
aifo  be  bribery  in  the  voter,  for  the  words  of  the  ftatute  clcarr: 
make  the  offence  mutual.  And  it  has  been  decided  that  fu^ 
vote  will  not  be  available  to  the  pcrfon  to  whom  it  may  afte^ 
wards  be  given  gratuitoufly :  for  the  ele6tor  fwears  he  has  «r" 
ccived  no  money,  gift,  or  reward,  in  order  to  give  his  vote ;  a^ 
an  election  ought  not  to  depend  upon  a  vote  fo  contaminated  wi*^ 
peijur)',  bribery,  and  treachery;  and  the  voter's  previous  co 
dnft  muft  raife  a  ftrong  fufpicion  that  he  gives  his  vote  ratli  * 
from  the  inducement  of  a  higher  bribe,  than  from  the  convi  - 
tion  of  his  confciencc.  But  the  propriety  of  this  decifion  h^ 
been  queftioned  by  refpeAable  authority.  (2  Doug,  41 6»)  iW 
inftance  is  given  in  4  Dcfug,  366.  of  an  adlion,  in  which  twenty 
two  penalties,  11,000/.  were  recovered  againft  one  defendan 
But'bcfides  the  penalties  Impofed  by  the  legiflature,  bribery  is 
crime  at  common  law,  and  pnnifhable  by  indidlment  pr  informs^ 
tion,  though  the  court  of  king's  bench  will  not  in  ordinary  cafi^ 
grant  an  information  within  two  years,  the  time  within  whic^ 
an  adlidn  may  be  brought  for  the  penalties  under  the  ftatut^ 
(3  Burr,  1335.  1359-)     But  this  rale  does  not  affed  a  pfbfecitti(>« 


I  >  > 
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de&ion  bribeiy,  was  fo. early  as  13  Eliz.  wlien  one  Thomas 

Longe  (being  %  (imple  man  and  of  fmali  capacity  to  ferre  19 

pirliatnent)  acknowledged  that  he  had  given  the  returning 

o&cer  and  others  of  the  borough  for  which  be  was  choCcu 

four  pounds  to  be  leturned  member,  and  was  for  that  premiun^ 

defied.   But  for  this  offence  the  borough  was  amerced  (5  < )» 

the  member  was  removed,  and  the  ofRcer  fined  and  im« 

pTifoncd^      But,  as  this  pra£llce  hath  fince  taken   much 

deeper  and  more  univerfal  root,  it  hath  occa(ioned  the'mak- 

ing  of  thefe  wholefome  ftatutes ;  to  complete  the  efficacy  of 

which,  there  is  nothing  wanting  but  refolution  and  integrity 

to  put  them  in  (tridl  execution. 

Undue  influence  being  thus  (I  wi(hthe  depravity  of  man-  [  180  J 
kiad  would  permit  me  to  fay,  e(Fe£lually)guarded  againft,  tlic 
eledionis  to  be  proceeded  to  on  the  day  appointed;  the  iherifF 
or  other  returning  officer  iirft  taking  an  oath  againft  bribery^ 
and  for  the  due  execution  of  his  office.  The  candidates  like-' 
^fe,  if  required  (52),  muft  fwear  to  their  qualification  ;  and 
Ac  eledors  in  counties  to  theirs  ;  and  the  ele£lors  both  in 

'  4lnft.  %%,     Hale  of  p«rl.  ii2.     Con.  Joufn.  lo  &  ii  M«y  1571. 


by  an  iodi^bnent,  or  by  an  mformatioa  by  the  attorney-general, 
^  in  one  cafe  was  ordered  by  the  houfe  to  profecute  two  grn« 
"Qacn  who  had  procured  themfelves  to  be  returned  by.  bribery ; 
"^  were  co^vitted  and  fcntcnccd  by  the  court  of  king's  bench 
^  pay  each  a  fine  of  1000  marks,  and  to  be  imprifoned  fix  mouths. 
4i)fty.  292.  ^ 

(51)  Lord  Mansfield  obfenrcd  upon  this,  that  there  could  be  no 
™<  fct  in  the  houfe  of  commons ;  it  muft  have  been  in  the  ftar- 
^*»l)er  (3  Burr.  1336.) ;  but  the  journals  of  the  commons  on  th^ 
^'yrefencd  to  "by  the  learned  Judge  exprefsly  ftate,  that  it  is  or- 
^^  by  this  houfe  that  a  fine  of  20  pounds  be  afTcfled  upon  the 
^^''poration  for  their  faid  lewd  and  flanderous  attempt. 

(52)  If  any  candidate,  upon  a  reafonable  requcft  from  another 
^didate,  or  by  two  of  the  ele6lors  either  at  the  elcftion,  or  at 
'^timc  before  the  return  of  the  writ,  fhafl  refufe  to  fwear  to  his 
^^cation,  his  elcftion  (hall  be  void.  (9  Ann.  c.  5. ) 

a 

counties 
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counties  and  boroughs  are  alfo  compdiabte  to  talce  the  osdi 
of  abjuration  and  that  agatnft  bribery  and  corruptiott.  And 
it  might  not  be  amif8,*if  the  members  eleQed  were  bomicl 
to  take  the  latter  oath,  as  well  as  the  former  i  which  in  aO 
probability  would  be  much  more  eflfie^ual,  than  adminifte^ 
kig  it  only  to  the  elefiors  (53). 


(53}  All  cle.Aors  are  compellable  before  they  vote  to  taketk 
oatha  of  alle.jiaiicc  and  fuprcmacy^i  7  &  8  W*  III.  c.  27.  But  at 
thcfc  oaths  were  frequently  required  from  the  electors  by  one  of  the 
candidates  for  the  purpofe  of  delay,  it  was  enabled  by  the  34  Geo. 
III.  c.  73.  that,  when  a  poll  is  demanded  at  any  ele^ion,  tbc  re- 
turning officer  may,  at  the  rtqueft  of  any  candidate,  appoint  two 
perfons,  (or  a  fufficicnt  number,)  at  proper  places,  to  admmrfter 
the  oaths  of  allegiance  and  fupi'emacy,  the  declaration  of  fMitfi 
the  oath  of  abjuration,  and  the  declaration  or  aftrmatSott  of  the 
effeft  thereof,  to  each  eledlor  before  he  tenders  his  Tote.  Thscxpcnce 
thereby  incurred  is  to  be  borne  equally  by  all  the  candidates.  And  by 
the  25  Geo.  III.  c.  84.  all  elcdors  for  ciaes  and  boroughs  liiill 
fwear  to  their  name,  addition,  or  profeflion,  and  place  of  abode } 
and  alfo,  like  freeholders  in  counties,  that  they  believe  they  are  of 
the  age  of  2I9  and  that  they  have  not  been  polled  before  at  that 
ele6Uon.  And  by  the  fame  flatute  it  is  enaded,  that  if  a  poll  ii 
demanded  at  any  eledion  for  any  county  or  place  in  EngUnd  or 
Wales,  it  (hall  commence  either  that  day,  or  at  the  fiuthcfl  upon 
the  next,  and  (hall  be  continued  from  day  to  day  (Sundiytei' 
ceptcd)  until  it  be  finiihed  ;  and  it  (hall  be  kept  open  feven  hour* 
at  the  leaft  each  day,  between  eight  in  the  morning  and  eight  a^ 
night;  but  if  it  (hould  be  continued  till  the  i5th  day,  then  the 
returning  officer  (hall  clofe  the  poll  at  or  before  three  in  the  aft<^ 
noon,  and  (hall  immediately,  or  on  the  next  day,  publicly  declvc 
the  names  of  the  perfons  who  have  a  majority  of  votes  ;  and  he 
fliall  forthwith  make  a  return  accordingly,  unlefs  a  fcrutiny  ii<^" 
manded  by  any  candidate,  or  by  two  or  more  of  the  elc^ofis  •"* 
he  (hall  deem  it  neceffary  to  grant  the  fame,  in  vhtch  cafe  it  ftiB 
be  lawful  for  him  to  proceed  thereupon  ;  but  fo  as  that,  in  aUcii^ 
of  a  general  elcdion,  if  he  has  the  return  of  the  writ,  he  (hall 
caufe  a  return  of  the  mcmbci*8  to  be  filed  in  the  crown  oflSctoflOf 
before  the  day  on  which  the  writ  is  returnable.  If  he  is  aretnra* 
ing  officer  ading  under  a  precept,  he  (hall  make  a  return  of  the 

mcmben  at  leaft  fis  days  before  the  day  of  the  return  of  the 

wiitf 
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Thb  election  being  clofed,  the  returning  ofEcer  id  boroughi 
tetums  his  precept  to  the  (heriff,  inrith  the  perfons  elefked  by 
the  majority  :  and  the  fherifF  returns  the  whole,  together  with 
the  writ  for  the  county  and  the  knights  ele£ted  thereupon,  to 
Ac  clerk  of  the  erown  in  chancery  ;  before  the  day  of  meet- 
ing, if  it  be  a  new  parliament,  or  within  fourteen  days  after 
the  ele£tion,  if  it  be  an  occafional  vacancy  ;  and  this  under 
penalty  of  500  /.    If  the  flierifF  does  not  return  fuch  knights 
only  as  are  duly  ele£led,  he  forfeits,  by  the  old  (tatutes  of 
Henry  VI,  100/;. and  the  returning  officer  in  borovighs  for  a 
likefaife  return  40  /;  and  they  are  befides  liable  to  an  a£lioj||iii 
which  double  damages  (hall  be  recovered,  by  the  later  (brutes 
ofking  William :  and  any  perfou  bribing  the  returning  officer 
ihallalfb  forfeit  300/.  But  the  members  returned  by  him  are 
the  fitting  members,  until  the  houfe  of  commons,  upon  pe- 
fitton,  (hall  adjudge  the  return  to  be  falfe  and  illegal.    The 
(onn  and  manner  of  proceeding  upon  fuch  petition  are  now 
TCgdated  by  (latute  (54)  10  Geo.  III.  c.  16.  (amended  by  1 1 


•nt;  but  if  it  is  not  a  general  tleftion,  then,  in  cafe  of  a  fcni- 
Jiny,  a  return  of  the  member  (hall  be  made  >^H[thin  30  days  after 
^cdofe  of  the  poll.  Upon  a  Scrutiny,  the  returning  officer  can- 
w>t  compel  any  vvitnels  to  be  fworn,  thou^jh  the  llatute  gives  him 
PO'Wto  adniiniileran  oath  to  thofewho  confeni  to  take  it. 

(54)  This  ftatute  is  better  known  by  the  name  of  Grcnville's 
*ft»and  it  has  jiiflly  conferred  immortal  honour  upon  it^  author, 
'^c  fdeil  committees  appointed  purfuant  to  this  ftatute,  have  exa- 
mined and  decided  the  important  riglits  of  election  with  a  degree  of 
purity  and  judicial  difcrimination  highly  honourable  to  themfelves  ; 
*"<!  which  were  ftill  more  fatIsfa<fiory  to  the  public,  from  the  re- 
^ollcftion  of  the  very  different  manner  in  which  thefe  queftion% 
P'Torto  1770,  had  been  treated  by  the  houfe  at  large. 

But  this  aft  has  been  much  improved  by  25  Geo.  TIL  c.  84. 

*  18  Geo.  Ill,  c.  52.     By  thefe  ftatutes  any  pc  rfon  may  prefer! 

*  petition  complaining  of  an  undue  elc6lion  ;  but  one  fubfcriber  of 
^^cpctition  muft  enter  into  a  recognizance,  himfclf  in  200/.  with  two 
*^ie8  in  100/.  each,  to  appear  and  fupport  bin  petition  ;  and  then 
^  houfe  (hall  appoint  fome  day  beyond  14  days  after  the  com^. 
'^^acement  of  the  feflion,  or  the  return  of  the  writ,  and  fhallgire 
*^  to  the  petitioners  and  the  fitting  members  to  attend  the  bar 

of 
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Geo.  III.  c.  42..  and  made  perpetual  by  14  Geo.IIL  c*  15.) 
vhich  direds  the  method  of  chufing  by  lot  a  klc£!t  committee 


^^ 


of  the  houf^  on  that  day  by  themfelve8»  their  counfel,  or  agenti}  thit 
day,  howcyer,  may  be  altered*  but  notice  fliall  be  given  of  the  new 
day  appointed.  On  the  day  fixed,  if  100  members  do  not  attendt 
the  houfc  (hall  adjourn  from  day  to  day,  except  over  Sundays,  and 
for  any  number  of  days  over  Chriftmafday,  Whitfunday,  and 
Good  Friday  ;  and  when  icx5  or  more  members  arc  prcfent,  ihc 
houfe  (hall  proceed  to  no  other  bulinefs  except  fwearing  in  membersi 
receiving  reports  from  committees,  amending  a  return,  or  attiend- 
ing  his  majefly  or  commiffioners  in  the  houfe  of  lords.  And  hjtbe 
32  Gto.  III.  C.I.  the  houfe  is  enabled  to  receive  a  melfage  from  die 
lords,  and  to  proceed  to  any  bufmefs  that  may  be  neceilary  for  tke 
profecution  of  an  impeachment  on  the  days  appointed  for  the  UiiL 
Then  the  names  of  all  the  members  belonging  to  the  houfe  are  put 
into  fix  boxes  or  glaifes  in  equal  numbers,  and  the  c)erk  (hall  diaw 
a  name  from  each  of  the  glaiTes  in  rotation,  which  name  (hall  be 
read  by  the  fpcaker,  and  i£  the  perfon  is  prefent,  and  not  difquat 
ficd,  it  is  put  down  ;  and  in  this  manner  they  proceed,  tifllbrty- 
nine  fuch  names  are  collected.  But  bclides  thefe  forty-nine,  cadi 
party  (hall  feledl,  out  of  the  whole  number  prefent,  one  perfon,  wbo 
Ihall  be  the  nominee  of  that  party.  Members  who  have  voted  at 
that  cledlipn,  or  who  are  petitioners,  or  are  petitioned  againili 
cannot  (cnc  ;  and  perfon s  wht)  are  lixty  years  of  age,  or  who  hate 
ferved  before,  are  excufed  if  they  require  it ;  and  others  who  can 
(hew  any  material  reafon,  may  alfo  be  excufed  by  the  indulgence  of 
tlie  houfe.  After  49  names  are  fo  diawn,  lifts  of  them  (hall  be 
given  to  the  refpe  Aive  parties,  who  fhall  withdraw,  and  (hall  alter- 
nately llrike  off  one  (the  petitioners  beginning)  till  they  are  reduced 
to  13  ;  and  thefe  13,  with  the  two  nominees,  conftitute  the  fele^ 
committee.  If  there  are  three  parties,  they  (hall  alternately  (bike 
off  one:  and  in  that  cafe  the  13  (liall  chufe  the  two  nominees. 

Tiie  memba-s  of  the  committee  fliall  then  be  ordered  by  tke 
houfe  to  meet  witliin  24  hours,  and  they  cannot  adjourn  for  more 
than  24  hours,  except  over  Sunday, Chriftmafday, and  GoodFridafi 
without  leave  of  the  houfe ;  and  no  member  of  the  committee 
(hall  abfeut  himfclf  without  the  permiflion  of  the  houfe.  Th< 
committee  (hall  not  in  any  cafe  proceed  to  buluiefs  with  fewer  than 
1 3  members  ;  and  they  are  diffolvcd  if  for  three  fuccelfive  days  01 
fitting  their  number  in  lefs  than  that,  unlefs  they  have  £at  14 
days,  and  then  they  may  proceed,  though  reduced  to  12  i  ^^ 

II    .  >f 
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of  fifteen  ntem^ers,  who  ate  fworn  well  and  truly  to  try  the 
(line,  and  a  true  judgment  to  give  according  to  the  evidence. 
And  diis  abftraft  of  the  proceedings  at  eleCiions  of  knights, 
ttricens,  and  burgefles,  concludes  our  inquiries  into  the  laws  [  i8l  3 
and  cuftoms  more  peculiarly  relative  to  the  houfe  of  commons. 

VI.  I  PROCEED  now,  fixthly,  to  the  method  of  making  laws ; 
vbich  is  much  the  fame  in  both  houfes:  and  I  (hall  touch  it 
Tery  briefly,  beginning  in  the  houfe  of  commons.  But  (irft  t 
null  preroife,  that  for  difpatch  of  bufinefs  each  houfe  of  par- 
liament has  it's  fpeaker.  The  fpeaker  of  the  houfe  of  lords, 
wliore  office  is  to  prefide  there,  and  manage  the  formality  of 
bftfinefs,  is  the  lord  chancellor,  or  keeper  of  the  king's  great 
fed, or  any  other  appointed  by  the  king's  commifiion :  and,  if 
me  be  fo  appointed,   the  houfe  of  lords  (it  is  faid)  may 


1^25  day^  to  1 1  ;  and  they  continue  to  fit  notwithftanding  a  pn>» 
vogation  of  the  parliament.  All  the  fifteen  members  of  the  com- 
mittee take  a  folemn  oath  in  the  houfe,  that  they  will  give  a  true 
judgment  according  to  the  evidence,  and  every  queftion  is  deter- 
■inedby  a  majority. 

The  committee  may  fend  for  witneflcs  and  examine  them  upon 
<>^9  a  power  vrhich  the  houfe  of  commons  does  not  pofFcfs ;  and 
^they  report  that  the  petition  or  defence  is  frivolous  or  vexatious, 
dn  poDty  aggrieved  (hall  recover  colls.  For  their  mode  of  report- 
ioglhe  right  of  eledlion,  fee  note  (35 ),  p.  174- 

By  the  1 1  Geo.  III.  c.  42.  if  100  or  more  members  are  prefent, 
if  upon  the  drawing  by  lot  49  not  fet  afide  nor  excufed 
Qnoot  be  completed,  the  houfe  (hall  then  adjourn,  as  if  100  had 
^  attended.  And  to  prevent  the  public  bufinefs  being  delayed  by 
^  want  of  a  fufilcient  attendance  to  form  a  feledl  committee,  the 
3^  Geo.  III.  c.  59.  has  provided  that  when  a  fufiBcient  number  of 
'^''nibcrB  are  not  prefent  for  that  purpofe>  the  houfe,  before  they 
^orn,  may  proceed  to  the  order  for  the  caU  of  the  houfe,  if  it 
°*»  beea  previoufly  fixed  for  that  day,  or  they  may  adjourn  fuch 
^  or  they  may  order  it  to  be  called  on  any  future  day,  and  may 
^>^fadi  orders  relative  thereto  as  they  think  fit  for  enforcing  a 
'oScteat  attendance  of  the  members. 

'Rufe  are  the  |Mrincipal  provifions  of  this  excellent  flatute  under 
*•  prefent  improved  ftate. 

Vol.1,.  It  cleft. 
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ele£l  (55  \    The  fpeaker  of  the  houfe  of  commops  b  chofea 
by  the  houfe  (56; ;   but  mu(t  be  approved  by  the  king  (57}* 


(5^  )  Such  an  in  fiance  m  the  Irifh  houfe  of  lords  18  mcntumd 
bv  lord  Mountmorres,  2  Vol.  108. 

(56)  Mr.  Hume  is  miftaken,  who  fays  that  Peter  dc  la  Mere* 
cliofen  in  the  firft  parliament  of  R.  II.  was  the  firft  fpeaker  of  the 
comn^oni,  (3  Vol.  3.)  ;  for  we  find  in  the  rolls  of  parliament,  (51 
Efcl.  III.  n''87.)  that  fir  Thomas  Hungerford,  cbiva/Ury  qui avsit 
Its  p:ir'.Ves  lies  communes  en  cejl parlement^  addrcffed  the  king  in  the 
na:nc  oftht  commons,  in  that  jubilee  year,  to  pray  that  he  would 
pardon  fcveral  pcrfons  who  had  been  conviAed  in  impeachments. 

By  I  he  30  Geo.  III.  c.  10.  the  falary  of  the  fpeaker  of  the  houfe 
of  com!  -ons,  including  his  fees  and  former  allowances,  is  fixed  at  the 
clear  yearly  fum  of  6000/.  And  by  the  fame  fiatute  he  is  difquih- 
fied  from  holdingany  office  of  profit  underthe  crown  during  plcafurCi 

(57)  Sir  Kd ward  Coke,  upon  being  eleded  fpeaker  in  1592,10 
bis  addrt  fs  to  the  throne  declared,  "  this  is  only  as  yet  a  nomination, 
^'  and  no  cle6tion,  until  your  majefty  givcth  allowance  and  appw* 
•*  batioii."  (2  Hatf^  '54«)  I^ut  the  houfe  of  commons  at  prefer' 
•would  fcarce  admit  their  fpeaker  to  hold  fuch  language.  Till  fir 
Fletcher  Nort'in  was  clewed  fpeaker,  29th  Nov.  1 774,  every  gentk- 
TP.nn  who  was  j)ropofed  to  fill  that  honourable  office,  afFedted  great 
modefly,  and  if  elected,  v.as  almoft  forced  into  the  chair,  and  at  the 
fame  time  iie  requefled  permifiion  to  plead,  in  another  place,  hiscx- 
cufes  and  inability  to  difcharge  the  office,  which  he  ufed  to  do  upoo 
being  prefented  to  the  king.  But  fir  Fletcher  Norton  was  the  fini 
who  diircgi'.rdcd  this  ceremony  both  in  the  one  houfe  andintheother. 
His  fuccefl'orp,  Mr.  Coriiewall  and  Mr.  Addington,  requcfted  to 
ipake  ex  cufes  to  the  throne,  but  were  refufed  by  the  houfe,  though 
M**.  Addingtou,  in  the  beginning  of  the  prcfent  parliament,  26ta 
Nov.  1 790,  followed  the  example  of  fir  Fletcher  Norton,  and  in- 
timated no  wilh  to  be  excufed.  (See  i  WooiLL  59.)  Sir  John  Cu* 
was  the  laR  fpcnktr  who  addrefled  the  throne  in  the  language  «' 
diffidence,  of  which  the  fi^llowing  fentence  may  ferve  as  a  fpe<^** 
men  :  "  I  can  now  be  an  humble  fuitor  to  your  majefiy,  that  yoO 
•*  wc/uld  give  your  faitliful  commons  an  opportunity  of  itdHf^i 

this  the  only  inadvertent  ftep  which  they  can  ever  take,  andb* 
gracioufly  plcafid  to  direft  them  to  prcfent  fome  other  to  yoitf 
majtlly,  whom  th.^y  may  not  hereafter  beforry  to  havechofeOf 
"  nor  your  majtily  to  hav-  approved."  (6  Nov.  1761.)  T^^ 
chancellor  \\{'z^  lo  reply  in  a  haiiufoin..  fpcccli  of  compliment  ani 

encourage 
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And  hereto  the  ufage  of  the  two  houfee  differs^  that  the 
fpeaker  of  the  houfe  of  commons  cannot  give  his  opinion  or 
argue  any  queflion  in  the  houfe ;  but  the  fpeaker  of  the 
houfe  of  lords,  if  a  lord  of  parliament,  may.  In  each  houfe 
the  aQ  of  the  majority  (58)  binds  the  whole  ;  and  this  ma- 

— ,_■  _ 

encouragement ;  but  now  he  (hortly  informs  the  commons  that  liis 
m^cfty  approves  of  their  fpeaker,  who  claims  the  antient  privi- 
leges of  the  commons,  and  then  they  return  to  their  own  houfe. 

Some  fpeakers  upon  this  occafion  have  acquired  great  honour  and 
diftinftion,  particularly  Thomas  i^cviicygfrmanusf rater  domint  Bur. 
S^vnmyy  qui  eledus  prolocutor  per  communes  facra  regU  majejlati  cjl 
t^fentatuff  et  ita  egregity  ehganter^  prudenter^  et  Sferie  in  nc^otiofihi 
^^"'iiiajjofi  gejpt^  ut  omnium  prafentium  plaufu  et  Utitid^  maximam  fihi 
mtm  compuravit^  cujus  lau^facra  regia  majeftas  non  modicum  eximium 
ff^orii  cumulum  adjecity  nam  prafentibus  et  videntibus  dominis  Jpirituali- 
^fttemporalibus  et  regni  communibus  eum  equitis  aurati  honoreet  dig^ 
vtateaJ  iaudem  DeietfanSi  Georgii  in/ignivit^quod nenunimortalium per 
^antefgcula  cotitigiffe  audivimus,  6  Hen*  VIII.  i  Lords' Journ. 20. 
.  (58)    In  the  houfe  of  commons  the  fpeaker  never  votes  but 
^tti  there  is  an  equality  without  his  calling  vote,  which  in  that 
'^c  creates  a  majority  ;  but  the  fpeaker  of  the  houfe  of  lords  ha« 
^  calling  vote,  but  his  vote  is  counted  with  the  reft  of  tlie  houfe  ; 
^  in  the  cafe  of  an  equality,  the  non-contents  or  negative  voices 
"*^c  the  fame  efFcA  and  operation  as  if  they  were  in  facl  a  mu- 
My.  (Lords' Joiirn.  25  June,  1661.)    Lord  Mountmorres  fays, 
^thc  houfe  of  lords  in  Ireland  cbferves  the  fame  rule  ;  and  that 
'^  cafes  of  cqutilhyy  fcmper  prjrfumitur  pro  nfgaritc,     (i  Vol.  105.) 
**^ce  the  order  in  putting  the  queflion  in   appeals  and  writs  of 
^r  is  this    "  Is  it   your  lor d (hips' pit afu re  that  tliis  decree  or 

judgment  (hall  be  reverfcd?"  for  if  the  votes  are  equal,  the 
l^gnacntof  the  court  below  is  afTirmed.  {lb,  2  Vol.  81.)  Ht-re  it 
**ynot  be  improper  to  obierve  that  there  is  no  cafting  voice  in 
^tsof  juftice  ;  biit  in  the  fuperior  courts  if  the  judges  arc  equally 
™^ed,  there  is  no  deciiion,  and  the  caufc  is  continued  in  court  till 
imajority  concur.  At  the  feflions  the  juftices,  in  cafe  of  equahty, 
^t  to  refpite  the  matter  till  the  next  feflions  :  but  if  they  are 
*^one  day,  and  the  matter  is  duly  brought  before  them  pn  an- 
ther day  in  the  fame  feflions,  and  if  there  is  then  an  inequality,  it 
^amount  to  a  judgment ;  for  all  the  time  of  the  feflions  is  confi- 
^'cd  but  as  one  day.  A  cafting  vote  fomctimes  fignifies  the  fingle 
^  of  a  perfen>  who  never  votes  but  in  the  cafe  of  an  equality ; 
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yontj  is  declared  by  votes  openly  and  publiely  given :  not  is 
at  Venice,  and  many  other  fenntbrial  aflemblies,  privattljiff 
by  ballot.  This  latter  method  may  be  ferviceabiei  to  prerent 
intrigues  and  unconftitutional  combinations :  but  is  ixnpof* 
fible  to  be  pr.iCtifed  with  us ;  at  lead  in  the  houfe  of  com- 
monSy  where  every  member's  condu&  is  fubje£l  to  the  (ii- 
ture  cenfure  of  his  conftituents^  and  therefore  ihotildbe 
openly  fubmitted  to  their  infpefiion. 

To  bring  a  bill  into  the  houfe,  if  the  relief  fougbt  byitisofa 
private  nature,  it  is  (irft  neceflary  to  prefer  a  petition;  which 
mud  be  prefcntcd  by  a  member,  and  ufually  fets  forth  the 
grievance  defired  to  be  remedied.  This  petition  (when  foondei 
on  fa£ls  that  may  be  in  their  nature  difputed)  is  referred  toa 
eommittee  of  members,  who  examine  the  matter  alleged, aal 
accordingly  report  it  to  the  houfe ;  and  then  (or  otherwife) 
upon  the  mere  petition)  leave  is  given  to  bring  in  the  ML 
In  public  matters  the  bill  is  brought  in  upon  motion  madeto 
the  houfe,  without  any  petition  at  all.  Formerly,  all  Mto 
were  drawn  in  the  form  of  petitions  (59)1  which  were  entered 

fo:nclinies  the  double  vote  of  a  pcrfon,  who  firft  votes  with  the  itftf 
an  J  then,  upon  an  equality, creates  a  majonty  by  givinga  fecondvote* 

A  caftitlg  vote  neither  exifts  in  corporations  or  clfcwbere,  unkfi 
it  is  exprcfsly  given  by  ftatute  or  charter,  or,  what  is  cquifalentf 
vxills  by  immemorial  ufage. 

(59)  The  commons  for  near  two  centuries  continued  the  ftjJc of 
very  humble  petitioners.  Their  petitions  frequently  began  with 
"  your  poor  commons  beg  and  pray,"  and  concluded  with  "  for 
"  Ood's  fake,  and  as  an  a£l  of  chvLrityi^^-'^P'os poveres  eomut^ 
fritiit  et  fupplifiify  pur  Dku  el  en  ocvre  ih  chartte,  (  Rot,  ParL  paffio.) 
It  appcarji  that  prjor  to  the  reign  of  Hen.  V.  it  had  been  the  pr»c- 
tfcc  of  tlie  kings  to  add  and  enad  more  than  the  commons  petition^ 
f.;r.  In  confequence  of  this  there  is  a  very  memorable  pctitioo 
f-om  the  commons  in  2  Hen.  V.  which  flalcj  that  it  is  the  liberty 
and  freedom  of  the  commons  that  there  (liould  be  no  ftatute  with- 
out thLir  aficni,  confidering  that  they  have  ever  been  as  well  4^" 
en  as  pelxiiorursy  and  therefore  they  pray  that  for  the  future  there 
niay  be  no  additions  or  diminutions  to  their  petitions.  And  in iO* 
fi^rr  to  tiii>  the  king  granted  that  from  henceforth  they  (hould  be 
bouiid  iu  no  in  (lance  without  their  aDTcnt,  faving  his  royal  prcrog*' 
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upon  the  parEametit  rolh^  with  the  king's  anfwer  there* 
unto  fubjoined ;  not  in  any  fettled  form  of  words,  but 
as  the  circumftances  of  the  cafe  required  ' :  and  at  the  end  of 
each  parliament,  the  judges  drew  them  into  the  form  of  a 
ftatutc,  which  was  entered  on  thcjlatnte  roits.  In  the  reign  of 
Henry  V,  to  prevent  miftakcs  and  abufes,  the  ftatutes  were 
town  up  by  the  judges  before  the  end  of  the  parliament ; 
ind,  in  the  reign  of  Henry  VI,  bills  in  the  form  of  afls,  ac- 
GordiDg  to  the  modem  cuftcmi  were  firft  introduced. 

^  The  perfons  dire^ied  to  bring  in  the  bill,  prefent  it  in  a 
competent  time  to  the  houfe,  drawn  out  on  paper,  with  a 
multitude  of  blanks,  or  void  fpaces,  where  any  thing  occurs 
tbt  is  dubious,  or  neceflary  to  be  fettled  by  the  parliament 
it&lf }  (fuch  efpccially,  as  the  precife  date  of  times,  the  na* 
taie  and  quantity  of  penalties,  or  oi  any  fums  of  money  to 
kraifiod)  being  iadeed  only  the  fceleton  of  the  bill.  In  the 
iKHifc  of  lords,  if  the  bill  begins  there,  it  is  (when  of  a  pri- 
vate nature)  referred  to  two  of  the  judges,  to  examine  and 
vqiort  the  ftate  of  the  fads  alleged,  to  fee  that  all  necefiary 
(uties  confent,  and  to  fettle  all  points  of  technical  propriety. 
T^  is  read  a  iirft  time,  and  at  a  convenient  diftance  a  fe* 
cood  time  ;  and  after  each  reading  the  fpeaker  opens  to  the 
lH>ii(e  thefubftanceof  the  bill,  and  puts  the  queftion,  whether 
■tfluU  proceed  any  farther.  The  introdu£lion  of  the  bill  may 
k  originally  oppofed,  as  the  bill  itfelf  may  at  either  of  the 
ladings ;  and,  if  die  oppoiition  fucceeds,  the  bill  mud  be 

'  See,  tmoDg  namberleft  other  inftaiice«,  the  artkuli  cleri,  9  Edw.  11. 


^«  to  grant  or  deny  what  he  pleafcd  of  their  petitions.  ( Ruff!, 
^tt/lxv.  Rot»  Pari.  2  Hen.  V.  n^'  22.)  It  was  long  after  their  ere* 
^n,  or  rather  feparation  from  the  barons,  before  the  houfe  of  com- 
^'onswcreponfciousof  theirown  ftrength  and  dignity:  and  fuch  was 
^  modefty  and  diffidence,  that  they  ufed  to  requeft  the  lords  to 
^  them  fomc  of  their  members  to  inftrud  them  in  their  duty, 
"  on  account  of  the  arduoufnefs  of  their  charge,  and  the  feeblcnefs 
of  their  own  powers  and  underftandings :" — •fur  Parduite  delour 
^^UHkfeobkfcgdehurpoijartetferu.  (Rot. Pari  I  R.II.  n''4.) 
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dropped  for  that  feffion  :  as  it  muft  alfo,  if  oppofed  withfuc- 
ccfs  in  any  of  the  fubfequcnt  ftages. 

After  the  fecond  reading  it  is  committed,  that  \%%  refer- 
red to  a  committee ;  which  is  either  fclefled  by  the  hoafe  in 
matters  of  fmali  importance,  or  clfe,  upon  a  bill  of  confc- 
quencc,  the  houfe  rcfolves  itfelf  into  a  committee  of  the  whole 
houfc.  A  committee  of  the  whole  houfc  is  compofed  of  crorf 
member  ;  and,  to  form  it,  the  fpeaker  quits  the  chair,  (ano- 
ther member  being  appointed  chairman,)  and  may  Gt  and  de- 
bate as  a  private  member.  In  thcfe  committees  the  bill  is 
'  bebated  claufe  by  claufe,  amendments  made,  the  blanks  filled 
up,  and  fometimes  the  bill  entirely  new  modelled.  After  it 
[[  1 83  ]  has  gone  through  the  committee,  the  chairman  reports  it  to 
the  houfc  with  fuch  amendments  as  the  committee  hare  madei 
and  then  the  houfe  reconfiders  the  whole  bill  again,  and  the 
queftion  is  repeatedly  put  upon  every  claufe  and  amendmcntt 
When  the  houfc  hath  agreed  or  difagreed  to  the  amendments 
of  the  committee,  and  fometimes  added  new  amendments  of 
it's  own,  the  bill  is  then  ordered  to  be  engrofled,  or  written 
in  a  ftrong  grofs  hand,  on  one  or  more  long  rolls  (orprcffcs) 
of  parchment  fewed  together.  When  this  is  finifhed,  it  is 
read  a  third  time,  ami  amendments  are  fometimes  then  made 
to  it ;  and  if  a  new  claufe  be  added,  it  is  done  by  tacking  a 
feparatc  piece  of  pnrchment  on  the  bill,  which  is  called  a 
ryder".  The  fpeaker  then  again  opens  the  contents;  and, 
hokiing  it  up  in  his  Iiands,  puts  the  queftion,  whether  the 
bill  fti.dl  pafs.  If  this  is  agreed  to,  the  title  to  it  is  thcnfct- 
tU  J;  which  ufed  to  be  a  general  cue  for  all  the  ads  puffed  in 
the  fcfilo:!,  till  in  the  firll  vear  of  Henry  VIII  diftind  titles 
wcu'  ir.trc.luccd  for  each  chapter.  After  this,  one  of  the 
members  is  directed  to  carry  it  to  the  lords,  and  defire  their 
concurrence  ;  who,  attended  by  fcvcral  more,  carries  it  t^ 
the  l>jr  of  tlic  houfe  of  peers,  and  there  ilelivers  it  to  thc'.r 
fpeaker,  who  comes  down  from  his  woolfack  to  receive  it. 

Ir  then,  paflcs  tlncr.^h  the  fame  forms  as  in  the  other 
hcufe,  (cm  cpt  eii^roiiing,  which  is  already  done,)   and>  *^ 
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rejeded,  no  more  notice  is  taken,  but  it  f;{{rcs /ubJtLntio,    . 
ta prevent  unbecoming  altercations.     But  if  it  is  agreed  to,  1 

Ae  lords  fend  a  meflage  by  two  mafters  in  chancery  (or  upon 
natters  of  high  dignity  or  importance,  by  two  pf  the  judges) 
that  they  have  agreed  to  the  fame  :  and  the  bill  remains  with 
Ae  lords,  if  they  have  made  no  amendment  to  it.     But  if  any 
amendments  are  made,  fuch  amendments  are  fenr  down  with 
UK  bill  to  receive  the  concurrence  of  the  commons. .   If  the 
commons  difagree  to  Hie  amendments,  a  conference  ufually 
follows  bet  ween  members  deputed  from  each  houfe  ;  who  for 
the  moft  part  fettle  and  adjud  the  difference  :  but,  if  both^ 
hoiifes  remain  inflexible,  the  bill  is  dropped.     If  the  com- 
mons agree  to  the  amendments,  the  bill  is  fent  back  to  the 
fcrdsby  one  of  the  members,  with  a  mefl^age  to  acquaint  thtm 
Acrewith.     The  fame  forms  are  obferved,  mutatis  mutandis ^[^  184  3 
^hcn  the  bill  begins  in  the  houfe  of  lords.  But,  when  an  aft 
of  grace  or  pardon  is  pafled,  it  is  firft  figned  by  his  majelly, 
^dthen  read  once  only  in  each  of  the  houfes,  without  any 
'Jew  cngrofling  or  amendment  ^.     And  when  both  houfes 
we  done  with  any  bill,  it  always  is  depofited  in  the  houfe  of 
peers,  to  wait  the  royal  aflcnt ;  except  in  the  cafe  of  a  bill  of 
fupply,  which  after  receiving  the  concurrence  of  the  lords  is 
fcnt  back  to  the  houfe  of  commons  *• 

The  royal  aiTent  may  be  given  two  ways  :  i.  In  perfon  ; 
when  the  king  comes  to  the  houfe  of  peers,  in  his  crown  and 
'^^yal  robes,  and  fending  for  the  commons  to  the  bar,  the  titles 
^^f  all  the  bills  that  have  pafTed  both  houfes  arc  read  ;  and  the 
''og'sanfwcr  is  declared  bythe  clerk  of  the  parliament  in  Nor- 
man-Frcnch  (60) :  a  badge,  it  muft  be  owned,  (now  the  only 

•IJ'ewes's  journ.  20.  73.  Com.  journ.         «  Com.  journ.  24.  Jul.  i66o. 
>7  June  1747. 


are 
never 


(<5o)  Until  the  reign  of  Richard  III.  all  the  Uatutcs 
^'hcr  in  French  or  Latin,  but  generally  in  French,  I  liave  iiv»u* 
^  any  reafon  afligned  for  this  change  in  the  langiiage  of  the 
^tutcs.  Richard  being  an  ufurpcr,  probably  tliought  that  it  would 
procurt  him  a  degree  of  popularity  to  give  the  people  llatutes  in 
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one  remaining,)  of  conqucft;  and  which  one  couMTvUbtoibt 
fall  into  total  oblivion,  unlcfji  it  be  re(erved  as  a  foleoin  net 
men  to  to  remind  us  that  our  liberties  are  nuurtal,  having  oaoi 
been  deftroyed  bya  foreign  force.  If  the  kingcoufentstoapubf 
lie  bill,  theclerkufually  declares,  "/^r^jr/tfi/^i^j  the  king  williil 
«  fo  to  be-,"  if  to  a  private  bill,  ^^foitfait  comnu  Uift  J^riyh^it 
<*  as  it  is  defired."  If  the  king  refufeshis  afTentjit  is  inthcgende 
language  of  "/^ roy  s^avi/ira{6i)y  the  king  will  advife  upoiiit'* 
When  a  bill  of  fupply  is  pafled,  it  is  carried  up  and  preicDte4 
to  the  king  by  the  fpeaker  of  the  houfe  of  commons  y  i  and  die 
Toyal  affcnt  is  thus  exprcfled,  "  fe  roy  remerciefts  lovalJubjfSsx 
^^  accepte  lour  bcnevoUnccy  tt  aujji  U  vtut^  the  king  th^okf  lu| 

y  R'iK  Pari.  9  lltn,  IV,  in  Pryn.    4  Inft.  30,  31. 


their  own  language,  which  had  hitherto  been  as  illegible  ii  tbi 
laws  of  Caligula.  But  the  general  anfwcrs  of  the  kingto  thebSk 
were  fo  well  underllood,  that  a  change  in  them  was  of  no  Imports 
ancc  to  the  people,  and  only  defir^ble  for  the  fake  of  cpnfiftcncy. 

(61)  The  words  le  rat  s^avlfera  correfpond  to  the  phrafe  for-i 
mcrly  ufed^by  courts  of  juflicc,  when  they  required  time  to  con* 
fidcr  of  their  judgment,  viz.  curia  ad'vijare  vuIl  And  there  cw 
be  little  doubt  but  originally  thefe  words  implied  a  fcrious  intent 
to  take  the  fubjedl  under  confideration,  and  they  only  became  « 
cffcifl  a  negative,  when  the  bill  or  pv'tition  was  annulled  by  a  i"" 
folulion,  before  ihe  king  communicated  the  refult  of  his  dclibera- 
t:on  :  for  in  llie  rolls  of  parliament  the  king  fomciimes  anf«^^ 
that  the  petition  is  unreafonablc,  and  cannot  be  granted;  fome- 
timerhc  anfwers,  that  he  and  his  council  will  confidcr  of  it ;  asW 
37  Ed.  III.  n"33.  J^jK/  au  ceJU  atilclcj  il  demande  grand a^ 
nunt,  et  farituit  Ic  rotfc  ent  av'tjera par  fon  ccnfttL 

This  prerogative  of  rcjcdling  bills  was  exercifcd  to  fuch  an  ^' 
tent  in  ancient  times,  that  D'cwcs  informs  us,  that  queen  Elj- 
zahcth,  at  the  clofe  of  one  fcffion,  gave  her  afTent  to  24  pub»c 
and  19  private  bills  ;  and  at  the  fame  time  ieje<5>(.d  48,  which  h^u 
pafll'd  the  two  houfes  of  parliament.  {Journ.  596.)  But  tliel**^ 
time  it  was  exerted  was  in  the  year  1692  by  William  III.  "^^^ 
at  firfl  rcfufed  his  affcnt  to  the  bill  for  triennial  parliaments,  bu 
wa?'  prevailed  upon  to  permit  it  to  be  cnaded  two  years  after- 
wards.    Dc  LcImCi  404.  , 
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(<  layal  fubjcASf  accepts  their  benevolence,  and  wills  it  fo  to 

^  be.''  In  cafe  of  an  a{l  of  grace,  which  originally  proceeds 

from  the  crown^  and  has  the  royal  afient  in  the  firft  ftage  of  it* 

the  clerk  of  the  parliament  thus  pronounces  tlie  gratitude  of 

ikt  fubjedj  *<  Us  pnlats^Jiigniurs^  it  CQmmorUy  en  ce  prefent 

^^parEainifU  ajfemblees,  au  mm  de  Uuts  vous  autres  fubjeQs^  rt^ 

'^  mercUnt  ires  bum  Ument  voire  maje/le^  et  prienta  JHeu  voui  C  1^5  1 

^^  ionner  enfanie  htme  vie  et  hngue  ;  the  prelates,  lords,  and 

^'  commons, in  this  prefent  parliament  aflembled,  in  the  nam^ 

^^  of  all  your  other  fubjefts,  moft  humbly  thank  your  majefty^ 

^'  and  pray  to  God  to  grant  you  in  health  and  wealth  long 

•*  to  liye  V    a.  By  the  ftatute  33  Hen.  VIII.  c.  21.  the  king 

aat^ay  give  his  afient  by  ktters  patent  under  his  great  feal, 

Cgned  with  his  band,  and  notified  in  his  abfence  to  both 

l^oafes  aflerobled  together  in  the  high  houfe.     And,  when 

bill  has  received  the  royal  aflent  in  either  of  thefe  ways, 

is  thenj  and  not  before,  a  (latute  or  a£t  of  parliament. 

This  ftatute  or  z&  is  placi^d  among  the  records  of  tho 
kingdom ;  there  needing  no  formal  promulgation  to  give  it  the 
force  of  a  law^  as  was  neccflary  by  the  civil  law  with  regard 
^o  the  emperor's  edi£ls :  becaufe  every  man  in  England  is,  in 
judgment  of  law,  party  to  the  making  of  an  a£t  of  patliameut, 
l>cing  prefent  thereat  by  his  reprefentatives.  However,  a  copy 
tWeof  is  ufually  printed  at  the  king's  prefs  for  the  informa- 
tion of  the  whole  land*     And  formerly,  before  the  invention 
of  printing,  it  was  ufed  to  be  publifhed  by  the  (herifF  of  every 
^unty  %  the  king's  writ  being  fent  to  him  at  the  end  of  every 
feflloD,  together  with  a  tranfcript  of  all  the  a£is  made  at  that 
*cSon,  commanding  him,  '^  utjiattita  illa^  et  omnes  articulos 
'*  w  eifdem  conientoSj  injingulis  hcis  ubi  expedire  viderit,  publico 
^^prodamarif  et  firmtter  teneri  et  obfervari  faciaty     And  the 
^I^ge  was  to  proclaim  them  at  his  county  court,  and  there  to 
«ep  them,  that  whoever  would  might  read  or  take  copies 
thereof;  which  cuftom  continued  till  the  reign  of  Henry  the 
feventh  •. 

Am  a£l  of  parliament,  thus  made^  is  the  exercife  of  the 
*^e^eft  authority  that  this  kingdom  acknowleges  upon  eartlu 

*  P'ewes  jouro.  35.  •  3laft.  41.    4  Inft.  26. 
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Xt  hatli  power  fo  bind  every  fubjcfl  in  the  land,  and  tlie  A> 
minions  thereunlo  belonging ;  nay,  even  the  icing  himfelEi 
if  particularly  named  therein.  Arid  it  cannot  be  altered, 
imended,  difjienfed  with,  fufpcndcd,  or  repealed,  but  in  the 
'ame  forms  and  by  the  fame  authority  of  parliament :  foi  i«is 
I  maxim  in  law,  ihat  it  requires  the  fame  ilrength  to  dilTol'^ei 
IS  to  create  an  obligaiion.  It  is  true  it  was  formerly  he: Id, 
:hat  the  king  might  in  many  cafes  dlfpenfe  with  penal  da- 
utcs " :  bur  now  by  ftatute  i  W.  &  M.  ft.  2.  c.  1,  it  is  «le- 
dared  that  the  fufpcnding  or  difpenfing  with  laws  by  r=-jil 
luthority,  without  confcnt  of  parliament,  is  illegal. 

VII.  There  remains  only,  in  the  fevcnth  and  laft  place, 
0  add  a  word  or  two  concerning  tiic  manner  in  which  £>tf- 
liameots  may  be  adjourned,  prorogued,  or  diilblved. 

An  adjournment  is  no  more  tlian  a  contiJiuance  of  «M 
fcfllon  from  one  day  10  another,  as  the  word  itfelf  fignifi«i:  ' 
and  this  is  done  by  the  niitliority  of  tachhoufe  feparatcly  (nr«!rj 
day;  and  fomedmts  for  a  forlnight  or  a  month  together,  M 
at  Chriftmas  or  Eaftcr,  or  upon  other  particular  occalions. 
But  the  adjournment  of  one  houfc  is  no  adjournment  of  *t'e 
other'.  It  hath  alfo been  nfual,  when  his  majeftyhaih  G^t°" 
ficd  his  pleafurc  that  bolh  or  cither  of  the  houfes  (houlil  ^^* 
jOum  thcmfelves  to  a  certain  day,  10  obey  the  king's  pleaf*'' 
fo  fignified,  and  to  adjourn  accordingly  •■.  Oihcrwife,  bcfi  ■^^ 
the  indecorum  of  a  refufal,  a  prorogation  would  aflur^  *"? 
follow;  which  would  often  be  very  inconvenient  lo  b  ■^S"* 
lublic  and  private  bofinefs.  For  prorogation  puts  an  en^-  '" 
be  fcflion  ;  and  then  fuch  bills  as  are  only  begun  and  ^'°' 
i.erfc£led,  muft  be  refumed i/f  ww  (if  at  :;11)  in  a  fobfeqii^'" 
:fiion;   whereas,  aflcr  an  aaiviun.r.u-iU,  :,I1  iliinj;s  conllr*"': 
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A  PROROGATION  IS  the  continuance  of  the  parliament 
from  one  feflion  to  another,  as  an  adjournment  is  the  conti* 
nuation  of  the  feflion  from  day  to  day.     This  is  done  by  the 
royal  authority,  exprefled  either  by  the  lord  chancelbr  in  hi's 
majcfty's  prefcnce,  or  by  commiflion  from  tlie  crown,  or  ire-  ^ 
qucndy  by  proclamation  (62).     Both  houfes  are  neceflarily    \ 
prorogued  at  the  fame  time ;  it  not  being  a  prorogation  of    \ 
the  houfe  of  lords,  or  commons,  but  of  the  parliament.   The/ 
feflion  is  never  underdood  to  be  at  an  end  until  a  proroga- 
tion: though,  unlefs  fome  a£t  be  pafled  or  fome  judgment 
given  in  parliament,  it  is  in  truth  no  feflion  at  all'  (63).  And 

e  4  Inft.  23.     Hale  of  pail.  38      Hut.  61. 

(62)  At  the  beginning  of  a  new  parliament,  when  it  13  not  in- 
tended that  the  j)arliamc]it  I'hou^l  nntet  at  the  rrturn  of  ill?  writ  of 
fununons  for  the  difpatch  of  buiinel  \  die  priclice  is,  to  prorogue  ft 
"7  a  writ  of  prorogation,  as  the  par'.iunent  in  1 790  was  prorogued 
^iceby  writ ;  Comm.  Jovrn,  26lh  Nov.  1790  ;  and  the  firft  par- 
***nicnt  in  this  reign  was  prorogued  by  four  writs.    Ih.  3  Nov. 
'761.   On  the  day  upon  which  the  writ  0/  fummons  is  returnable, 
^hc  members  of  the  houfe  of  commons  who  attend,  do  not  enter 
'htar  own  houfe,  or  wait  for  a  mefTagc  from  the  lords,  but  go  im-  " 
''lately  up  to  the  houfe  of  lords,  where  tlie  chancellor  reads  the 
^^'^t  of  prorogation.  Ih.  And  when  it  is  intendtd  that  they  fliould 
***€«  upon  the  day-to  which  the  parliament  is  prorogued  for  dif- 
P^tch  of  bufinefs,  notice  is  given  by  a  proclamation. 

(^3)  Mr.  Hatfell  mentions  one  great  inconvenience  which,  he 

apprehends,  might  arife  from  this  lule: — The  6  Ann*,  c.  7.  f.  6. 

Provides,  that  upon  the  death  of  the  king,  if  there  is  no  parliament 

'"^  being  that  has  met  andfaty  then  the  la(l  preceding  parliament  (hall 

^'Immediately  convene  atid  fit,  as  if  the  faid  parliament  had  never  been 

"iflolved.     He  fays,  the  conftru6tion  of  the  words  has  met  and/at^ 

"^always  been  undcrllood  to  be  a  parliament  of  wliich  a  feflion  has 

**^fn  held.  (  2  Hntf,  2 19. ) — This  is  a  con{tru6tion  to  which  I  cannot 

^^cede.  The  wovd  fe//ion  has  a  legal  and  technical  iignification  ;  wc 

*^now  it's  property  and  confequences,  but  there  is  no  reafon  that  wc 

'hould  annex  them  all  to  the  popular  word  Jit.     The  object  of  the 

/3tute  was  probably  this,  viz.  if  the  king  Ihould  die  after  the  iiTu- 

'^S  the  writs  for  a  new  parliament  during  a  general  election,  that 

'^c  kingdom  fliould  not  continue  in  a  Hate  of  ferment  and  confu- 

""n,  but  that  the  old  parliament  ftiould  immediately  revive  and 

coHvenc, 
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lormerly  the  ufage  \f:z5,  for  the  king  to  gWe  the  royal  aflcnt 
to  all  fuch  bills  as  he  approved,  at  the  end  of  every  fcffioo, 
and  then  to  prorogue  the  parliament;  though  fometimes only 
lor  a  day  or  two';  after  which  all  bufinefs  then  depending io 
the  houfes  was  to  be  begun  again.  Which  cuftom  obtained 
to  (Irongly,  that  it  once  became  a  queftion  ^,  whether  ^riog 
the  royal  aflent  to  a  fmgle  bill  did  not  of  courfe  put  an  end 
to  tlie  felTion.  And,  though  it  was  then  rcfolved  in  the  nega- 
tive, yet  the  notion  was  fo  deeply  rooted,  that  the  (tatute  iCar.L 
C.  7*  w  .s  p^flcd  to  declare,  that  the  king's  afient  to  that  and 
Ionic  other  acts  ihould  not  put  an  end  to  the  feOion;  and,cven 
fo  late  as  the  rugn  of  Charles  11,  we  find  a  provifo  frequently 
tacked  to  a  bill  ^^  that  his  majefty's  aflent  thereto  fhould  not 

f  Com.  jourr.  2i  0£t.  1553,  ^  Stat,  ii  Ctr.  II.  c.  i.  x»  *  »J 

K  UiJ.  21  Nov.  1554.  Ctf.  II.  c.  I. 


<9DnireiK:.  It  never  could  be  the  intention  of  the  legiflature,  thitf 
after  the  members  of  a  new  paiiiament  had  qualified  tbcmfdvcif 
and  had  been  fitting  perhaps  for  many  weeks,  this  parliament 
spon  the  death  of  the  king  ihould  be  fent  home,  and  the  membeii 
•f  the  old  parliament  ihould  be  colle^ed,  merely  becaufe  the  new 
parliament  had  not  paiTcd  a  bill.  I  conceive  it  would  be  fufficient 
to  fatiefy  ilie  provifion  of  this  flatute,  that  fuch  a  number  of  men* 
bers  had  met,  and  had  taken  the  oaths,  as  to  actually  coafUtitfea 
liottfe  in  each  houfe  of  parliament.  To  Qt  in  this  cafe  muil  be 
equivalent  to  take  tlieir  feats,  which  is  il*s  flgnification  in  the  lame 
fentence,  viz.  to  convttie  and  Jit ^  otherwife  the  new  king  would  be 
compelled  to  make  a  felTioii,  by  afTenting  to  a  bill  before  he  pro^ 
logutd  or  diffolved  them.  But  to  guard  againft  any  inconvenif 
cncc,  which  might  eventually  anTc  from  the  uncertainty  of  thcf< 
words,  that  part  of  the  ftatutc  6  Ann.  c.  7.  is  repealed  by  tbe 
37  Geo.  III.  c.  127.  which  ena^^s,  that  in  cafe  of  the  demifeof 
his  majeRy  between  the  difTolulion  of  the  parlPament  and  tlie  day 
appointed  by  the  writs  of  fummons,  then  the  laft  preceding  ^' 
liament  iliall  immediately  convene  and  fit,  and  continue  for  u< 
months  unlcfs  foo^ier  prorogued  or  diffolved  by  the  new  kinjfJ 
but  if  the  king  dies  on  the  day  appointed  for  alTembling  the  ne* 
parliament,  or  at  any  time  after  fuch  day,  and  before  fuch  new 
parliament  fliall  have  met  and  (lit,  then  the  new  parliament  in  li*^ 
jnanncr  ihall  meet  and  fit  fur  the  fpace  of  ^%  months  unlcfs  fooncf 
prorogued  or  diifolve^, 

determine 
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teennlne  the  felCon  of  parliament.  But  it  now  feems  to  be 
allowedi  that  a  prorogation  mud  be  exprefsly  made,  in  ordo 
to  determine  the  feffion.  And,  if  at  the  time  of  an  z€tu2A  re* 
bdlion,  or  imminent  danger  of  inrafion,  the  parliament  (hall 
be  feptrated  by  adjournment  or  prorogation,  the  king  is  em* 
powered^  to  call  them  together  by  proclamation,  with  fourtoea 
dsys  notice  of  the  time  appointed  for  their  reaflembling  (64)^ 

A  DISSOLUTION  is  the  civil  death  of  the  parliament  *,  and 
ftis  may  be  eSe£led  three  ways :  i.  By  the  king^s  will,  er- 
piefled  either  in  perfon  or  by  reprefcntation.  For,  as  the 
ting  has  the  fole  right  of  convening  the  parliament,  fo  alio 

1  Stat«  30  Geo.  II.  c.  25. 

(64.)  This  was  provided  by  a  claufe  in  f«vcral  militia  aAs,  but . 
tbat  proTifion  is  materially  altered  by  the  26  Geo.  III.  c.  107.    It 
^  been  held  that  after  a  prorogation ,  except  under  the  circum« 
^^amccs  and  in  the  manner  defcribed  in  that  ftatute>  the  king  cannot 
iiumnon  a  parliament  before  the  day  to  which  it  was  lad  prorogued* 
-^nd  it  is  underilood,  that  when  a  parliament  is  prorogued  to  a 
^«Ttain  day,  they  do  not  meet  on  that  day,  unlefs  it  be  pariicularlj' 
•'^Kcbiied  by  the  proclamation  that  gives  notice  of  die  prorogation, 
they  fliall  meet  for  the  difpatch  of  Bufinefs ;  and  when  it  hat 
heea  prorogued  by  fuch  a  proclamation,  and  it  is  Intended 
^Hat  parliament  (hall  actually  fit,  it  is  the  cftabliflied  practice  to 
•H"u€  a  proclamation  to  give  notice  that  it  is  for  the  difpatch  of 
t>%jfinefsj  and  this  proclamation,  unlefs  upon  fome  urgent  occa(ion« 
**«arsdate  at  Icall  forty  days  before  the  meeting.    (2  ffa/f.  239.) 
«ut  by  26  Geo.  III.  c.  107.  f.  95.  in  all  cafes  of  a6lual  invafion  or 
*^  "nrinent  dad^er  of  it,  and  in  cafes  of  rebellion  or  iiifurrc6Uon,  the 
*^ing  having  firft  communicated  the  occafion  to  parliament,  if  fit- 
^  <iif t  and  if  no  parliament  be  fitting,  having  notified  the  occafioa 
^7  proclamation,  may  order  the  militia  to  be  called  out  and  em- 
■*<^cd.  And  whenever  this  is  done,  if  the  parliament  be  adjourned 
•r  prorogued,  he  (hall  convene  them  wllhin  fourteen  days. 

Purfuant  to  this  flatute  the  parliament  met  on  the  13th  Dec« 
^792;  but  now  in  all  cafes  it  is  enacted  by  the  37  Geo.  IIL 
^*  127,  that  whenever  his  majefly  is  pleafcd  to  iffuc  his  proclama^ 
tion,  giving  notice  6f  his  intention  that  parliament  fhall  meet  for 
^"C  difpatch  of  bufinefs  on  any  day  not  lefs  than  fourteen  days 
*^  the  date  of  the  proclamation,  the  parliament  ftiall  thereby 
*«hl  prorogued  to  that  day,  notwithftanding  any  previous  pro- 
^ptba  to  a  longer  day. 

3  '^^ 
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it  is  a  branch  of  the  royal  prerogative,  that  he  tavj  (when- 
ever  he  pleafes)  prorogue  the  parliament  for  a  time,  or  pot 
a  final  period  to  it's  exiftence.  If  nothing  had  a  right  to  pro- 
rogue or  diflblve  a  pnrlument  but  itfelf,  it  might  happen  to 
become  perpetual.  And  this  would  be  extremely  Amgetws^ 
if  at  any  time  it  (houkl  attempt  to  encroach  upon  the  exe- 
cutive power :  as  was  fatally  experienced  by  the  unfortunate 
iung  Charles  the  firil ;  who,  having  unadvifedly  pafled  an 
aft  to  continue  the  parliament  then  in  being  till  fuch  timca$ 
it  fliould  pleafe  to  difTolve  itfcif,  at  laft  fell  a  facrifice  to  that 

m 

inorduiate  power,  which  he  himfclf  had  confented  to  give 
^hem.  It  is  therefore  extremely  neceflary  that  the  crown 
fhould  be  empowered  to  regulate  the  duration  of  thefe  affcm- 
blies,  under  the  limitations  which  the  EngliQi  conditution 
has  prcfcribed :  fo  that,  on  the  one  hand,  they  may  fre- 
quently and  regularly  come  together,  for  the  difpatch  of 
buQnefs,  and  rcdrefs  of  grievances ;  and  may  not,  on  the 
other,  even  with  the  confent  of  the  crown,  be  continued  to 
an  inconvenient  or  unconflitutional  length. 

2.  A  PARLIAMENT  may  be  diflblved  by  the  demife  of  the 
crown.  This  diflolution  formerly  happened  immediately 
upon  the  death  of  the  reigning  fovereign:  for  he  being  con- 
fidered  in  law  as  the  head  of  the  parliament,  ( caput  princi* 
pwmy  et  finis y)  that  failing,  the  whole  body  was  held  to  be 
cxtinft.  But,  the  calling  a  new  parliament  immediately  on 
the  inauguration  of  the  fucccflbr  being  found  inconvenient, 
and  dangers  being  apprehended  from  having  no  parliament 
in  being  in  cafe  of  a  Jifputcd  fucceflion,  it  was  enaftcd  by 
the  llatutes  7  ^^  8  W.  III.  c.  15.  and  6  Ann.  c.  7.  that  tlie 
parliament  in  being  fliall  continue  for  fix  months  after  the 
death  of  any  king  or  queen,  unlefs  fooner  prorogued  or  du- 
folved  by  the  fucccflbr :  tint,  if  the  parliament  be,  at  the 
time  of  the  king's  death,  feparated  by  adjournment  or  proro- 
gation, it  ftiall  notwithlbndin^  aflemble  immediately:  ^^^ 
that,  if  no  parliament  is  then  in  being,  the  members  of  ^"^ 
laft  parliament  fliall  aflemble,  and  be  again  a  parliament* 

[  189  J     3.  Lastly,  a  parliament  may  be  diflblved  or  expire  bf 
length  of  time.     For  if  cither  the  Icgiflativc  body  were  per- 
petual I 


etnal ;  or  might  laft  for  the  life  of  the  prince  who  convened 
lem,  as  formerly  ;  and  were  fo  to  be  fupplicd,  by  occafion- 
lly  filling  the  vacancies  wich  new  reprefentatives ;  in  thefe 
afes^  if  it  were  once  corrupted,  the  evil  would  be  pad  ali 
smedy:  but  when  different  bodies  fucceed  each  other,  if 
!ic  people  fee  caufe  to  difapprovc  of  the  prcfent,  they  may 
e£tify  it's  faults  in  the  next.  A  legillative  aflembly  alfo, 
i'hich  is  fure  to  be  feparated  again,  (whereby  it's  members 
rill  themfelves  become  private  men,  and  fubjcft  to  the  full 
mtcnt  of  the  laws  which  they  have  ena£^ed  for  others,)  will 
liink  themfelves  bound,  in  intcrefl:  as  well  as  duty,  to  make 
•nly  fuch  laws  as  are  good.  The  utmoft  extent  of  time  that 
he  fame  parliament  was  allowed  to  fit,  by  the  ftatute  6  W« 
kM.  c.  2.  was  three  years*,  after  the  expiration  of  which^ 
eckoning  from  the  return  of  the  firft  fummons,  the  parlta- 
nctit  was  to  have  no  longer  continuance.  But  by  the  ftatutc 
t  Geo.  I.  ft.  2.  c.  38.  (in  order,  profefledly,  to  prevent  the 
JTcatand  continued  expcnces  of  frequent  cIe£lions,  and  the 
'iolcnt  heats  and  aniniofities  confequent  thereupon,  and  for 
•lie  peace  and  fecurity  of  the  government  then  juft  recover- 
■ngfrom  the  late  rebellion)  this  term  was  prolonged  to /even 
^ears:  and,  wliat  alone  is  an  iiillance  of  tlie  vaft  authority 
^f  parliament,  the  very  fame  houfe,  that  was  chofen  for  three 
y^iTs,  cnafted  it's  own  continuance  for  feven  {^6^):  So  that, 
^s  our  conllitution  now  (lands,  the  parliament  inuft  expire, 
^'die  a  natural  death,  at  the  end  of  every  fevcnth  year  j  if 
not  fooner  diilblved  by  the  royal  prerogative. 


.  (65)  This  has  bv:cn  thought  by  many  an  uncouftitutional  exer- 
"onof  their  authority  ;  and  the  icalon  given  is,  that  tliofe  who 
^^  a  power  delegated  to  them  for  three  years  only,  could  have  no 
^V^t  to  extend  that  term  to  feven  years.  But  this  has  always 
*PP<ared  to  me  to  be  a  fallacious  mode  of  confidering  the  fubjcdt, 
**^wc  the  triennial  ad,  6  W  &  M.  the  duration  of  parliament  was 
^y  limited  by  the  plcaiure  or  death  of  the  king  ;  and  it  never  caa 
**"»ppofe<l  that  the  next,  or  any  fuccecding  parliament,  had  not 
J^  power  of  repealing  the  triennial  ad ;  and  ff  that  had  iaeen 
^^1  then,  as  before,  they  miglit  have  fat  fcventcen  or  feventy 
years.  It  is  certainly  true,  that  the  fimple  repeal  of  a  former  (la- 
^^  would  have  extended  their  continuance  much  beyond  what 
^Attcby  thcfcptennialaft.    . 
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CHAPTERTHB      tHIRD. 


OF     THE    KING,      AND     HIS    TITLE. 


THE  fupreme  executive  power  of  thcfe  kliigdomi  S> 
veiled  by  our  laws  in  a  fingle  perfoD^  the  lung  <ff 
queen:  for  it  matters  not  to  which  fex  the  crown  dcfccndi; 
but  the  perfon  entitled  to  it,  whether  male  or  female,  b  Ifflf 
mediately  invefted  with  all  the  enfigns^  rights,  and  prcropf- 
tives  of  fovereigu  power ;  as  is  declared  by  ftatute  i  Mar* 
ft.  3.  c.  I* 

Ik  difcourfing  of  the  royal  rights  and  authority,  I  (hall 
confider  the  king  under  fix  diftinft  views:  i.  With  regard 
to  his  title.  2.  His  royal  family.  3.  His  councils.  4.  Hit 
duties.  5.  His  prerogative.  6.  His  revenue.  Andfirfti 
with  regard  to  his  title. 

The  executive  power  of  the  Englifli  nation  being  veRw 
in  a  fingle  perfon,  by  the  general  confent  of  the  people,  the 
evidence  of  which  general  confent  is  long  and  immemorial 
ufage,  it  became  neceflary  to  the  freedom  and  peace  of  ^ 
fiate,  that  a  rule  fhould  be  laid  down,  uniform,  univtrfaii 
and  permanent  5  in  order  to  mark  out  with  precifion,  ^ 
is  that  fingle  perfon,  to  whom  arc  committed  (in  fw*' 
fervience  to  the  law  of  the  land)  the  care  and  proteftion  ^^ 
the  community ;  and  to  whom,  in  return,  the  duty  and  al- 
legiance of  every  individual  are  due.  It  Is  of  the  highed  ^^* 
portance  to  the  public  tranquillity,  and  to  the  Qonki^^^ 
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rf  prifate  men,  that  this  rule  fliould  be  clear  and  indifput- 
aUe:  and  our  conftitution  has  not  left  us  in  the  dark  upon 
this  material  occafion.  It  will  therefore  be  the  endeavour  of 
thb  chapter  to  trace  out  the  conftitutional  do£lrine  of  the 
royal  fucceffion,  with  that  freedom  and  regard  to  truth,  yet 
mixed  with  that  reverence  and  refpefl,  which  the  principles 
of  Gberty  and  the  dignity  of  the  fubje£l  require. 

The  grand  fundamental  maxim  upon  which  xhtjus  coro^ 

^  or  right  of  fuccefEon  to  the  throne  of  thefe  kingdoms^ 

depends,  I  take  to  be  this  :  **  that  the  crown  is,  by  common 

law  and  conftitutional  cuftom,  hereditary ;  and  this  in  a 

manner  peculiar  to  itfelf:  but  that  the  right  of  inheritance 

'  may  from  time  to  time  bie  changed  or  limited  by  a£t  of 

parliament ;  under  which  limitations  the  crown  ftill  con- 

**   tinucs  hereditary/'     And  this  propofition  it  will  be  the 

**tjfinc(s  of  this  chapter  to  prove,  in  all  it's  branches  \  firft, 

^«atthe  crown  is  hereditary  ;  fecondly,  that  it  is  hereditary 

a  manner  peculiar  to  itfelf ;  thirdly,  that  this  inheritance 

fubjefl  to  limitation  by  parliament ;  laftly,  that  when  it 

fi)  limited,  it  is  hereditary  in  the  new  proprietor. 

1.  First,  it  is  in  general  hereditary^  or  defcendiblc  to 

next  heir,  on  the  death  or  demife  of  the  laft  proprietor. 

■AJl  regal  governments  muft  be  either  hereditary  or  ele£live  : 

I  as  I  believe  there  is  no  inftance  wherein  the  crown  of 

ngland  has  ever  been  aflerted  to  be  elt£live,  except  by  the 

pcides  at  the   infamous  and  unparalleled  trial  of  king 

Charles  I,  it  muft  of  confequence  be  hereditary.    Yet  while 

*  rfcrt  an  hereditary,  I  by  no  means  intend  2ijure  divino^ 

^tlc  to  the  throne.     Such  a  title  may  be  allowed  to  have  fub- 

fiftcd  under  the  theocratic  eftablifliments  of  the  children  of 

*fo«l  in  Paleftine  :  but  it  never  yet  fubfifted  in  any  other 

^Wntry  5  fave  only  fo  far  as  kingdoms,  like  other  human  fa- 

oricks,  are  fubje£t  to  the  general  and  ordinary  difpenfations 

orprofidence.  Nor  indeed  have  2  jure  divim  and  an  hereditary 

"S"t  any  neccflary  connexion  with  each  other ;  as  fome  have 

■     ^  weakly  imagined.     The  titles  of  David  and  Jehu  were 

L       Vol.!.  S  equally 
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equally  yVr^  divinoy  as  thofe  of  either  Solomon  or  Ahabs  ^ 
yet  David  flew  the  fons  of  his  predeceflbr,  and  Jehu  his  pft- 
dcc^flbr  himfelf.  And  when  our  kings  have  the'fatne  Warnnt 
as  they  had,  whether  it  be  to  fit  upon  the  throne  of  their  h 
thefs,  or  to  deftroy  the  houfe  of  the  preceding  fovereigfiy  tbe] 
vill  then,  and  not  before,  pofTcfs  the  crown  of  England  b] 
a  right  like  theirs,  immediately  derived  from  heaven.  The 
hereditary  right  which  the  laws  of  England  acknowlqjt] 
owes  it's  origin  to  the  founders  of  our  conftitution,  and  to 
them  only.  It  has  no  relation  to,  nor  depends  open,  tk 
civil  laws  of  the  Jews,  the  Greeks,  the  Romans,  or  anj 
other  nation  upon  earth  :  the  municipal  laws  of  one  fodet] 
having  no  conncixion  with,  or  influence  upon,  the  fmub' 
inetital  polity  of  another.  The  founders  of  our  Englilh  ni6< 
narchy  might  perhaps,  if  they  had  thought  proper,  have  floiaA 
it  an  eledive  monarchy :  but  they  rather  chofc,  and  uponjpw 
reafon,  to  edablifti  originally  a  fucceflfion  by  inheritance TU 
has  been  acquiefced  in  by  general  confent ;  and  ripened  0] 
degrees  into  common  law : .  the  very  fame  title  that  icvcry ^ 
vate  man  has  to  his  own  eftate.  Lands  are  not  nattfiH 
defcendible  any  more  than  thrones  :'but  the  law  has  tho^ 
proper,  for  the  benefit  and  peace  of  the  public,  to  eftaUi^ 
hereditary  fucceflion  in  the  one  as  well  as  the  other. 

It  muft  be  owned,  an  eledlivc  monarchy  feems  to  be  d 
tnoft  obvious,  and  befl;  (hited  of  any  to  the  rational  priatf 
pies  of  government,  and  the  freedom  of  human  nature :  ti 
accordingly  we  find  from  hiftory  that,  in  the  infancy  fl 
firft  rudiments  of  almoft  every  ftate,  the  leader,  chief  m 
gidrate,  or  prince,  hath  ufually  been  ele£kive.  And,  if  t! 
individuals  who  compofe  that  ftatecould  always  continue ti< 
to  firft  principles,  uninfluenced  by  paflion  or  prejudice,  u 
aflailed  by  corruption,  and  unawed  by  violence,  elective  ft 
ceflion  were  as  much  to  be  defired  in  a  kingdom,  as  in  otb 
inferior  communities.  The  heft,  the  wifcft,  and  the  bw*" 
man  would  then  be  fure  of  receiving  that  crown,  which  I 
endowments  have  merited  ;  and  the  fenfe  of  an  unbiafledn 
jority  would  be  dutifully  acquiefced  in  by  th^  few  who  ir 
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of  (Ilfierent  opinions.  But  hidory  and  obfervation  will  inform 
us,  that  cle£lions  of  every  kind  (in  the  prefentftateof  hamaa 
nature}  are  too  frequently  brought  about  by  influence,  partia- 
lity, and  artifice :  and,  even  where  the  cafe  is  otherwifei  thefe 
pradices  will  be  often  fufpe£^ed,  and  as  conftantly  charged 
upou  the  fuccefsful,by  a  fplenetic  difappointed  minority.  This 
is  an  evil. to  which  all  focieties  are  liable ;  as  well  thofe  of  a 
private  and  domellic  kind,  as  the  great  community  of  the  pub- 
lic, which  regulates  and  includes  the  reft.     But  in  the  for« 
xxier  there  is  this  advantage ;  that  fuch  fufpicions^  if  falfd^ 
proceed  no  farther  than  jealoufies  and  murmurs,  which  time 
'^vill  effeClually  fupprefs  ;  and,  if  true,  the  injuftice  may  be 
Tcmedied  by  legal  means^  by  an  appeal  to  thofe  tribunals  to 
"vhich  every  member  of  fociety  has  (by  becoming  fuch)  vir- 
tually engaged  to  fubmit.     Whereas,  in  the  great  and  inde- 
pendent fociety^  which  every  nation  compofes,  thete  is  no 
fttperior  to  refort  to  but  the  law  of  nature  ;  no  method  to  re- 
drefs  the.  infringements  of  that  law  but  the  a£tual  exertion  of 
prifate  force.    As  therefore  between  two  nations,  complain** 
ingof  mutual  injuries,  the  quarrel  can  only  be  decided  by  the 
hw  of  arms ;  fo  in  one  and  the  fame  nation,  when  the  fun- 
damental principles  of  their  common  union  are  fuppofed  to  be 
inraded,  and  more  efpecially  when  the  appointment  of  their 
chief  magiftrate  is  alleged  to  be  unduly  made,the  only  tribunal 
to  which  the  complainants  can  appeal  is  that  of  the  God  of 
WleSy  the  only  procefs  by  which  the  appeal  can  be  carried 
on  is  that  of  a  civil  and  inteftine  war.     An  hereditary  fuc- 
MlBonto  the  crown  is  therefore  now  eftabliflied,  in  this  and 
>&oft  other  countries,  in  order  to  prevent  that  periodical  blood* 
iked  and  mifery,  which  the  hiftory  of  antient  imperial  Rome, 
^d  Ac  more  modern  experience  of  Poland  and  Germany, 
Q^y  (he.w  us  are  the  confequences  of  elective  kingdoms. 

2.  But,  fecondly,  as  to  the  particular  mode  of  inherit- 
ance, it  in  general  correfponds  with  the  feodal  path  of  de- 
^ts,  chalked  oyt  by  the  common  law  in  the  fucceffion  to 
hodtdeftates ;  yet  with  one  or  two  material  exceptions.  Like 
^&^>  thccrown  will  dcfccnd  lineally  to  the  iflue  of  tlie  reign- 
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ing  monarch :  as  it  did  from  king  John  to  Richard  II,  through 
C  '94  3  a  regular  pedigree  of  fix  lineal  generations.  As  incommQn 
defcentSy  the  preference  of  males  to  females,  and  the  right  of 
primogeniture  among  the  males,  are  ftridly  adhered  to. 
Thus  Edward  V  fucceeded  to  the  crown  in  preference  to 
Richard  his  younger  brother  and  Elizabeth  his  elder  fifter. 
Like  lands  or  tenements,  the  crown,  on  failure  of  the  male 
line,  defcends  to  the  iflue  female  ;  according  to  the  ancient 
Britifti  cuftom  remarked  by  Tacitus";  ^^ folent foemnarm 
•*  duBu  bellare^  et  fexum  in  imperiis  ncn  difcemere,^*  Thus 
Mary  I  fucceeded  to  Edward  VI  \  and  the  line  of  Margaret 
queen  of  Scots,  the  daughter  of  Henry  VII,  fucceeded  on 
failure  of  the  line  of  Henry  VIII,  his  fon.  But,  among  the 
females,  the  crown  defcends  by  right  of  primogeniture  to  the 
elded  daughter  only  and  her  ifTue ;  and  not, as  in  common  in- 
heritances, to  all  the  daughters  at  once ;  the  evident  ncceffitf 
of  a  fole  fucceflioa  to  the  throne  having  occaGoned  the  royal 
law  of  defcents  to  depart  from  the  common  law  in  tlus  r^ 
fpeft :  and  therefore  queen  Mary  on  the  death  of  her  brother 
fucceeded  to  the  crown  alone,  and  not  in  partnerfliip  with  i 
her  fifter  Elizabeth.  Again :  the  do£trine  of  reprefentation  i 
prevails  in  the  defcent  of  the  crown,  as  it  does  in  other  inhe*  \ 
ritances  ;  whereby  the  lineal  defcendants  of  any  perfon  d^ 
ccafed  (land  in  the  fame  place  as  their  anceftor,  if  livings 
would  have  done.  Thus  Richard  II  fucceeded  his  grandfather 
Edward  III,  in  right  of  his  father  the  black  prince ;  to  the 
exclufion  of  all  his  uncles,  his  grandfather's  younger  children" 
Laftly,  on  failure  of  lineal  defcendants,  the  crown  goes  to  the 
next  collateral  relations  of  the  late  king  ;  provided  they  ^ 
lineally  defcended  from  the  blood  royal,  that  is,  from  that  • 
royal  ftock  which  originally  acquired  the  crown.  ThusHcO* 
ryl  fucceeded  toWilliamll,  John  to  Richard  I,  and  James* 
to  Elizabeth  ;  being  all  derived  from  the  conqueror,  whowaJ 
then  the  only  regal  ftock.  But  herein  there  is  no  objcflio** 
(as  in  the  cafe  of  common  defcents)  to  the  fucceflSonof  abro* 
th<^r,  an  uncle,  or  other  collateral  rclatiofn,  of  the  halfhXofA  \ 
that  is^  where  the  relationihip  proceeds  not  from  the  bo^ 
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mpk  of  anceftors  (which  conditutes  a  kinfman  of  the  whole 

blood)  but  from  ^Jingle  anccftor  only ;  as  when  two  perfons 

ve  derived  from  the  fame  father,  and  not  from  the  fame 

modier,  or  vice  verfa :  provided  only,  that  the  one  anceftorj  [  IpJ  3 

Smn  whom  both  are  defcended,  be  that  from  whofe  veins  the 

iJood  royal  is  communicated  to  each.  Thus  Mary  I  inherited 

to  Edward  VI,  and  Elizabeth  inherited  to  Mary;  all  children 

of  the  lame  father,  king  Henry  VIII,  but  all  by  different 

modiers.    The  reafon  of  which  diverfity,  between  royal  and 

common  deCcents,  will  be  better  underflood  hereafter^  wheu 

We  aaminc  the  nature  of  inheritances  in  general. 

3t  The  dodirine  of  hereditary  right  does  by  no  means  im« 

ply  an  indefeafible  right  to  the  throne.    No  man  will,  I  think, 

si&rtthis,  that  has  confidered  our  laws,  conltitution,  and  hif« 

^oryi  without  prejudice,  and  with  any  degree  of  attention.  It 

ift  ooqueftionably  in  the  bread  of  the  fupreme  legiflative  au- 

^faority  of  this  kingdom,  the  king  and  both  houfes  of  parlia* 

tnent,  to  defeat  this  hereditary  right*,  and,  by  particular  en- 

^aiUy  limitations,  and  provifions,  to  exclude  the  immediate 

luir,  and  veft  the  inheritance  in  any  one  elfe.  This  is  (tri£^l]f 

^onibnant  to  our  laws  and  tonditution  ;  as  may  be  gathered 

60m  the  cxpreffion  fo  frequently  ufed  in  our  datute  book,  of 

•*  tke  king's  majedy,  his  heirs,  and  fucccflbrs.'*     In  which 

We  may  obferve,  that  as  the  word,  *'  heirs/'  neceflarily  im- 

pCet  an  inheritance  or  hereditary  right,  generally  fubfiding 

in  the  royal  perfon ;  fo  the  word,  "  fuccefTors,"  didinftlj 

^^,  mud  imply  that  this  inheritance  may  fometimes  be 

i>^ken  through ;  or,  that  there  may  be  a  fucceifor,  without 

Mng  the  heir,  of  the  king.    And  this  is  fo  extremely  reafon* 

*ble,that  without  fuch  a  power,  lodged  fomewhere,  our  polity 

^uld  be  very  defedivc.  For,  let  us  barely  fuppofe  fo  melan- 

dioly  a  cafe,  as  that  the  heir  apparent  (hould  be  a  lunatic, 

^ idiot,  or  otherwife  incapable  of  reigning:  how  miferable 

*oald  the  condition  of  the  nation  be»  if  he  were  alfo  inca* 

P^  of  being  fet  afide! — It  is  therefore  neceflary  that  this 

power  (hould  be  lodged  fomewhere:  and  yet  the  inheritance, 

^  regal  dignity,  would  be  very  precarious  indeed,  if  this 

S  3  power 
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power  were  exprefsly  and  avcwed/y  lodged  in  the  hands  of  the 
fubje£l  only,  to  be  exerted  whenever  prejudice,  caprice,  or 
difcontent  (hould  happen  to  take  the  lead.  Confequcndy  it 
can  no  where  be  fo  properly  lodged  as  in  the  two  houfes  of 
C  ^9^  ]  P3''hamcnt,  by  and  with  the  confcnt  ot  the  reigning  king ; 
who,  it  is  not  to  be  fuppofed,  will  agree  to  any  thing  impro* 
perly  prejudicial  to  the  rights  of  his  own  defcendants.  And 
therefore  in  the  king,  lords,  and  commons,  in  parliament  af« 
fembled,  our  laws  have  exprefsly  lodged  it. 

4,  But,  fourthly ;  however  the  crown  may  be  limited  or 
transferred,  it  dill  retains  it's  defcendible  quality,  and  bc« 
comes  hereditary  in  the  wearer  of  it.  And  hence  in  cor.  law 
the  king  is  faid  never  to  die,  in  his  political  capacity;  thou^fh^ 
•in  common  with  other  men,  he  is  fubjefl  to  mortality  in Ui 
' '  natural:  becaufe  immediately  upon  the  natural  death  of  Hes- 
ry,  William,  or  Edward,  the  king  furvives  in  his  fucccflbr. 
For  the  right  of  the  crown  veils,  eo  mftantii  upon  his  btirs 
either  the  haeres  natusj  if  the  courfe  of  defcent  remaioa  «* 
impeached,  or  the  haeres  faBus^  if  the  inheritance  be  under  ivy 
particular  fettlement.  So  that  there  can  be  no  interregmm{^)l 
but,  as  fir  Matthew  Hale  **  obfervcs,  the  right  of  fovcfcifBtf 
is  fully  inveftcd  in  the  fucceflbr  by  the  very  defcent  of  tta 
crown.   And  therefore,  however  acquired,  it  becomes  in  ^ 
abfolutely  hereditary,  uulefs  by  the  rules  of  the  limitatioii  it 
is  otherwife  ordered  and  determined.   In  the  fame  manner  ai 
landed  eftates,  to  continue  our  former  comparifon,  are  by  A* 
law  hereditary,  or  defcendible  to  the  heirs  of  the  ownerj  W 
ftill  there  exifts  a  power,  by  which  the  property  of  thofc 
lands  may  be  transferred  to  another  perfon.   If  this  trantfa 
be  made  fimply  and  abfolutely,  the  lands  will  be  hereditary 
in  the  new  owner,  and  defcend  to  his  heir  at  law :  but  if  ^^^ 
transfer  be  clogged  with  any  limitations,  conditional  or  «*■* 

«>  1  Hift.  P.  c.  6i. 


( I )  Hence  the  ftatutcs  paffed  in  the  firft  year  after  the  feto^J 
tion  of  Car.  II.  are  always  called  the  ads  in  the  twelfth  year  o^ 
his  reign ;  and  all  the  other  legal  proceedings  of  tivit  reign  a^ 
fcckoncd  from  the  year  1648,  and  not  from  1660. 
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laxlsj  the  laiuU  muft  de{cend  in  that  channel,  fo  limited  ani 
picficKibedy  and  no  other. 

In  tfaeie  four  points  confifts^  as  I  take  it^  the  conftitutional 
notion  of  hereditary  right  to  the  throne :  which  will  be  ftiU 
farther  elucidated,  and  made  clear  beyond  all  difpute,  from 
alhorthiftorical  view  of  the  fuccei&ons  to  the  crown  of  £ng<* 
hod,  the  doArines  of  our  antient  lawyers,  and  the  feveral 
afti  of  parliament  that  have  from  time  to  time  been  made, 
to  create,  to  declare,  to  confirm,  to  limit,  or  to  bar  the  he- 
reditary title  to  the  throne.     And  in  the  pui^fuit  of  this  in-  [  im  ^ 
^aiiy  we  fiiall  find,  that,  from  the  days  of  Egbert,  the  firft 
fok  monarch  of  this  kingdom^  even  to  the  pxefent^  the  foi;^ 
cardinal  maxims  above-mentioned  have  ever  been  held  the 
conftitational  canons  of  fucceifion*    lb  is  true,  the  fuccef&on, 
tfeough  fraud,  or  force,  or  fometimes  through  neceffity,  when 
ia  hoftiie  times  the  crown  defcended  on  a  minor  or  die  like, 
lis  been  very  frequently  fufpended ;  but  has  generally  at 
lift  vetumed  back  into  the  old  hereditary  channel,  though 
ibwtinies  a  very  confiderable  period  has  intervened.    And, 
tnn  in  thofe  inftances  where  the  fucceifion  has  been  vio- 
lated,  the  crown  has  ever  been  looked  upon  as  hereditary  in 
As  ivearer  of  it.    Of  which  the  ufurpera  themfelves  were 
ibllnifiUe,  that  they  for  themoft  part  endeavoured  to  vamp 
Vp  feme  feeble  (hew  of  a  title  by  defcent,  in  order  to  amufe 
Ae  people,  while  they  gained  the  poileifion  of  the  kingdom. 
And,  when  pofiefiion  was  once  gained,  they  confidered  it  as 
^  purchafe  or  acquifition  of  a  new  edate  of  inheritance, 
*^d  tranfmitted  or  endeavoured  to  tranfmit  it  to  their  own 
^fterity,  by  a  kind  of  hereditary  right  of  ufurpation. 

King  Egbert  about  the  year  800,  found  himfelf  in  pof- 
iciGon  of  the  throne  of  the  weft  Saxons,  by  a  long  and  uiw 
^tirbed  defcent  from  his  anceftors  of  above  three  hundred 
T^rs.  How  his  anceftors  acquired  their  title,  whether  by 
"^^s  by  fraud,  by  contrad,  or  by  ele£^ion,  it  matters  not 
^^A  to  inquire ;  and  is  indeed  a  point  of  fuch  high  an* 
"^ity,  as  muft  render  all  inquiries  at  beft  but  plaufible 
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gucfles.  His  right  mud  be  fuppofed  indifputablj  good,  be- 
Caufe  we  know  no  better.  The  other  kingdoms  of  th$  bepv 
tarchy  he  acquired,  fome  by  confent,  but  mod  by  a  irolun- 
tary  fubmiifion.  And  it  is  an  eftabliflied  maxim  in  civil 
polity,  and  the  law  of  nations,  that  when  one  country  i$ 
iinited  to  another  in  fuch  a  manner,  as  that  one  keeps  it's 
government  and  dates,  and  the  other  lofes  them ;  the  latter 
entirely  aflimilates  with  or  is  melted  down  in  the  former, 
and  mud  adopt  it's  laws  and  cudoms  ^.  And  in  puifuance 
*of  this  maxim  there  hath  ever  been,  fince  the  union  of  the 
C  ^9^  ]  heptarchy  in  king  Egbert,  a  general  acquiefcence  under  the 
hereditary  monarchy  of  the  wed  Saxons^  through  all  the 
Iinited  kingdomst 

From  Egbert  to  the  death  of  Edmund  IronCde,  a  period 
of  above  two  hundred  years,  the  crown  defcended  regularlyt 
through  a  fucceflion  of  fifteen  princes,  without  any  deviation 
or  interruption :  fave  only  that  the  fons  of  king  £thelwolf 
fucceeded  to  each  other  in  the  kingdom,  without  regard  to 
the  children  of  the  elder  branches,  according  to  the  rule  of 
fucceffion  prefcribed  by  their  father,  and  confirmed  by  the 
wittena-gemote,  in  the  heat  of  the  Danifh  invafions ;  and 
alfo  that  king  Edred,  the  uncle  of  Edwy,  mounted  the  throne 
for  about  nine  years,  in  the  right  of  his  nephew  a  minor,  tb^ 
times  being  very  troublefome  and  dangerous.     But  this  was 
with  a  view  to  preferve,  and  not  to  dedroy,  the  fucceiEoq  \ 
and  accordingly  Edwy  fucceeded  him. 

King  Edmund  Ironfule  was  obliged,  by  the  hodile  irmp-^ 
tion  of  the  Danes,  at  fird  to  divide  his  kingdom  with  Canutes 
king  of  Denmark^  and  Canute,  after  his  death,  feifed  th^ 
whole  of  it,  Edmund's  fons  being  driven  into  foreign  CQurm.* 
tries.  Here  the  fucceflion  was  fufpended  by  a£tual  force,  zvl^ 
a  new  family  introduced  upon  the  throne :  in  whom  howev^::x 
this  new  acquired  throne  continued  hereditary  for  three  reiga^; 
when,  upon  the  death  of  Hardiknute,  the  ancient  Saxon  lizme 
was  redored  in  the  perfon  of  Edward  the  confefibn 

c  Puf.  L.  of  N.  and  N.  b*  8.  c.  za.  §  6. 
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Hb  was  not  indeed  the  true  heir  to  the  crown,  being  the 

younger  brother  of  king  Edmund  Ironfide,  who  had  a  foa 

Edward,  firnamed  (from  his  exile)  the  outlaw,  dill  living* 

Bat  this  fon  was  then  in  Hungary }  and,  the  Englifh  having 

juft  Ihaken  off  the  Dani(h  yoke,  it  was  neceflary  that  fome^ 

body  on  the  fpot  (hould  mount  the  throne;  and  the  confciTor 

was  the  next  of  the  royal  line  then  in  England.     On  his  de* 

Wft  without  iAue,  Harold  11  ufurped  the  throne;  and  almoft 

at  the  fame  inftant  came  on  the  Norman  invafion :  the  right 

to  the  crown  being  all  the  time  in  Edg«ir,  Grnamed  Athcling, 

(which  fignifies  in  the  Saxon  language  illtiftriQUSi  or  of  royal 

blood,)  who  was  the  fon  of  Edward  the  outlaw,  and  grandfon 

of  Edmund  Jronfide;  or,  as  Matthew  Paris'*  well  exprefles  [  loo  1 

the  feafe  of  our  old  conditutipn,  *^  Edmundus  autem  latuf- 

^fnreum^  nx  naturalis  de  Jllrpe  regum^  genuit  Edwardum  ; 

••  d  Edwardus  genuit  Edgartiin^  cut  de  jure  debebatur  regnun^ 

William  the  Norman  claimed  the  crown  by  virtue  of  x 
pKtended  grant  from  king  Edward  the  conftflbr;  a  grant 
^ch|  if  real,  was  in  itfelf  utterly  invalid :  becaufe  it  was 
o^e,  as  Harold  well  obfervcd  io  his  reply  to  William's  dc- 
■>Wd%  "  abfque  generalifenatusy  et  popuH  conventu  et  ediBo  i* 
which  alfo  very  plainly  implies,  that  it  then  was  generally 
•odcrftood  that  the  king,  with  confent  of  the  general  council^ 
"^wghtdifpofe  of  the  crown  and  change  the  line  of  fucccflion. 
William's  title  however  was  altogether  as  ^ood  as  Harold's, 
*^  being  a  mere  private  fubje£l,  and  an  utter  ftranger  to  the 
^al  blood.  Edgar  Atheling's  undoubted  right  was  over- 
whelmed by  the  violence  of  the  times  j  though  frequently 
^crted  by  the  Englifli  nobility  after  the  conqueft,  till  fuch 
Snae  as  he  died  without  iflue :  but  all  their  attempts  proved 
onfucccfsful,  and  only  fervcd  the  more  firmly  to  eftabUfti  the 
^wn  in  the  family  which  had  newly  acquired  it. 

This  conqueft  then  by  William  of  Normandy  was,  like 
H^t  of  Canute  before,  a  forcible  transfer  of  the  crown  of 

0  A.  D.  2066.  •  WUliam  of  Malmib.  /.  7. 
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England  inio  a  new  family ;  but,  the  crowsi  being  fo  tnuf- 
ferredy  all  the  inherent  properties  of  the  crown  were  with  it 
transferred  alfo.  For,  the  viAory  obtained  at  Haftings  not 
beitig  ^  a  vi£lory  over  the  nation  colleflively,  bitt  only  om 
the  perfon  of  Harold,  the  only  right  that  the  conqunor 
could  pretend  to  acquire  thereby,  was  the  right  to  poffeftthe 
crown  of  England,  not  to  alter  the  nature  of  the  governnMOt 
And  therefore,  as  the  Englifli  laws  ftill  remiained  in  forari 
he  mud  necefiarily  take  the  crown  fubje^i  to  thofe  laws,  aal 
with  all  it's  inherent  properties ;  the  firft  and  principal  of 
which  was  it's  defcendibtlity.  Here  then  we  muft  drop  oar 
race  of  Saxon  kings,  at  leaft  for  a  while,  and  derive  ottf 
defcents  from  William  the  conqueror  as  from  a  new  ftocki  . 
who  acquired  by  right  of  war  (fuch  as  it  is,  yet  ftill  the  ^ 
|[  20O  3  ^^er  refort  of  kings)  a  (Irong  and  undifputed  titl^  to  die  in«  ! 
heritable  crown  of  England. 

Accordingly  it  dcfcended  from  him  to  his  fons  "Wit  • 
Bam  II  and  Henry  L  Robert,  it  muft  be  owned,  his  eUcft 
Ion,  was  kept  out  of  poiTeflion  by  the  arts  and  violence  of  Ul 
brethren ;  who  perhaps  might  proceed  upon  a  notion,  wUch  ; 
prevailed  for  fome  time  in  the  law  of  defcents^  (though  ncfff 
"  adopted  as  the  rule  of  public  fucccDBons')  that  when  the  dd» 
fon  was  already  provided  for,  {as  Robert  was  conftituied  diA* 
of  Normandy  by  his  father's  will,)  in  fuch  a  cafe  the  BCit 
brother  was  entitled  to  enjoy  the  reft  of  their  father's  inhcn^ 
ance.  But,  as  he  died  without  iflue,  Henry  at  laft  had  a  good 
title  to  the  throne,  whatever  he  might  have  at  firft« 

Stephen  of  Blois,  who  fucceeded  him^  was  indeed  tb^ 
grandfon  of  the  conqueror,  by  Adelicia  his  daughter,  a^^ 
claimed  the  throne  by  a  feeble  kind  of  hereditary  right:  no* 
as  being  the  neareft  of  the  male  line,  but  as  the  neareft  »•* 
of  the  blood  royal,  excepting  his  elder  brother  TheobaW* 
who  was  earl  of  Blois,  and  therefore  feems  to  have  wavc^> 
as  he  certainly  never  inGfted  on,  fo  troublefome  and  prec^* 

f  f  lalc.  Hid.  C.  L.  ^  5.  Sdd.  itfiew  «  See  lord  Lyttleton's  life  of  H<<^ 
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rious  a  claim.  The  real  right  was  in  the  cmprefs  Matilda  ot 
JMiaudy  the  daughter  of  Henry  I;  the  rule  of  fucceffion  being 
^^R7bere  women  are  admitted  at  all)  tliat  the  daughter  of  a 
/on  fliall  be  preferred  to  the  fon  of  a  daughter.  So  that  Ste« 
plien  was  little  better  than  a  mere  ufurper ;  and  therefore  he 
rsB.ther  chofe  to  rely  on  a  title  by  eIe£Kon^,  while  the  emprefs 
^%ad  did  not  fail  to  aflert  her  hereditary  right  by  the  fword; 
Si^hich  difpute  was  attended  with  various  fuccefs,  and  ended 
a.^  Ia(t  in  the  conrpromiCe  made  at  WalHngford,  that  Stephen 
EKiould  keep  the  crown,  but  that  Henry  tlie  fon  of  Maud 
CZaouU  fucceed  him  i  as  he  afterwards  accordingly  did, 

Henut,  the  fecond  of  that  name,  was  (next  after  his  mo- 
'Clm Matilda)  the  undoubted  heir  of  Willianrthe  conqueror; 
but  he  had  alfo  another  connexion  in  blood,  which  endeared 
'bim  ftill  farther  to  the  Englifh.    He  wns  lineally  defcended  C  ^^^  ] 
Aom  Edmund  Ironfide,  the  lad  of  the  Saxon  race  of  here- 
ditary kings.     For  Edward  the  outlaw,  the  fon  of  Edmund 
Iionlidej  had  (beG^Ies  Edgar  Atheling,  who  died  without  ifiue) 
%  daughter  Margaret,  who  was  married  to  Malcolm  king  of 
Scodaud;  and  in  her  the  Saxon  hereditary  right  refided.   By 
Ualcolm  ihe  had  feveral  children,  and  among  the  reft  Ma- 
^da  the  wife  of  Henry  I,  who  by  him  had  the  empref^ 
Maud,  the  mother  of  Henry  IT.    Upon  which  account  the 
SaxoQ  line  is  in  our  hiftories  frequently  faid  to  have  been 
fcftored  in  his  perfon :  though  in  reality  that  right  fubGfted 
^  the  /ons  of  Malcolm  by  queen  Margaret ;  king  Henry's 
ucft  tide  being  an  heir  to  the  conqueror. 

From  Henry  II  the  crown  defcended  to  his  tldeft  foa 
I^ichard  I,  who  dying  childlefs,  the  right  vefted  in  his  ne^ 
P'^cw  Arthur,  the  fon  of  Geofirey  his  next  brother :  but  John, 
^  joangeft  fon  of  king  Henry,  feifed  the  throne ;  claiming, 
^appears  from  {lis  charters,  the  crown  by  hereditary  right': 

*  "  ^l*  Sttphanus  Dei  gratia  aj/infa         *  "  mmmJUgm  Angllaei  quod  nah'ts  jmrg 

.^tt pofaJi  in  reggm  Anglonim  eieHus  compttit  batre£tar\o,^*     Spelm.  Htft.  K» 

•*  »c.'Yairi.^D.ii36.  Rlc.dcHagu-  Jtb.  opud  Wilkiw  354.     * 
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diat  is  to  fay,  he  was  next  of  kin  to  the  deceafed  king,  beiif 
his  furviving  brother :  whereas  Arthur  was  remoTcd  one  ^ 
degree  farther^  being  his  brother's  fon,  though  by  right  of 
rcprefentation  he  flood  in  the  place  of  his  father  Geoffipejt 
And  however  flimfy  this  title,  and  thofe  of  William  Rufiii 
and  Stephen  of  Blois,  may  appear  at  this  diftance  to  US|  after 
the  law  of  defcents  hath  now  been  fettled  for  fo  many  cen- 
turies, they  were  fufficient  to  puzzle  the  underllandings  of 
our  brave,  but  unlettered,  anceftors*  Nor  indeed  can  we 
wonder  at  the  number  of  partizans,  who  efpoufed  the  pre* 
tenfions  of  king  John  in  particular ;  (ince  even  in  the  reign 
of  his  father  king  Henry  II,  it  was  a  point  undetermined^; 
whether,  even  in  common  inheritances,  the  child  of  an  elder 
brother  ihould  fuccecd  to  the  land  in  right  of  reprefentatioo, 
or  the  younger  furviving  brother  in  right  of  proximity  of 
blood.  Nor  is  it  to  this  day  decided  in  the  collateral  fuccct 
Con  to  the  (iefs  of  the  empire,  whether  the  order  of  the  ftocki> 
or  the  proximity  of  degree,  fhall  take  place  ^.  HoweveTf 
^  202  J  on  the  death  of  Arthur  and  his  filler  Eleanor  without  iflue» 
a  clear  and  indifputable  title  vefted  in  Henry  III  the  fon  of 
John :  and  from  him  to  Richard  the  fecond,  a  fuccelBon  of 
fix  generations,  the  crown  defcended  in  the  true  hereditarf 
line.  Under  one  of  which  race  of  princes  *  we  find  it  de- 
clared in  parliament,  <<  that  the  law  of  the  crown  of  Eng* 
<<  land  is,  and  always  hath  been,  that  the  children  of  the 
'*  king  of  England,  whether  born  in  England  or  elfewherCf 
•*  ought  to  bear  the  inheritance  after  the  death  of  their  an- 
«*  ceftors.  Which  law  our  fovereign  lord  the  king,  the  pre- 
•*  lates,  earls,  and  barons,  and  other  great  men,  together 
*<  with  ail  the  commons  in  parliament  ^flembled,  do  sp* 
••  prove  and  affirm  for  ever.'* 

Upon  Richard  the  fecond's  refignation  of  the  crown,  b^ 
having  no  children,  the  right  refulted  to  the  iffue  of  his  granA"' 
father  Edward  III.     That  king  had  many  children,  bcfidc^ 
his  eldeft,  Edward  the  black  prince  of  Wales,  the  father  O* 
Richard  II :   but  to .  avoid  confufion  I  (hall  only  mentio^ 

i  GlaiiT.  /.  7.  r.  3.  1  Stat.  %$  Bdw.  III.  ft.  i* 
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three }  William  his  fecond  fon,  who  died  without  iflue  ^ 
Lionel  duke  of  Clarence,  his  third  fon  ;  and  John  of  Gant^ 
duke  of  Lancafier,  his  fourth.    By  the  rules  of  fucceflioii 
therefore  the  poller ity  of  Lionel  duke  of  Clarence  were  en- 
titled to  the  throne  upon  the  reiignation  of  king  Richard  ; 
and  had  accordingly  been  declared  by  the  king,  many  years 
before,  the  prefumptive  heirs  of  the  crown  :  which  declara- 
tion was  alfo  confirmed  in  parliament  ^.     But  Henry  duke 
of  Lancafter,  the  fon  of  John  of  Gant,  having  then  a  large 
army  in  the  kingdom,  the  pretence  of  raifing  which  was  to 
«^eco?er  his  patrimony  from  the  king,  and  to  redrefsthegriev- 
suices  of  the  fubje£l,  it  was  impoflible  for  any  other  title  to  be 
^£erted  with  any  fafcty  ;   and  he  became  king  under  the  title 
of  Henry  IV.     But,  as  fir  Matthew  Hale  remarks  ",  though 
^lac  people  unjuftly  affifted  Henry  IV  in  his  ufurpation  of  the 
^fiiown,  yet  he  was  not  admitted  thereto,  until  he  had  declared 
^lat  he  claimed,  not  as  a  conqueror,  (which  he  very  much 
^xidined  to  do^,]  but  as  a  fucceiTor,  defcended  by  right  line  of 
^^  blood  royal ;  as  appears  from  the  rolls  of  parliament  in      \ 
trliofetimes.  And  in  order  to  this  he  fet  up  a  fhew  of  two  titles: 
^Ic  one  upon  the  pretence  of  being  the  firft  of  the  blood  royal  [  a|o3  3 
*«  the  entire  male  line,  whereas  the  duke  of  Clarence  left  only 
one  daughter  Philippa ;  from  which  female  branch,  by  a  mar- 
Wigc  with  Edmond  Mortimer  carl  of  March,  the  houfe  of 
^ork  defcended  ;  the  other,  by  reviving  an  exploded  rumour, 
&ft  propagated  by  John  of  Gant,  that  Edmond  earl  of  Lan- 
^^T  (to  whom  Henry's  mother  was  heirefs)  was  in  reality 
^  eUer  brother  of  king  Edward  I  \  though  his  parents,  on 
account  of  his  perfonal  deformity,  had  impofed  him  on  the 
^Id  for  the  younger ;  and  therefore  Henry  would  be  en- 
^cd  to  the  crown,  either  as  fucceflbr  to  Richard  II,  in  cafe 
^  entire  male  line  was  allowed  a  preference  to  the  female ; 
%  even  prior  to  that  unfortunate  prince,  if  the  crown  could 
^cend  through  a  female,  while  an  entire  male  line  wag 
<xiiUng. 

*  Standford*s  genesd.  hlft.  246.  »  Seld.  tit.  hoa.  i.  3^ 
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However,  as  in  Edward  the  third's  time  we  find  the  par- 
liament approving  and  affirming  the  law  of  the  crown,  as  be- 
fore dated,  fo  in  the  reign  of  UenrylV  they  a&ually  exerted 
their  right  of  new-fettling  the  fucceffion  to  the  croivn.  And 
this  was  done  by  the  flatute  7  Hen.  IV.  c.  2.  whereby  it  is 
enafled,  <'  that  the  inheritance  of  the  crown  and  realms  of 
<<  England  and  France,  in  all  other  the  king's  dominions, 
•*  (hall  htfet  and  remain  P  in  the  perfon  of  our  fovercign  lord 
'<  the  king,  and  the  heirs  of  his  body  ifluing;"  and  prince 
Henry  is  declared  heir  apparent  to  the  crown,  to  hold  to  him 
and  the  heirs  of  his  body  ifluing,  with  remainder  to  the  lord 
Thomas,  lord  John,  and  lord  Humphry,  the  king's  foDS, 
and  the  heirs  of  their  bodies  refpeAively:  which  is  indeed  no- 
thing more  than  the  law  would  have  done  before,  provided 
Henry  the  fourth  had  been  a  rightful  king.  It  however  ferres 
to  (hew  that  it  was  then  generally  underftood,  that  the  king 
and  parliament  had  a  right  to  new- model  and  regulate  the 
fucceffion  to  the  crown  t  and  we  may  alfo  obfervc,  with  what 
caution  and  delicacy  the  parliament  then  avoided  declanng 
any  fentiment  of  Henry's  original  title.  However  fir  Edward 
Coke  more  than  once  exprefsly  declares  S  that  at  the  time  of 
t  204  ]  pafiing  this  a6l  the  right  of  the  crown  was  m  the  defcentfioia 
Fhilippa,  daughter  and  heir  of  Lionel  duke  of  Clarence. 

Nevertheless  the  crpwn  dcfcended  regularly  from  Henrf 
IV  to  his  fon  and  grandfon  Henry  V  and  VI ;  in  the  latter  of 
whofe  reigns  the  houfe  of  Yprk  aflerted  their  dormant dtlet 
and,  after  imbruing  the  kingdom  in  blood  and  confiifion  f^ 
feven  years  together,  at  lad  eftabli(hed  it  in  the  perfonof  E'* 
ward  IV.  At  his  acceffion  to  the  throne,  after  a  breach  w 
the  fucceffion  that  continued  for  three  defcents,  and  abov^ 
threefcore  years,  the  diftindion  of  a  king  dejure  andalaDS 
defaSlo  began  to  be  firft  taken ;  in  order  to  indemnify  fo^ 
ashadful^mitted  to  the  late  eflablifhmcnt,  and  to  provided 
the  peaceof  the  kingdom  by  confirming  all  honours  confened 
and  all  aAs  done,  by  thofe  who  were  now  called  the  ufurpenj 

^        f  fiUmyitt  dtmergu  ^  4  Inft.  37*  205. 


not  tending  to  the  dKherifon  of  the  rightful  heir.    In  ftatute 

t  iiw.lV.  c.  I.  the  three  Henrys  are  (tiled,  <<  late  kings  of 

'^  England  fuccei&Tely  in  dede,  and  not  of  ryght."  And,  in  all 

the  chaiteis  which  I  hate  met  with  of  king  Edward,  where- 

^sver  he  has  occafion  to  fpeak  of  any  of  the  line  of  Lancafter^ 

biC  calls  them  <<  uuferdtfaBOf  et  nw  dejure^  reges  AngUueJ* 

Ejoward  IV  left  two  fons  and  a  daughter ;  the  eldeft  of 

^irliich  fons,  king  Edward  V,  enjoyed  the  regal  dignity  for  a 

^try  fliort  time,  and  was  then  depofed  by  Richard  his  unna- 

^lurai  uncle,  who  immediately  ufurped  the  royal  dignity;  hav- 

ug  pterioufly  infinuated  to  the  populace  a  fufpiciori  of  baf- 

tardy  in  the  children  of  Edward  IV,  to  make  a  (hew  of  fomc 

Iiereditary, title :  after  which  he  is  generally  believed  to  have 

nrndCTed  his  two  nephews ;  upon  whofe  death  the  right  of 

-tiie  crown  devolved  to  their  fifter  Elizabeth. 

The  tyrannical  reign  of  king  Richard  III  gave  occafion  to 
Henry  earl  of  Richmond  to  aflert  his  title  to  the  crown.  A 
ilk  die  mod  remote  and  unaccountable  that  was  ever  fet  up, 
and  which  nothing  could  have  given  fuccefs  to,  but  the  uni* 
lerial  dcteftation  of  the  then  ufurpcr  Richard.  For,  befidet 
dtat  he  claimed  under  a  defcent  from  John  of  Gant,  whofe 
title  was  now  exploded,  the  claim  (fuchas  it  was)  was  through 
John  carl  of  Somerfet,  a  baftard  fon,  begotten  by  John  of 
Ctnt  upon  Catherine  Swinford.  It  is  true,..thaty  by  an  a£t  Q  205  ] 
of  parliament  20  Ric.II,  this  fon  was,  with  others,  legiti- 
mated and  made  inheritable  to  all  lands>  offices,  and  dignities, 
uif  he  had  been  bom  in  wedlock :  but  (llll,  with  an  exprefs 
Itfervation  of  the  crown,  •*  excepta  digmtate  regaii '." 

Notwithstanding  all  this,  immediately  after  the  battle 
.  of  Bofworth- field,  he  aflumed  the  regal  dignity ;  the  right 
of  the  crown  then  being,  as  fir  Edward  Coke  exprcfsly  de« 
Ares  %  in  Elizabeth,  elded  daughter  of  Edward  IV  :  and 
lus  poffeflion  was  eft^bliflied  by  parliament,  holden  the  firft 
JCtt  of  his  rci^n.    In  the  a£k  for  which  purpofe,  the  parlia- 

»  4  In5.  36.  *  Ihid,  37. 
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ment  feems  to  have  copied  the  caution  of  their  predecefibrs  in 
the  reign  of  Henry  IV :  and  therefore  (as  lord  Bacon  the 
hiftorian  of  this  reign  obfenrcs)  carefully  ^voided  anyrccog-" 
fiition  of  Henry  VIFs  right,  which  indeed  was  none  at  all; 
and  the  king  would  not  have  it  by  way  of  new  law  or  ordi- 
nance, whereby  a  right  might  fcen^  to  be  created  and  conferreJ 
upon  him  \  and  therefore  a  middle  way  was  rather  chofeoi 
by  way  (as  the  noble  hiftorian  exprefles  it)  of  eftaMiJbment^ 
and  that  under  covert  and  indifferent  words,  "  that  the  in- 
•«  heritance  of  the  crown  fliould  rejfy  remain^  and  abide  ifl 
«  king  Henry  VII  and  the  heirs  of  his  body  :^  thereby  pro- 
Yiding  for  the  future,  and  at  the  fame  time  acknowleging  his 
prefent  pofleflion  ;  but  not  determining  either  way,  whether 
that  pofleffion  was  de  jure  or  de  faBo  merely.  However,  be 
foon  after  married  Elizabeth  of  York,  the  undoubted  hcireft 
of  the  conqueror,  and  thereby  gained  (as  fir  Edward  Coke 
declares^)  by  much  his  bcft  title  to  the  crown.  Whereupon 
the  adl  made  in  his  favour  was  fo  much  difregarded,  that  it 
never  was  printed  in  our  ftatute  books. 

Henry  the  eighth,  the  ifTue  of  this  marriage,  fuccecdcdto 
the  crown  by  clear  indifputablc  herediiary  right,  and  tranf- 
mitted  it  to  his  three  children  in  fucceffivc  order.  But  in 
his  reign  we  at  fcveral  times  find  the  parliament  bufy  in  re- 
gulating the  fucccflion  to  the  kingdom.  And,  firft,  byto* 
[  206  ]  tute  25  Hen.  VIII.  c.  12.  which  recites  the  mifchicfs  which 
have  and  may  enfueby  difputed  titles,  becaufe  no  pcrfeft  and 
fubftantial  provifion  hath  been  made  by  law  concerning  the 
fuccefiion  ;  and  then  enafts,  that  the  crown  fhall  be  entailed 
to  his  Jtiajefty,  and  the  fons  or  heirs  male  of  his  body;  and 
in  default  of  fuch  fons  to  the  lady  Elizabeth  (who  is  declared 
to  be  the  king's  eldeft  iffue  female,  in  exclufion  of  the  lady 
Mary,  on  account  of  her  fuppofed  illegitimacy  by  the  divorce 
of  her  mother  queen  Catherine)  and  to  the  lady  Elizabeth^ 
heirs  of  her  body ;  and  fo  on  from  ifiue  female  to  iflue  femaki 
and  the  heirs  of  their  bodies,  by  courfe  of  inheritance  accord- 
ing tQ  their  ages,  as  the  crown  of  England  hath  been  accuflemd 

« 4  Inft.  37. 
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and  9ught  to  go^  in  cafe  where  there  be  heird  female  of  the 
fame :  and  in  default  of  iffue  female,  th^n  to  the  king's  right 
heirs  for  ever. '  This  fingle  ftatute  is  an  ample  proof  of  aU 
tlie  four  pofitions  we  at  firft  fet  out  with. 

But,  upon  the  king's  divorce  from  Ann  Bqleyn,  this  fta- 
tute was,  with  regard  to  the  fettlement  of  the  crown,  repeal- 
ed by  ftatute  28  Hen.  VIIL  c.  7.  wherein  the  lady  Elizabeth 
is  aUby  as  well  as  the  lady  Mary,  baftardized,  and  the  crown 
fettled  on  the  king's  children  by  queen  Jane  Seymour,  and 
liis  future  wives  ;  and,  in  defe£t  of  fuch  children,  then  with 
dus  remarkable  remainder,  to  fuch  perfons  as  the  king  by 
letters  patent,  or  laft  will  and  teftament,  ihould  limit  and 
appoint  the  fame.     A  vaft  power ;  but  notwithftanding,  as 
it  vas  reguhrly  vefted  in  him  by  the  fupreme  legiflative  au- 
diority,  it  was  therefore  indifputably  valid.    But  this  power 
^»as  never  carried  into  execution;  for  by  ftatute  35  Hen. 
Vm.  c.  I .  the  king's  two  daughters  are  legitimated  again, 
sod  the  crown  is  limited  to  prince  Edward  by  name,  after  that 
to  the  lady  Mary,  and  then  to  the  lady  Elizabeth,  and  the 
keb  of  their  refpe£live  bodies ;  which  fucceiEon  took  effe£l 
^^c^^ingiy,  being  indeed  no  other  than  the  ufual  courfe  of 
Ac  law,  ¥rith  regard  to  the  defcent  of  the  crown. 

But  left  there  fliould  remain  any  doubt  in  the  minds  of 
^people,  through  tbisjumble  of  afls  for  limiting  the  fuc- 
^^ti,  by  ftatute  -i  Mar.  ft.  2.  c.  i.  queen  Mary's  heredi- 
^  right  to  the  throne  is  acknowleged  and  recognized  in  [  207  3 
^^  words :  <'  the  crown  of  thefe  realms  is  moft  lawfully, 
*ia(Uy,  and  rightly  defcended  and  come  to  the  queen's 
l^hiicfs  that  now  is,  being  the  very,  true,  and  undoubt- 
ed heir  and  inheritrix  thereof."  And  again,  upon  the 
?^tt'8  marriage  with  Philip  of  Spain,  in  the  ftatute  which 
w^Wes  ihfc  preliminaries  of  that  match  t,  the  hereditary  right 
*° decrown  is  thus  affertcd  and  declared:  **  as  touching  the 
'  'igbt  of  the  queen's  inheritance  in  the  realm  and  domi- 
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<<  nions  of  England,  the  children,  whether  male  or  fee 
<<  (hall  fucceed  in  them,  according  to  the  known  laws, 
<<  tutesy  and  cuftoma  of  the  fame."  Which  determinatk 
the  parliament,  that  the  fuccefliony!&/i// continue  in  the  i 
courfe,  feems  tacitly  to  imply  a  power  of  new-modelling 
altering  it,  in  cafe  the  legiflature  had  thought  proper. 

On  queen  Elizabeth's  acceffion,  her  right  isrecognizi 
ftill  ftronger  terms  than  herfidei  s^  the  parliament  acki 
legingu,  ^<that  the  queen^s  highnefs  is,  and  in  vevy 
*^  and  of  mod  mere  right  ought  to  be,  by  the  laws  of  i 
'<  and  the  laws  and  (latutes  of  this  realm,  our  moft  la* 
<<  and  rightful  fovereign  liege  lady  and  queen  y  and 
<<  her  highnefs  is  rightly,  lineally,  and^  lawfully  dkffcei 
**  and  come  of  the  blood  royal  of  this  realm  of  £ngls 
«<  in  and  to  whofe  princely  perfon,  and' to  the  heirs  of 
<i  body  lawfully  to  be  begotten,  after  her^  the  imp 
<<  crown  and  dignity  of  this  realm  doth  belong/'  An 
the  fame  reign,  by  ilatute  13  Eliz.  c  i.  we  find  the  t 
of  parliament  to  dixcA  the  fucceffion  of  the  crown  xffisrtc 
the  moft  explicit  words.  <<  If  any  perfon  (hall  bbU, 
^f  firm,  or  maintain  that  the  common  laws  of  this  res 
*'  not  altered  by  parliament,  ought  not  to  direct  the  r 
*<  of  the  crown  of  England  ;  or  that  the  queen's  maj( 
*'  with  and  by  the  authority  of  parliament,  is  not  abli 
^  make  taws  and  ftatutes  of  fufiicient  force  and  yalidit) 
*<  limit  and  bind  the  -crown  of  this  realm,  and  the  defc 
^  limitation,  inheritance,  and  goyemment  thereof;-^! 
^'  perfon,  fo  holding,  affirming,  or  maintaining^  (hallf  dm 
[  208  ]  <<  the  life  of  the  queen,  be  guilty  of  high  treafon  ;  s^  a 
^  her  deceafe  {hall  be  guilty  of  a  mifdcmefnor,  and  fox 

^  his  goods  and  chattels." 

■ 
-    (^  the  death  of  queen  Elizabeth^  without  iflue,  the  1 
of  nenry  VIII  became  extinA.    It  therefore  became  na 
fary  to  recur  to  the  other  iffue  of  Henry  VII  by  £li;iabetl 
York  liis  queen ;  whofe  elded  daughter  Margaret  hai 

u  Scat.  I  £ijz.  c«  }• 
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fflarried  James  IV  king  of  Scotland,  king  James  the  fixth  of 
Scotland,  and  of  England  the  firfly  was  the  lineal  defcendant 
from  that  alliance.  So  that  in  his  perfon,  as  clearly  as  in 
Henry  VIII,  centered  all  the  claims  of  different  competitors, 
from  the  conqueft  downwards,  he  being  indifputably  the 
Kiieal  heir  of  the  conqueror.  And,  what  is  ftill  more  re« 
nnrkable,  in  his  perfon  alfo  centered  the  right  of  the  Saxon 
monarchSi  whrch  had  been  fufpended  from  the  conqueft  till 
lus  acceflion.  For,  as  was  formerly*  obferved,  Margaret 
tbe  fifter  of  Edgar  Atheling,  the  daughter  of  Edward  the 
outlaw,  and  grand-daughter  of  king  Edmund  Ironfide,  was 
the  perfon  in  whom  the  hereditary  right  of  the  Saxon 
Inogs,  fappofing  it  not  aboli(hed  by  the  conqueft,  refided. 
Skt  married  Malcolm  king  of  Scotland ;  and  Henry  11,  by 
•  defcent  from  Matilda  their  daughter,  is  generally  called 
de  reftbrer  of  the  Saxon  line.  But  it  muft  be  remembered, 
tint  Malcolm  by  his  Saxon  queen  hdd  fons  as  well  as 
ditrghters;  and  that  the  royal  family  of  Scotland  from  that 
Ate  downwards  were  the  offspring  of  Malcolm  and  Mar- 
gnet.  Of  this  royal  family  king  James  the  firft  was  the 
dred  lineal  heir,  and  therefore  united  in  his  perfon  every 
pofible  claim  by  hereditary  right  to  the  Englifh  as  well  as 
Scotttlh  throne,  being  the  heir  both  of  Egbert  and  William 
tie  conqueror. 

Ahd  it  is  no  wonder  that  a  prince  of  more  learning  than 
^dom,  who  could  deduce  an  hereditary  title  for  more  than 
c^  hundred  years,  (hould  eafily  be  taught  by  the  flatterers 
tf  the  times^  to  believe  there  was  fomething  divine  in  this 
ri^t,  and  that  the  finger  of  Providence  was  vifible  in  it*s 
P^Icrvation.  Whereas,  though  a  wife  inftitution,  it  was  [  209  3 
clearly  a  human  inllitution  >  and  the  right  inherent  in  him 
^  natural,  but  a  polltive  right.  And  in  this  and  no  other 
1^  was  it  taken  by  the  Englifh  parliament  (2);   who  by 

l^)  It  it  difficult  to  fay  in  what  light  it  was  confidcred  by  that 
F^^iiniebt,  which,  in  the  preamble  to  the  ftatute,  declares  with 
^'^^'coui  pedantry,  that  "  upon  the  knees  of  their  hearts  they 
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ftatate  i  Jac.  I.  c.  i*.  did  **  recognizti  ifid  acknowlege  that 
^  immediately  upon  the  diflblution  anddeceafe  of  Elizabeth 
<<  late  queen  of  England,  the  imperial  crown  thereof  did  hy 
<*  inherent  birthright,  and  lawful  and  undoubted  fucceiBon^ 
"  defcend  and  come  to  his  moil  excellent  majefty,  as  being 
^^  lineally,  juftly^  and  lawfully,  next  and  fole  heir  of  the 
<<  blood  royal  of  this  realm."  Not  a  word  here  of  ady  right 
immediately  derived  from  heaven :  which,  if  it  exiiled  any 
where,  mu(l  be  fought  for  among  the  aborigines  of  the  ifland^ 
the  ancient  Britons ;  among  whofe  princes  indeed  fome 
have  gone  to  fearch  it  for  him  ^^ 

But  wild  and  abfurd  as  the  do£lrine  of  divine  right  moft 
undoubtedly  is,  it  is  dill  more  aftonifliing,  that  when  fo 
many  human  hereditary  rights  had  centered  in  this  king,  bis 
fon  and  heir  king  Charles  the  firft  fhould  be  told  by  thofe  in- 
famous judges  who  pronounced  his  unparalleled  fentencCa 
that  he  was  an  ele£^ive  prince ;  eledied  by  his  people,  and 
therefore  accountable  to  them,  in  his  own  proper  perfon,  foi 
his  conduct.  The  confufion,  inftability,  and  madne(s,  whid 
followed  the  fatal  cataftrophe  of  that  pious  and  unfortonaKi 
prince,  will  be  a  (landing  argument  in  favour  of  hereditary 
monarchy  to  all  future  ages ;  as  they  proved  at  laft  to  th^ 
then  deluded  people :  who,  in  order  to  recover  that  peace  dXhi 
happinefs  which  for  twenty  years  together  they  had  loft,  ix 
a  folemn  parliamentary  convention  of  the  ftates  reftored  tlK 
right  heir  of  the  crown.  And  in  the  proclamation  for  ttxa 
purpofe,  which  was  drawn  up  and  attended  by  both  hoofes  ': 
they  declared,  *<  that,  according  to  their  duty  and  alle^ 
^  ance,    they  did  heartily,  joyfully,  and  unanimouiiy  ao 

V  Elisabeth  of  York,  the  mother  of  Gladys  only  fifter  to  Lewellin  ap  J^ 

^neen  Maifaret  of  Scotland,  was  facutrs  werth  the  ^rat,  had  the  true  right  to  ^ 

•f  the  houfe  of  Mortimer.    'And  Mr.  principality  of  Walei.    Hift«  Eof  •  ^ 

Carte  obfenres,  that  the  houfe  of  Mor-  705. 
timer,    in  virtue  of  it*s  defcent  from        »  Conv  Journ.  8  May  |66o. 
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*<  bowkge  and  proclaim,  that  immediately  upon  the  de- 

^  ceafe  of  our  late  fovereign  lord  king  Charles,  the  imperial  [  210  } 

"  crown  of  thefe  realms  did  by  inherent  birthright  and  law- 

'<  fill  and  undoubted  fucceffion  defcend  and  come  to  his  mod 

**  excellent  majefty  Charles  the  fecond,  as  being  lineally, 

"  julllyi  and  lawfully^  next  heir  of  the  blood  royal  of  this 

^  realm :  and  thereuntp  they  mod  humbly  and  faithfully 

''  didfubmit  and  oblige  them&lves^  their  heirs,  and  pofterity 

«  for  ever/' 

Thus  I  think  it  clearly  appears,  from  the  highefl:  autho- 
rity this  nation  is  acquainted  with,  that  the  crown  of  Eng* 
hod  hath  been  ever  an  hereditary  crown  ^  though  fubjedi  to 
Gmitations  by  parliament.  The  remainder  of  this  chapter 
^  coqfift  principally  of  thofe  inftances,  wherein  the  parlia- 
i&CDt  has  aflerted  or  exercifed  this  right  of  altering  and  limits 
iDg  the  fucceffion ;  a  right  which,  we  have  feen,  was  before 
cxerdfed  and  afferted  in  the  reigns  of  Henry  IV,  ^enry  VII, 
ilenrj  VIII,  qi^een  Mary,  and  queen  Elizabeth. 

Thr  firft  i|i((ance,  in  point  of  time,  is  the  famous  bill  of 
Ctclufion,  which  raifcd  fuch  a  ferment  in  the  latter  end  of  the 
Kign  of  king  Charles  the  fecond.  It  is  well  known  that  the 
ptirport  of  this  bill  was  to  haye  fet  afide  the  king's  brother 
^d  prefumptive  heir,  tl>e  duke  of  York,  from  the  fucceffion, 
9n  the  fcqre  of  hi$  being  a  papift  t  that  it  paffird  the  houfe  of 
^Qimons,  but  w^s  rejected  by  the  lords ;  the  king  having 
^ib  declared  beforehand,  that  he  never  would  be  brought  to 
90nfent  to  it.  And  from  this  tranfa£lion  wc  may  collefl  two 
^gs:  I.  That  the  Croyrn  was  univerfally  acknowlcged  to 
Pc  hereditary  5  and  the  inheritance  indcfeafiblc  unlefs  by 
P^rliamcQt :  elfe  it  had  been  needlefs  to  prefer  fuch  a  bill. 
^•That  the  parliament  had  a  power  to  have  defeated  the  iu- 
*^rttance :  elfe  fuch  a  bill  had  been  ineffeclual.  The  com- 
Kions  acknowleged  the  hereditary  right  then  fubCfting;  and 
^  lords  did  not  difpute  the  power,  but  merely  the  propriety, 
^  aa  exclufion.  However,  as  the  bill  took  no  e{Fe£l,  king 
]^cs  the  fecond  (ucceeded  to  the  thironc  of  his  ancc(lors ; 

.  T  3  and 
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a^d  might  hare  enjoyed  it  during  the  remainder  of  his  life, 

-    but  for  his  own  infatuated  condufii  which  (with  other  con« 

cuiTing  circumftances)  brought  on  the  revolution  in  i688.  ' 

[  7x1  ]  The  true  ground  and  principle,  upon  which  that  memo* 
rable  event  proceeded,  was  an  entirely  new  cafe  in  politics 
which  had  never  before  happened  in  ourhiftory;  theabdica 
tion  of  the  reigning  monarch,  and  the  vacancy  of  the  thron< 
thereupon.  It  was  not  a  defeazance  of  the  right  of  fuccef 
fion,  and  a  new  limitation  of  the  crown,  by  the  king  and  botl 
houfes  of  parliament:  it  was  the  a£l  of  the  nation  alonf,  upor 
a  c.onviftion  that  there  was  no  king  in  being.  For  in  a  ful 
aifembly  of  the  lords  and  commons,  met  in  a  convention  upon 
the  fuppofition  of  this  vacancy,  both  houfes  ^  came  to  thii 
refolution ;  "  that  king  James  the  fecond,  having  endi^avoured 
*<  to  fubvert  the  conditution  of  the  kingdom,  by  breaking 
*'  the  original  contract  between  king  and  people ;  and,  by 
"  the  advice  of  jefuits  and  other  wicked  perfons,  having  rio- 
<<  lated  the  fundamental  laws;  and  having  withdrawn  him- 
«*  felf  out  of  this  kingdom  ;  has  abdicated  the  government 
*«  and  that  the  throne  is  thereby  vacant."  Thus  ended  ^ 
once,  by  this  fudden  and  unexpe£led  vacancy  of  the  throne 
the  old  line  of  fucceflion  ;  which  from  the  conqueil  had  laf 
cd  above  Gx  hundred  years,  and  from  the  union  of  the  b^ 
tarchy  in  king  Egbert  almoft  nine  hundred.  The  fadls  thc^ 
felves  thus  appealed  t6,  the  king's  endeavour  to  fubvert  t_' 
conditution  by  breaking  the  original  contraft,  his  violatm. 
of  the  fundamental  laws,  and  his  withdrawing  himfelf  outp 
the  kingdom,  were  evident  and  notorious  :  and  the  cor^ 
quences  drawn  from  thefe  fa£ls  (namely,  that  they  amoun.  ^ 
to  an  abdication  of  the  government ;  which  abdication  ^ 
not  afFe^  only  the  perfon  of  the  king  himfelf,  but  alfoall  1 
heirs,  and  rendered  the  throne  abfolutely  and  completely  '^ 
cant)  it  belonged  to  our  anceftors  to  determine  (3).  for,  wbx^^ 

r  Com.  Journ.  7  Feb.  16SS. 


(3)  The  convention  in  Scotland  drew  the  fanne  conclunony  ▼«. 
the  vacancy  of  the  throne,  from  prcmifes  and  in  language  vnnf^ 
pioi-e  bold  and  intelligible.    The  myftery  of  the  declaration  oftht 

JEngliA 


Ch,3*  ^Pehsons.  211 

ever  z  qaedion  arifes  between  the  fociety  at  large  and  any 
magtftrate  veiled  with  powers  originally  delegated  by  that 
fociety,  it  mud  be  decided  by  the  voice  of  the  fociety  itfelf : 
there  is  not  upon  ear;h  any  other  tribunal  to  refort  to.    And 
thatthefecoufequences  were  fairly  deduced  from  thefe  h&s^ 
our  anceftors  have  folemnly  determined,  in  a  full  parliament* 
ary  convention  reprefenting  the  whole  fociety.     The  reafons 
npon  which  they  decided  may  be  found  at  large  in  the  par-  [  212  3 
liamcntary  proceedings  of  the  times;  and  may  be  matter  of 
inftni&ive  amufement  for  us  to  contemplate,  as  a  fpecula- 
ti?c  point  of  hiftory.     But  care  mud  be  taken  not  to  carry 
this  inquiry  farther,  than  merely  for  in(lru£tion  or  amufe- 
went.  The  idea,  that  the  confciences  of  pofterity  were  con- 
cerned in  the  re£litude  of  their  anceftors'  deciGons,  gave 
Urth  to  thofe  dangerous  political  herefies,  which  fo  long  dif- 
^dtcd  the  date,  but  at  length  are  all  happily  extinguiflied. 
I  therefore  rather  chufe  to  confider  this  great  political  mea- 
iQre  upon  the  folid  footing  of  authority,  than  to  reafon  in 
tt*J  favour  from  it's  judice,  moderation,  and  expedience:  bc- 
^ufe  that  might  imply  a  right  of  diflenting  or  revolting  from 
^i  in  cafe  we  fliould  think  it  to  have  been  unjud,  oppreffive^ 
^^  inexpedient.  .  Whereas,  our  ancedors  having  mod  indif- 
Putably  a  competent  jurifdi£lion  to  decide  this  great  and  im- 
portant quedion,  and  having  in  faft  decided  it,  it  is  now  be- 
come our  duty  at  this  didance  of  time  to  acquiefce  in  their 

•*^**glifh  convention,  betrays  that  timidity  wliich  it  was  intended 
^^  coDceaL     "  The  cftates  of  the  kingdom  of  Scotland  find  and 
dedafe,  that  king  James  feventli,  being  a  profcffed  papift,  did 
aflimie  the  royal  power,  and  a6led  as  a  king,  without  ever 
taking  the  oath  required  by  law;  and  had,  by  the  advice  of 
cvO  and  wicked  counfellors,  invaded  the  fundamental  conftitu- 
^  lion  of  this  kingdom,  and  altered  it  from  a  legal  and  limited 
monarchy  to  aa  arbitrary  defpotic  power ;   and  bad  governed 
**  the  fame  to  the  fubverfion  of  the  protedant  religion  and  viola- 
tion of  the  laws  and  liberties  of  the  nation,  inverting  all  the 
ends  of  government,  whereby  he  had  forefauUed  the  crown, 
*  and  the  throne  was  become  vacant."     TyndaU  71.  Fol.  Com. 

T  4  deter* 
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determination  ;   being  bom  under  that  eftablifliment  whicl 

ivas  built  upon  this  foundation^  and  obliged  by  every  tie^ 

religious  as  well  as  civil,  to  maintain  it; .         < 

• 
But,  while  we  reft  this  fundamental  tranfaAion,  in  point 

of  authority,  upon  grounds  the  leaft  liable  to  cavil,  w^  an 
bound  both  in  juflice  and  gratitude  to  add,  that  it  was  con 
du£ted  with  a  temper  and  moderation  which  naturally  arof< 
from  it's  equity ;  that,  however  it  might  in  fome  refpedls  gc 
beyond  the  letter  of  our  antient  laws,  (the  reafon  of  whici; 
will  more  fully  appear  hereafter  %)  it  was  agreeable  to  tin 
fpirit  of  our  conftitutlon,  and  the  rights  of  human  nature ; 
and  that  though  in  other  points  (owing  to  the  peculiar  circum- 
ftances  of  things  and  perfons)  it  was  not  altogether  fo  perfe£i 
as  might  have  been  wiflied,  yet  from  thence  a  new  acra  com- 
menced, in  which  the  bounds  of  prerogative  and  liberty  have 
been  better  defined,  the  principles  of  government  more  tho« 
roughly  examined  and  underftood,  and  the  rights  of  the  fub- 
jcft  more  explicitly  guarded  by  legal  provifions,  than  in  an"^ 
other  period  of  the  Englifli  hiflory.  In  particular  it  is  wortlk 
[213  ]  obfcrvation  that  the  convention,  in  this  their  judgmcii  1 
avoided  with  great  wifdom  the  wild  extremes  into  which  tki 
viiionary  theories  of  fome  zealous  republicans  would  ha^ 
led  them.  They  held  that  this  mifcondu£t  of  king  Jain.^ 
amounted  to  an  endeavour  to  fubvert  the  conflitution ;  axj 
not  to  an  a£lualfubvcrfion,  or  total  diflblution,  of  the  govcnr 
ment,  according  to  the  principles  of  Mr.  Locke*:  whic 
would  have  reduced  the  fociety  almoft  to  a  ftate  of  nature 

would  have  levelled  all  diftinclions  of  >  honour,  rank,  offices 

I. 

and  property  ;  would  have  annihilated  the  fovereign  power 
and  inconicquence  have  repealed  allpofitive  laws;  and  woui<i 
have  left  the  people  at  liberty  to  have  erefted  a  new  fyftem  ol 
ftate  upon  a  new  foundation  of  polity.  They  therefore  very 
prudently  voted  it  to  amount  to  no  more  than  an  abdication 
of  the  government,  and  a  confcquent  vacancy  of  the  throne  j 
whereby  the  government  was  allowed  to  fubfift,  though  the 

*  Sec  chap.  7,  •  on  Cot.  p.  s.  c.  19. 

executive 
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executive  magiftrate  was  gone,  and  the  klnglj^  ofEce  to  re« 
main,  though  king  James  was  no  longer  king  ^.  And  thus 
the  conftitution  was  kept  entire ;  which  upon  every  found 
principle  of  government  mult  otherwife  have  fallen  to 
pieces,  had  fo  principal  and  conftituent  a  part  as  the  royiA 
authority  been  abolifhed,  or  even  fufpended. 

This  fingle  poftulatum,  the  vacancy  of  the  throne,  being 
once  eftabiiflied,  the  red  that  was  then  done  followed  almoft 
of  courfe.  For,  if  the  throne  be  at  any  time  vacant  j  (which 
may  happen  by  other  means  befides  that  of  abdication  ;  a$  if 
ail  the  blood  royal  (hould  fail,  without  any  fucceflbr  appoint*- 
ed  by  parliament  -,)  if,  I  fay,  a  vacancy  by  any  m^ans  what- 
foever  (hould  happen,  the  right  of  difpofing  of  this  vapancy 
feems  naturally  to  refult  to  the  lords  and  commons,  the  truf* 
tees  and  reprefentatives  of  the  nation  (4).  For  there  are  no 
other  hands  in  which  it  can  fo  properly  be  intruded;  and  there 
isa  neceflity  of  it's  being  intruded  fomewhere,  elfe  the  whole 
frame  of  government  mud  be  diflblved  and  perifii.  The  lords 
^d  commons  having  therefore  determined  this  main  funda-* 
i^ntal  article,  that  there  was  a  vacancy  of  the  throne,  they 
Proceeded  to  fill  up  that  vacancy  in  fuch  manner  as  they 
judged  the  mod  proper.  And  this  was  done  by  their  declara-  [  214  3 
^n  of  12  February  1688',  in  the  following  manner :  **  that 
*'  William  and  Mary,  prince  and  princefs  of  Orange,  be, 
*'  and  be  declared  khig  and  queen,  to  hold  the  crown  and 
^'  royal  dignity  during  their  lives,  and  the  life  of  the  fur^** 

k  Law  of  forfeit.  118,  119.  c  Com.  Joum.  12  Feb.  i6S8« 


(4)  The  preamble  to  the  bill  of  rights  cxprefsly  declares,  that 

die  lords  fpiritual  and  temporal,  and  commons,  aiTemblcd  at  Weft- 

nuniler  lawfully,  fully  and  freely  reprefeut  all  the  eflates  of  the 

people  of  this  realm."     The  lords  are  not  lefs  the  trudecs  and 

S^ardians  of  their  country,  than  the  members  of  the  houfe  of 

^nunons.     It  was  juftly  faid,  when  the  royal  prchjgativea  were 

**dpended  during  his  majefly's  illnefs,  "that  the  twohoufcs  of 

P*diamcnt  were  the  organs  by  which  the  people  cxpreffed  their 
•*  wilL'» 

6  **  vivor 
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<<  Tivor  of  them  ;  and  that  the  fble  and  fuU  eicercife  of  tlie 
^  regal  pow^r  be  only  in,  and  executed  by,  the  faid  prince 
^*  of  Orange,  in  the  names  of  the  faid  prince  and  princefs, 
^'  during  their  joint  lives :  and  after  their  deceafes  the  faid 
^  crown  and  royal  dignity  to  be  to  the  heirs  of  the  body  of 
<<  the  faid  princefs ;  and  for  default  of  fuch  ifliie  to  the 
^^  princefs  Anne  of  Denmark  and  the  heirs  of  her  bodj;  sind 
**  for  default  of  fuch  ifiue  to  the  heirs  of  the  body  of  the  faid 
♦*  prince  of  Orange." 

Pekhaps,  upon  the  principles  before  eitabliihed,  the  con* 
Tcntion  might  (if  they  pleafed)  have  verted  the  regal  dignity 
in  a  family  entirely  new,  and  ftrangers  to  the  royal  btood: 
bat  they  were  too  well  acquainted  with  the  benefits  of  hcT^ 
ditary  fucceflion,  and  the  influence  which  it  has  by  cultom 
orer  the  minds  of  the  people,  to  depart  any  farther  from  the 
antient  line  than  temporary  neceflity  and  fclf-prefenation 
required.  They  therefore  fettled  the  crown,  firft  on  king 
'William  and  queen  Mary,  king  James's  eldeft  daughter,  for 
^ir  joint  lives  :  then  on  the  furvivor  of  them ;  and  then  on 
the  iflue  of  queen  Mary :  upon  failure  of  fuch  iflue,  it  was 
fimited  to  the  princefs  Anne,  king  James's  fecond  daughter^ 
and  her  ifTue  ;  and  lailly,  on  failure  of  that  to  the  iflue  of 
king  William,  who  was  the  grand fon  of  Charles  the  firft,  aD<l 
nephew  as  well  as  fon -in-law  of  king  James  the  fecond,  being 
the  fon  of  Mary  his  eldeft  fiftcr.  This  fcttlement  included 
all  the  proteftant  pofterity  of  king  Cliarles  I,  except  fuch  other 
iflue  as  king  James  might  at  any  time  have,  which  was  to- 
tally omitted,  through  fear  of  a  poplfn  fucceiHon.  And  this 
Older  of  fucceffion  took  effect  accordingly. 

These  three  princes  therefore,  king  William^  queen 
Mary,  and  queen  Anne,  did  not  take  the  crown  by  hereditary 
right  or  ilefcent,  but  by  way  of  donation  or  purchaje^  a$  the 
t  215  "]  lawyers  call  it ;  by  which  they  mean  any  method  of  acquir- 
ing an  eftate  otherwife  than  by  defccnt.  The  new  fettle* 
mcnt  did  not  merely  confift  in  excluding  king  James,  and 
the  pcrfon  pretended  to  be  prince  of  Wales,  and  then  fuffcr* 

ing 
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ing  the  crown  to  defcend  in  the  old  hereditary  channel:  for 

the  ofnal  courfe  of  defcent  was  in  fome  inftances  broken 

through  ;  and  yet  the  convention  ftill  kept  it  in  their  eye^  and 

paid  a  grcat»  though  not  totals  regard  to  it.    Let  us  fee  how 

the  fucceffion  would  have  ilood»  if  no  abdication  had  hap- 

pene4i  and  king  James  had  left  no  other  iflue  than  his  two 

daughters  queen  Mary  and  queen  Anne.  It  would  have  ftood 

thut:  queen  Mary  and  her  ifTue ;  queen  Anne  and  her  iflue; 

king  William  and  his  iiTue.     But  we  may  remember,  that 

queen  Mary  was  only  nominally  queen^  jointly  with  her 

hofband  king  William,  who  alone  had  the  regal  power;  and 

luog  William  was  perfonally  preferred  to  queen  Anne,  though 

hii  ifliie  was  poftponed  to  hers.     Clearly  therefore  thefe 

prioces  were  fucceflSvely  in  pofleilion  of  the  crown  by  a  title 

iifcrcnt  from  the  ufual  courfe  of  defcent. 

It  was  towards  the  end  of  king  William's  reign,  when  all 
J^opcs  of  any  furviving  iflue  from  any  of  thefe  princes  died 
^th  the  duke  of  Gloucefter,  that  the  king  and  parliament 
^ught  it  neceflTary  again  to  exert  their  power  of  limiting 
^od  appointing  the  fucceflion,  in  order  to  prevent  another 
^^ncy  of  the  throne ;  which  mufl:  have  enfued  upon  their 
^^ths,  as  no  farther  provifion  was  made  at  the  revolution^ 
^^  for  the  iflue  of  queen  Mary,  queen  Anne,  and  king 
^illiain.     The  parliament  had  previoufly  by  the  (latute  of 
'  W.  &  M.  ft.  2.  c.  2.  enaded,  that  every  perfon  who  (hould 
^  reconciled  to,  or  hold  communion  with,  the  fee  of  Rome^ 
**^ould  profefs  the  popifh  religion,  or  (hould  marry  a  papift9 
■l^uld  be  excluded  and  for  ever  incapable  to  inherit,  pofllefs, 
^  enjoy  the  crown  ;  and  that  in  fuch  cafe  the  people  (hould 
**  abfolved  from  their  allegiance,  and  the  crown  (hould  de- 
vcend  to  fuch  perfons,  being  proteftants,  as  would  have  inhe- 
red the  fame,  in  cafe  the  perfon  fo  reconciled,  holding  com* 
'^^ttnion,  profe(Eng,  or  marrying,  were  naturally  dead.    To 
^  therefore  confiftently  with  themfelves,  and  at  the  fame 
^^pay  as  much  regard  to  the  old  hereditary  line  as  their  for-  [  2x6  2 
'^  reblutions  would  admit,  they  turned  their  eyes  on  the 
P^b  Sophia,  cleAreis  and  dutchefs  dowager  of  Hanover^ 

*  5  the 
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the  moil  accompliflied  princefs  of  her  age  ^.     For,  upon  the 
impending  extin£lion  of  the  proteftant  pofterity  of  Charles 
the  firft,  the  old  law  of  regal  defcent  dirc£ied  them  to  recur 
to  the  defcendants  of  James  the  firfl: ;  and  the  princefs  So- 
-phi'a,  being  the  younged  daughter  of  Elizabeth  queen  of  Bo- 
> hernia,  who  was  the  daughter  of  James  the  firft,  was  the 
neareft  of  the  ancient  blood  royal,  who  was  not  incapacitated 
by  profeiTing  the  popifh  religion.    On  her  therefore,  and  the 
heirs  of  her  body,  being  proteilants,  the  remainder  of  the 
crown,  expectant,  on  the  death  of  king  William  and  queen 
Anne  without  iirue,.was  fettled  by  ftatute  12  and  13  W.  III. 
c.  2.     And  at  the  fame  time  it  was  ena£ted,  that  whofoever 
flipuld  hereafter  come  to  the  pofiefBon  of  the  crown  (hould 
join  in  the  communion  of  the  church  of  England  as  bjr  law 
cftabliihed, 

Tpi6  is  the  lad  limitation  of  the  crown  that  has  been  made 
by  parliament ;  and  thefe  feveral  actual  limitations,  from  the 
time  of  Henry  IV  to  the  prcfent,  do  clearly  prove  the  power 
of  the  king  and  parliament  to  new-model  or  alter  the  fuc- 
ceflion.  And  indeed  it  is  now  again  made  highly  penal  to 
difpute  it :  for  by  the  ftatute  6  Ann.  c.  7.  it  is  enaScd,  that 
if  any  perfon  malicioufly,  advifedly,  and  direflly,  (hall  main- 
tain, by  writing  or  printing,  that  the  kings  of  this  realm  with 
the  authority  of  parliament  are  not  able  to  make  laws  to 
bind  the  crown  and  the  defcent  thereof,  he  Iliall  be  guilty 
of  high  trcafon ;  or  if  he  maintiins  the  fame  by  only  preach- 
ing, teaching,  or  advifed  fpeaking,  he  (hall  incur  the  pcnaU 
ties  of  a  praemunire. 

TjiE  princefs  Sophia  dying  before  queen  Anne,  the  inhfrj 
ritancc  thus  limited  defcendedon  her  Ton  and  heir  king  George 
the  firft  \  and,  having  on  the  death  of  the  queen  taken  efie^ 
in  his  perfon,  from  him  it  defcended  to  his  ^te  majefty  king 
George  the  fecond  \  and  from  him  to  his  grandfon  and  hcir^ 
our  prc.fent  gracious  fovereign,  king  George  the  third, 

c  SarMlx'cMd  in  his  geneAlogicU  hi(b)ry,  Bohrmia,  fays,  the  firft  was  repiHc'dl' 

publiflicd  A,  D,  }()77,  fpca!cing  (page  mud  learned,  the  fecond  ciic  fre^teil  i^' 

5^'s)  of  the  piinrrfll's  Hliiabcth,'  Loiiifa,  tift,  and  the  lafl  one  of  tlic  ir.oft  accoffl- 

ao4  SopiiM,  iiau'^hceri  of  the  queen  of  pUAed  ladies  in  Eujppe. 

Hence 


Hence  It  is  eafy  to  colled^,  that  the  title  to  the  crown  u 
at  prefent  hereditary,  though  not  quite  fo  abfolutely  heredi- 
tary as  formerly :  and  the  common  flock  or  anccftor,  from 
whom  the  defcent  muft  be  derived,  is  alfo  different.     For- 
merly the  common  ftock  was  king  Egbert ;  then  William  the 
conqueror;  afterwards  in  James  the  firft's  time  the  two 
common  flocks  united,  and  fo  continued  till  the  vacancy  of 
the  throne  in   1688  :    now  it  is  the  princefs  Sophia,    in 
whom  the  inheritance  was  veiled  by  the  new  king  and  par- 
liammit.    t'ormcrly  the  defcent  was  abfolute,  aiid  th^  crdwtt 
went  to  the  next  heir  without  any  re(lri£lion :  but  now,  upon 
the  new  fettlement,  the  inheritance  is  conditional ;  being 
limited  to  fuch  heirs  only,  of  the  body  of  the  princefs  So- 
phia, as  are  proteftant  members  of  the  church  of  England, 
snd  are  married  to  none  but  proteftants. 

And  in  this  due  medium  confifls,  I  apprehend,  thd  tru^. 
^nftitutional  notion  of  tlie  right  of  fucceflion  to  the  imperial 
crown  of  thefe.kingdpms.  The  extremes,  between  which  it 
ficers,  are  each  of  them  equally  deftru£live  of  thofe  ends  for 
^Uch  focieties  were  formed  and  are  kept  on  foot.  Where 
^^nagiftrate,  upon  every  fucceflion,  is  eleAed  by  the  peo>- 
I^)  and  may  t>y  the  exprcfs  provtfion  of  the  laws  be  depofed 
(if  not  puniftied)  by  his  fubje£ls»  this  may  found  like  the 
Predion  of  liberty,  and  look  well  enough  when  delineated 
^  paper ;  but  in  pradlice  will  be  ever  produ£live  of  tumult, 
^teotion,  and  anarchy.  And,  on  the  other  hand,  divine 
^Qdefeafible  hereditary  right,  when  coupled  with  the  dodrine 
^f  unlimited  paflive  obedience,  is  furely  of  all  conftitutions 
^(  mod  thoroughly  flaviOi  and  dreadful.  But  when  fuch  an 
^^icciitary  right,  as  our  laws  have  created  and  veiled  in  the 
'^yal  ftock,  is  clofely  interwoven  with  thofe  liberties,  which, 
^chavc  fcen  in  a  former  chapter,  are  equally  the  inheritance 
^4t  fubjed  ;  this  union  will  form  a  conftituition,  in  theory 
^^cmoft  beautiful  of  any,  in  pra£lice  the  mod  approved,  and, 
*^uft,  in  duration  the  moll  permanent.  It  was  the  duty  of 
^u  expounder  of  our  laws  to  lay  this  conftitution  before  tlie 
^^dcnt  in  it's  true  and  genuine  light :  it  is  the  duty  of  every 
f^EngUfhman  to  underftand,  to  revere,  to  defend  it. 
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CHAPTER      THE      FOURTH. 


OF    THE    king's    royal    FAMILY. 


TH  E  firft  and  moft  confiderable  branch  of  the  king*! 
royal  family,  regarded  by  the  laws  of  Englandi  is 
the  queen. 

The  queen  of  England  is  either  queen  regent^  queen  m* 
fort^  or  queen  dowager.  The  queen  ngent^  regnant,  ctfi* 
vereign,  is  (he  who  holds  the  crown  in  her  own  right;  u 
the  firft  (and  perhaps  the  fecond)  queen  Mary^  queen  EEn- 
beth,  and  queen  Anne  ;  and  fuch  a  one  has  the  fame  poweiii 
prerogatives,  rights,  dignities^  and  duties,  as  if  (he  had  been 
a  king.  This  was  obferved  in  the  entrance  of  the  lad  chap* 
tcr,  and  is  exprefsly  declared  by  ftatute  i  Mar.  I.  fi.  3.  c.  i.(i)* 
But  the  queen  conjort  is  the  wife  of  the  reigning  king  j  ani 
(he,  by  virtue  of  her  marriage,  is  participant  of  divers 'prero- 
gatives above  other  women  *. 

«  Finch.  L.  S6. 


( I )  Mary  being  the  firft  queen  that  had  fet  upon  the  Eoglj* 
throne,  this  ftatute  wa-  pafTed,  as  it  declares,  for  **  the  cxtin* 
**  guifhment  of  the  doubt  and  folly  of  malicioas  and  igoort^ 
•*  pcrfons,"  who  might  be  induced  to  think  that  a  queen  cooM 
not  excrcife  all  the  prerogatives  of  a  king. 
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And,  firft,  (he  13  a  public  perfon,  exempt  and.  di(lin£k 
from  the  king;  and  not,  like  otlier  married  women,  fo  clofely 
connefted  as  to  have  loft  all  legal  or  feparate  exiilence  fo  long 
as  the  marriage  continues.  For  the  queen  is  of  ability  to  pur- 
chafe  lands,  and  to  convey  them,  to  make  leafes,  to  grant 
copyholds,  and  do  other  ads  of  owner(hip,  without  the  con- 
currence of  her  lord ;  which  no  other  married  woman  caa 
(lo^:  a  privilege  as  old  as  the  Saxon  aera  ^.  She  is  alfo  ca- 
pable of  taking  a  grant  froin  the  king,  which  no  other  wife 
is  from  her  hufband;  and  in  this  particular  (he  agrees  with 
the  Auguftoy  or  pitffima  regsna  conjux  divi  imperatoris  of  the 
Roman  laws ;  who,  according  to  Juftinian**,  was  equally  ca- 
pA)fe  of  making  a  grant  to,  and  receiving  one  from,  the  em-  [  21 9  1 
pctor.  The  queen  of  England  hath  feparate  courts  and  of- 
te  diftin£l  from  the  king's,  not  only  in  matters  of  ceremony^ 
i^vteven  of  law  ;  and  her  attorney  and  folicitor  general  are 
^tkd  to  a  |>laee  within  the  bar  of  his  majefty's  courts,  to- 
gtdicr  with  the  king*s  counfel  *.  She  may  likewife  fuc  and 
^  rued  alone,  without  joining  her  hu(band.  She  may  alfo 
^  tfeparafte  property  in  goods  as  well  as  lands,  and  has  a 
vight  to  difpofe  of  them  by  wilK  In  iliort,  (he  is  in  all  legal  . 
poceedtngs  looked  upon  as  a  feme  fole,  and  not  as  a  feme 
<^ert ;  as  a  (ingle,  not  as  a  married  woman  ^  For  which 
Ac  reafon  given  by  (ir  Edward  Coke  is  this :  bccaufe  the 
^ifdom  of  the  common  law  would  not  have  the  king  (whofe 
^tintttd  care  and  ftudy  is  for  the  public,  and  circa  ardua 
'^}to  be  troubled  and  difquieted  on  account  of  his  wife^s 
^'omcftic  afiairs  ;  and  therefore  it  vefts  in  the  queen  a  power 
'^trairfaftlng  her  own  concerns,  without  the  intervention  of 
"Jcldog,  as  if  (he  was  an  unmarried  woman. 

The  queen  hath  alfo  many  exemptions,  and  minute  pre- 
^''^ptivcs.  For  inftance  :  (he  pays  no  toll « ;  nor  is  (he  lia- 
^  to  any  amercement  in  any  court  ^.     But  in  general,  un- 


^  4  Rep*  33- 

'^(^.5.16.26. 

!  StU.  tit.  boo.  1. 6.  7« 


f  Finch.  L.  S6.     Co.  Litt.  133. 
%  Co.  Litt.  1 3  \* 
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lefs  where  the  law  has  exprefsly  declared  her  exempted,  Q 
is  upon  the  fame  footing  with  other  fubje£^s}  being  to  all  in 
tents  and  purpofes  the  king's  fubjediy  and  not  his  equal :  h 
like  manner  as,  in  the  imperial  law,  *<  Augufia  le^busfituT 
«  non  efi  K'\ 

The  queen  hath  alfo  fome  pecuniary  advantages,  whic  - 
form  her  a  dtdind  revenue  :  as,  in  the  firft  place,  fhe  is  er: 
titled  to  an  antient  perquifite  called  queen-gold,  or  aurum  t^ 
ginae  \  which  is  a  royal  revenue,  belonging  to  every  qtiee 
€onfort  during  her  marriage  with  the  king,  and  due  fro' 
every  perfon  who  hath  made  a  voluntary  offering  or  fine 
the  ^king,  amounting  to  ten  marks  or  upwardsi  for  and 
confideration  of  any  privileges,  grants,  licences,  pardons, 
t  220  ]  other  matter  of  royal  favour  conferred  upon  him  by  the  kirs 
and  it  is  due  in  the  proporti9n  of  one  tenth  paft  more,  o^r 
and  above  the  entire  offering  or  fine  made  to  the  king ;  Siz 
becomes  an  adlual  debt  of  record  to  the  queei^'s  majefty  I 
the  mercrecording  of  the  fine  ^.     As,  if  an  hundred  marks  0, 
fiiver  be  given  to  the  king  for  liberty  to  take  in  mortmain,  or 
to  have  a  fair,  market,  park,  chafe,  or  free-warren  :  there 
the  queen  is  entitled  to  ten  marks  in  fiiver,  or  (what  was  for- 
merly an  equivalent  denomination)  to  one  mark  in  gold,  by 
the  name  of  queen-gold,  or  aurum  reginae  ^     But  no  iuch 
payment  is  due  for  any  aids  or  fubfidies  granted  to  the  kiog 
in  parliament  or  convocation  \   nor  for  fines  impofed  by 
courts  on  offenders, * againft  their  will;   nor  for  voluntary 
prefents  to  the  king,  without  any  confideration  moving  £roffl 
him  to  the  fubjeft  ;  nor  for  any  fale  or  contraQ:  whereby  the 
prefent  revenues   or  poffeffions  of  the  crown  arc  granted 
away  or  diminifhed  m* 

T^E  original  revenue  of  our  antient  queens,  before  and 
foon  after  the  conqueft,  feems  to  have  confided  in  certain 
refgrvations  or  rents  out  of  the  demefne  lands  of  the  crownj 

*  fy:  I.  3.  31.  ra  IblJ,  Pryn.  6.    Madox.  m.a^ 

^  Pryn.  Aur.  Reg,  a.  a^a. 

'  12  Rep.  a  I.    4  Indt  358* 
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wIiMh  were  exprefsly  appropriated  to  her  fnajofty,  diflin^ 
ftooi  the  king.     It  is  frequent  in  doomfday  book,  after  fpeci* 
/jriog  the  rent  due  to  the  crown,  to  add  likewife  the  quantity 
of  gold  or  other  renders  referved  to  the  queen  ^.  Thefe  were 
frequently  appropriated  to  particular  purpofes  }  to  buy  wool 
for  ber  majefty's  ufe  %  to  purchafe  oil  for  her  lamps  >*,  or  to 
furnifli  her  attire  from  head  to  foot  *!,  which  was  frequently 
Tcry  coftly,  as  one  (ingle  robe  in  the  fifth  year  of  Henry  II 
ftood  the  city  of  London  in  upwards  of  fourfcore  pounds  ^  [  221  ^ 
A  ptadice  fomewhat  fimilar  to  that  of  the  eaftern  countries, 
where  whole  cities  and  provinces  were  fpecifically  afligned 
to  purchafe  particular  parts  of  the  queen's  apparel  '•     And, 
for  a  fartlier  addition  to  her  income,  this  duty  of  queen*goId 
is  fuppofed  to  have  been  originally  granted ;  thofe  matters  of 
grace  and  favour^  out  of  which  it  arofe,  being  frequently  ob- 
tained from  the  crown  by  the  powerful  interceflion  of  the 
queen.    There  are  traces  of  it's  payment,  though  obfcurc 
ones,  in  the  book  of  doomfday  and  in  the  great  pipe^roU  of 
Henry  the  firft'.     In  the  reign  of  Henry  the  fecond  the 
manner  of  colle£):ing  it  appears  to  have  been  well  underftood^ 
^d  it  forms  a  diftin£t  head  in  the  antient  dialogue  of  the  ex- 
chequer "  written  in  the  time  of  that  prince,  and  ufually  at- 
^rtbutcd  to  Gcrvafe  of  Tilbury.    From  that  time  downwards 
^  was  regularly  claimed  and  enjoyed  by  all  the  queen  con« 
fi>rtsof  England  till  the  death  of  Henry  VIII ;  though  after 
^  acccffion  of  the  Tudor  family  the  colle£ling  of  it  feems 

.  *  Btdtf^rdfcirt  Mantr.  Ltftone  redd,  ibid.)     Cvitas  Lund.    cordu6anario  rt» 

r^^mm  xjrn  td>.  ^e,  \  ad  bfut  regim  ghiacxx  x.  (Mag.  rot,  2  Hen.  II,  Ma* 

^^Mtekt  auri.^-^Hiref.rdfcire*     In  doxhift.  exch.  419.) 
^1  ^(.  ettifmlud.  ut  frtuf^tui  ma-         r  Fro  roha  ad  opus  reginae,  fuater  xtc 

^''^venwtti  dcmina/ua  (rtgina)  in  ma'  /.  £f  vi  x.  wii  d.  (Mag,  rtt.  5  Hen.  II. 

^'t^^^a^it  ei  xviii  oras  denar,  ut  ef-  ibid,  i  50. ) 

'*  ^  iaeto  animo,     Vsyn,  Append,  to         •  So/ere  aiunt  barbaroi  reget  Petfarum 

^•''  hg.  1,  3»  ac  Syroritm — uxorlbus  eivitafet  attribu'. 

Ctuft   eoadundndi    lanam    reginae.  ere,  hoc  modo ;  hoe  chvlras  mulitri  redi- 

^'••ft.  ibid*  mkuium  fraebeat^  taec  in  coi/um,  bare  in 

^f^uLnndon.     Pro  ole»'ad  /amp,  crineSf^c,  (Gc,  inVerrem,  lib.  ^.  eap» 

fj*t"«.    (Mag,  rot,  pip.  temp.  Hen.  33.) 
"•  *^;  «  See  MaJox  Dijleptat.  epijiolar,  74. 

*  ^^fcwMM  Btrhfnrtt  9fw  hpro  capfa  Pryn.  Aur.  Reg,  Append.  5. 
y^{Uag.r9i. ^ip.  i^^itHen.lJ.        »ij*.i.  c.i6. 
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to  have  been  much  neglc£tcd  :  and,  there  being  no 
confort  afterwards  till  tlie  acceflion  of  James  I^  a  period  ^^  o( 
near  fixty  years,  it's  very  nature  and  quantity  became  then  ^  a 
matter  of  doubt :  and  being  referred  by  the  king  to  the  cfai^  -2kf 
juftices  and  chief  baron,  their  report  of  it  was  fo  very  unfa^^i^ 
vourable  ^,  that  his  confort  queen  Aane  (though  fte  dsui 
cd  it)  yet  never  thought  proper  to  eza£i:  it.  In  163 
1 X  Car.  I,  a  time  fertile  of  expedients  for  raifing  Hioney  a| 
dormant  precedents  in  our  old  records  (of  which  fliip-moi 
was  a  fatal  inftance)  the  king,  at  the  petition  of  his 
Henrietta  Maria,  ilFued  out  his  writ^  for  levying  it :  bat 
terwards  purchafed  it  of  his  confort  at  the  price  of  tendi^Sif. 
land  pounds ;  finding  it,  perhaps,  too  trifling  and  troubjbw 
Ibme  to  levy.  And  when  afterwards,  at  thereftoradoo^  hj 
[222  ]  the  abolition  of  the  military  tenures,  and  the  fines  that  woe 
confequent  upon  them,  the  little  that  legally  remained  ef 
this  revenue  was  reduced  to  almoft  nothing  at  all,  in  vain  did  ''^ 
Mr.  Prynne,  by  a  treatife  which  does  honour  to  hb  abilitiet 
as  a  painful  and  judicious  antiquary,  endeavour  to  czdCB 
queen  Catherine  to  revive  this  antiquated  chum. 

Another  antient  pcrquiGte  belonging  to  the  queen  coo* 
forty  mentioned  by  all  our  old  writers*,  and,  therefore  Ofllff 
wortl\  notice,  is  this ;  that  on  the  taking  of  a  whale  on  tbc 
coads,  which  is  a  royal  fifli,  it  (hall  be  divided  betveen 
the  king  and  queen ;  tlie  head  only  being  the  kingfs  pKO* 
perty,  and  the  tail  of  it  the  queen's.  ^^  Dejlurgione  djltrvituff 
'*  quod  rex  ilium  hahih'U  integrum:  de  balena  verofuffattf 
^*  rex  habeat  caput^  et  regitia  caudam.'*  The  reafon  of  tW* 
whimCcal  divifion,  as  afligncd  by  our  antient  records^- 1^  i'^ 
to  furnifli  the  queen's  wardrobe  with  whalebone  (a). 


btt 


iicLj 


*»  Mr.  Prynncy  with  fome  appearance  ^19  Ryia.  Foed.  711. 

ef   reafon,    inrinuates,    that  thtir  re«  ^  Droc^oa. /.  3.  c.  3*  Bnaptt>'«''* 

fcarchet   were  very  fuper6cial.     (^Ar.  Flet. /.  i.  c.  45  &46.                                V^^ 

Meg,  1%^,)  If  Fryn.  ./^.  Jbf .  iiyt            '.            \*^ 

(2)  The  reafon  is  more  wliimfical  thaa  the  dififioDf  bt 
whalebone  lies  entirely  ia  the  head. 
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tut  farther :  thbiigh  the  queen  is  in  all  refpeAs  a  fabjefti 
)€t|  in  point  of  the  fecurity  of  her  life  and  perfon^  (he  is  put 
CM  tile  fame  f€X>ting  with  the  king.  It  is  equally  treafon(b7 
tbi  itatote  25  £dw«  III)  to  compafs  or  imagine  the  death  of 
oir  hulj  the  king'ff  companion!  as  of  the  kinghimfelf :  and 
tofiolatej  or  defile  the  queen  conforr,  amounts  to  the  famo 
^h  crime  %  as  well  in  the  perfon  committing  the  fafl,  as  in 
w  queen  herfelfi  if  confenting«  A  law  of  Henry  the  eighth* 
aaide  it  treafon  atfo  for  any  woman,  who  was  not  a  virgin, 
to  marry  the  king  without  informing  him  thereof:  but  this 
bir  was  foon  after  repealed(3),  it  trefpafling  too  (Irongly,  as 
wdl  on  natural  juftice,  as  female  modefty.  If  however  the 
qneen  be  accufed  of  any  fpecies  of  treafon,  (he  {hall(whether 
coofort'or  dowager)  be  tried  by  the  peers  of  parliament^  as 
Ijwen  Ann  Boleyn  was  in  28  Hen.  VIII  (4). 

Th£  hufband  of  a  queen  regnant,  as  prince  George  of 
Denmark  was  ro  queen  Anne,  is  her  fubjedi;  and  may  be 
inilty  of  high  treafon  againft  her :  but^  in  the  inftance  of 

*  Stat.  33  Hen.  VIII.  c.  21. 

■     I         ■     '  ■  ■  III.. 

(3)  This  was  a  claufe  In  the  ad,  which  attainted  queen  Catha- 
rine Howard  and  her  accomplices  for  her  incoutinence ;  but  it  was 
>K  repealed  till  the  i  £d.  VI.  c.  12.  which  abrogated  all  treafons 
citttedfince  the  memorable  ftatute  in  the  25  £d.  III. 

(4)  Aim  Boleyn  was  convided  of  high  treafon  in  the  court  of 
die  lofd  high-fteward.  One  of  the  charges  againfl  this  unhappy 
ficai  was,  that  (he  had  fatd,  <'  that  the  king  never  had  had  her 
**  kevt ;"  a  declaration,  if  made,  in  which  there  was  probably 
Biott truth  than  difcretion  ;  but  this  was  adjudged  to  be  a  ilander 
•fkcr  own  iflue,  and  therefore  high  treafon,  according  to  a  ftatute 
*Udi  had  been  paled  about  two  years  before  for  her  honour  and 
P^oteftion.     Harg,  St,  Tr»  1 1  vol.  p.  10. 

Articles  of  impeachment  were  prepared  again  ft  queen  Catharine 
^  for  herefy*  in  prefuming  to  controvert  the  theological  doo- 
^riacj  of  the  king ;  but  by  her  dexterity  and  addrcfs,  fhe  baffled 
^  defigns  of  her  enemies,  and  regained  the  afte^ions  of  that  ca- 
pfcioni  monarch.    4  ffume,  259. 

Arti^  of  impeachment  for  high  treafon  were  exhibited  againft 
^^ttietta  queen  of  Car.  I.  from  which  ftic  faved  hcrfelf  by  an  e£- 
•^tbPrtince:    jl/urrui  10. 

XJ  2  conjugal 
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^conjugal  inndditjTi  he  is  not  fubjedied  to  the  fame  penah  i 
L  223  ]  ftriAions.  For  which  the  reafon  fcems  to  be,  that,  if  a  que 
con  fort  id  unfaithful  to  the  royal  bed,  this  may  debafe  or  bi 
tardife  the  heirs  to  the  crown ;  but  no  fucb  danger  can  be  coi 
fequent  on  the  infidelity  of  the  hu  (band  to  a  queen  regnam, 

A  Q^EEK  dowager  is  the  widow  of  the  king,  and  as  fud 
enjoys  moft  of  the  privileges  belonging  to  her  as  queen  con 
fort.  But  itisnothtgh  treafon  to confpire  her  death,  ortovio' 
late  her  chaitity,  for  the  fame  reafon  as  was  befofe  allegeJj 
becaufe  the  fuccefTionto  the  crown  is  not  thereby  endailgeri 
cd.  Yet  ftill,  pro  digtiitate  regalij  no  man  can  marry  a 
qiieeh  dowager  without  fpecial  licence  from  the  king,  on 
pain  of  forfeiting  his  lands  and  goods*  This  fir  Edwanl 
Coke  *  tells  us  was  enacted  in  parliament  in  6  Hen.  VI, 
though  the  ftatute  be  not  in  print  (5).  But  flie,  thoughan 
alien  born,  (hall  (till  be  entitled  to  dower  after  the  kiiig^Kk- 
mife,  which  no  other  alien  is  ^  A  queen  dowager,  when  nurf- 
ried  again  to  a  fubjeA,  doth  not  lofe  her  regal  dignity»  li 
pccrcflcs  dowager  do  their  peerage  when  they  marry  comnwn- 
crs.  For  Catherine,  queen  dowager  of  Henry  V,  though  (h 
married  a  private  gentleman,  Owen  ap  Meredith  ap  Tlwo* 
dore,  commonly  called  Owen  Tudor  j  yet,  by  the  named 
Catherine  queen  of  England,  maintained  an  a£lion  againfttw 
bi(hop  of  Carlifle.  And  fo,  the  queen  dowager  of  Natarre 
marrying  with  Edmond  carf  of  Lancafter,  brother  to  king  W* 
ward  the  firft,  maintained  an  action  of  dower  (after  the  dcati 
of  her  fecond  hulband)  by  the  name  of  queen  of  Navarre** 

The  prince  of  Wales,  or  heir  apparent  to  the  crown,  an« 
alfo  his  royal  confort,  and  the  princefs  royal,  or  eldeft  daugb* 
ter  of  the  king,  are  likewife  peculiarly  regarded  by  the  b^ 
For,  by  (latute  I5  Edw.  Ill,  to  compafs  or  confpirc  tb< 

«  2  Infl.  18.  See  Riley's  Plac.  Pari.  72-  *  2  Inft.  50. 

b  Co.  Litt.  31. 
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(5)    Mr.  Hargrave,  in  a  note  to  Co.  Litt.  133.  fays,^  tbtt^ 

fuch  ftatute  can  be  found.*    Lord  Coke  there  refers  -tt  ^  ^ 

*8  Hen.  VI.  n^  7;  in  2  Inft.  18.  by  6Hen.YL  n*  41.  In  tSff 

Plac.  FarL  it  k  called  2  Hen.  VL 

dc»t 
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death  of  the  former,  or  to  violate  the  chaftlty  of  either  of 

the  btter,  are  as  much  high  treafon  as  to  confpire  the  donrh 

of  the  king,  or  violate  the  chaltitjr  of  the  queen.     And  this 

upon  the  fame  reafon ^   as  was  before  given ;  becaufe  thp 

prince  of  Wales  is  next  in  fucceflion  to  the  cro^ii,  and  to 

violate  his  wife  might  taint  the  blood  royal  with  baflardy :  and 

theddeft  daughter  of  the  king  is  alfo  alone  inheritable  to  the 

crown,  on  failure  of  iflue  male,  and  therefore  more  rcfpe£led  [  2^4  ] 

by  the  laws  than  any  of  her  younger  fi(lers(6) ;  infomnch  that 

upon  this,   united  with  other  (feodal)  principles,  while  our 

military  tenures  were  in  force,  the  king  might  levy  an  aid  for 

narryiiig  his  elded  daughter,  and  her  only.    The  heir  ap« 

parent  (7)  to  the  crown  is  ufually  made  prince  of  Wales 

and  earl  of  Chefter  (8),  by  fpecial  creation,  and  invefti* 

ifi) .  This  ftatute  perhaps  was  not  meant  to  be  extended  to  the 
pnocefi  royal  when  (he  had  younger  brothers  living,  for  the  ifTuc 
sf  tKdr  wives  muft  inhcnt  the  crown  before  the  ifTue  of  the  prin- 
^  royal,  yet  their  chaiiity  is  not  protedted  by  the  ftatute. 

(7)  Thi^  creation  has  not  been  confined  to  the  heir  apparent, 
&  both  queen  Mary  and  queen  Elizabeth  were  created  by  their 
^thcr^en,  VIII.  princefTcs  of  Wales,  each  of  them  at  the  time 
(the latter 4fter  the  illegitimation  of  Mary)  being  heir  prefumptive 
^  the  crpwn.     4  Hume^  113. 

Edward  II,  was  the  tirft  prince  of  Wal^s.  When  his  father 
^fubdued  the  kingdom  of  Wales,  he  promifed  the  people  of  that 
^ttntry,  upon  condition  of  their  fubroiflion,  to  give  them  a  pk-ince 
^ho  had  been  bom  among  them,  and  who  could  fpeak  no  other 
^guage. 

l^ppn  their  acquicfcence  with  this  dectitful  offer,  he  conferred 
^  principality  of  Wales  upon  his  fecond  Ton  Edward,  then  an  in- 
^*  Edward,  by  the  death.of  his  eldcil  brother  AUbufo,  became 
*^  to  the  crown,  and  from  tliat  time,  this  honour  biw  been  appro* 
Pnitcd.  only  to  the  eldeft  fons  or  eldcfl  daughters  of  the  kings  of 
£»gland.     2  Humfi  243. 

(^  Sclden  tdls  us,  **  that  the  earldom  ofChdft^  was  once  alfo 

si^  pnncipality,  ere6ted  into  that  title  by  parliament  in  2 1  Rich. 

.  .M»  wherein  it  was  alfo  ordained  that  it  (hould  be  given  to  the 
'^g's  ddeft  fon.  But  that  whole  parliament  was  repeakdin  the 

.^crfHeiuJV,  although  the  eak-ldom  hath  iifiiaUy  been  fincc 
^  P^awiththcprincipalityof  Walc8."^fW.!a.^^M.2.i-.5./.  1. 

U  3  turcj 
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ture  (9) ;  but  being  the  king's  elded  {011(10%  he  is  bybltfr 
ritance  duke  of  Cornwall,  without  gny  new  creatioQ  '• 

d  S  Rep.  I.     Seld.  tit.  of  h«n.  f«  5. 


(9)  That  is»  by  letters  patent  under  the  great  £eal  of  Englai^ 

(10)  Lord  Coke,  in  the  Prince's  cafe^  in  the  ^th  Repottyhaf 
exprefsly  advanced,  that  the  duchy  of  Cornwall  cannot  defcenJ^ 
upon  the  death  of  the  king's  firfl-bom  fon»  to  the  eldeft  tliien  liviDgy 
But  this  pofition  is  beyond  all  contrbyerfy  erroneous.  Lord  HinL 
wicke,  in  Lomax  v,  Holmden,  1  Vef.  294.  has  obfervcd,  **  Tbit 
**  the  eldeft  fon  of  the  king  of  England  takes  the  duchy  of  Corn- 
<>  wall  as  frimogentius ;  although  lord  Coke  at  the  en4  of  the 
**  Prince's  cafe  fays  othen^^'ife.  But  this  was  not  the  poiol  tbcrc^ 
'*  being  only  an  obfervation  of  his  own^  and  has  ever  fince  bees 
**  held  a  miitake  of  that  great  man.  He  was  alio  miftaken  in  tU 
'*  fafty  in  faying  that  Henry  VIII.  was  not  duke  of  (joniiifellf 
^  becaufe  not  primogenittu ;  for  lord  Bacon  in  his  hiftory  of 
^  Henry  VII.  affirms  the  contrary,  that  the  dukedom  defobcf 
<*  to  him  upon  the  death  of  Arthur ;  and  this  is  by  a  great  bv« 
<'  yer,  and  who  muft  have  looked  into  it,  as  he  was  then  attorMJ 
^  or  foljcitor  general.''  But  this  point  was  folemnly  detenntprf 
in  1613,  upon  the  death  of  prince  Henry  the  eldeft  fon  of  Jantftl 
in  the  cafe  of  the  duchy  of  Cornwall,  the  report  of  wUchisis* 
ferted  at  length  in  Collins's  Proceedings  on  Baronies,  p.  148.  hi 
which  it  was  rcfolvcd  that  prince  Charles,  the  king's  fecond  ibD| 
was  duke  of  Comi;\'all  by  inheritance. 

It  is  more  ftrange  that  lord  Coke  fhould  have  fallen  into  thi 
miftake,  as  Ac  contrary  appears  from  almoft  every  record  jip®? 
the  fubjeft. 

In  the  5th  Henry- IV.  the  fecond  reign  after  the  creation  of  th« 

duchy,  there  -is  a  record,  in  which  prince  Henry  makes  a  grant  or 

pvt  of  the  duchy  lands  to  the  countefs  of  Huntingdon,  and  the 

record  ftatcs,  that  becaufe  the  prince  is  within  age,  fo  that  in  !«•' 

His  grant  is  liot  effe^^ual  to  give  a  fnre  eftate,  he  (hall  pledge  htf 

faith  before  the  king  and  all  the  lords  of  parh'ament,  that  wh«? 

he  attains  his  full  age,  he  (hall  grant  a  fure  eftate  againft  bip^^ 

and  his  heirs ;  and  that  his  three  brothers,  Thomas,  Jphsf  ^ 

Humphrey,  fhall  in  like  manner  pledge  their  fiaith  to  conSrm  "*« 

fame  eftate,^  iffint  avetgne^  queDieux  difendcy'que  k  £i Duebe  ffff^ 

dewetU  en  lours  nuuns^  if  it  ihould  fo  happen,  which  God  fofbidf  tvt 

the  (aid  duchy  ihould  ever  come  into  their  hands,  and  thereop^ 

they 
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THEfcft  of  the  royal  family  may  be  cOnCdered  in  two 

dilbcnt  lights,  according  to  the  dijfo^nt  fenfes  in  vi^hich  the 

term,  royal  family^  is  ufcd.    The  larger  fenfe  includes  aU 

thofc,  who  arc  by  any  poffibility  inheritable  to  the  crown. 

Such,  before  the  revolution,   were  all  the  dcfcendants  of 

Winiam  tlie  conqueror ;  who  had  branched  into  an  amazing 

OEtent,  by  intermarriages  with  the  antient  nobiJity.    Since 

die  revolution  and  a£l  of  fettlement,  it  means  the  proteftant 

'flue of  the  princefs  Sophia;  now  comparatively  few  in  nunw 


Acy  all  made  a  promife  and  oath  to  that  efFc6t.     Rot.  Pari. 
5  Hen,  IV.  No.  4. 

But  the  fecond  fan  would  not  fuccecd  to  the  dukedom >  \£  his 
kr  brother  left  iflue  ;  in  that  cafe  it  would  revert  to  the  crown. 
*  he  duke  of  Cornwall  muft  be  both  the  king's  eldcll  fou  and  heir 
*l>parent  to  the  crown ;  this  appears  from  a  great  variety  of  re. 
Cc>rdi,  que  les  Jit^  elfncs  dcs  roU  iV Engleterrey  c^ejl  affavo'iry  ceux  qui 
r^^'founi  heirs  profcheins  du  roialme  d^ EngleterrCy  fuijfait  dues  de  Come* 
^^^e.    Rot.  Pad.  9  Hen.  V.  No.  20. 

In  a  charter  of  livery  of  the  duchy  by  Ed.  IV.-  to  his  eldcft  foi> 

I^rince  Edward^  recited  in  the  rolls  of  parh'ament»  the  following 

*<nitcnce  is  part  of  the  preamble :    F'dii  primogeniti  regum  Aaglis 

l^rimo  nativitatis  fua  die  mc^oris  atque  perfe3£  pmfumuniur  atatis^fie 

^uod  iiierationem  fSSi  dueatHS  eo  tunc  a  nobis  pckre  valeant  atque  ds 

i^rt  okinere  debeant  acji  viginti  et  unius  annorum  4gtaiis  plenm  fujfentm 

R^ot,  Park  12  Ed.  IV.  No.  14.    From  this  and  from  other  autho- 

"^  it  follows,  that  a  duke  of  Cornwall  is  bom  of  full  age,  or  is 

ft*l>jcA  to  no  minority  with  refpecl  to  his  enjoyment  of  the  pofFef- 

Conf  annexed  to  the  dukedom. 

This  is  a  ilrange  fpecies  of  inhentance,  and  perhaps  is  the  only 
"wde  of  defcent  which  depends  upon  the  authority  of  a  flatute. 
h  ihc  Prince's  cafe,  reported  by  lord  Coke,  the  queilion  was, 
^^»«ther  the  original  grant  to  Edward  the  Black  Prince,  who  was 
^i^cd  in  the  1  ith  of  Ed.  III.  duke  of  Cornwall,  and  who  was 
^  firft  duke  in  England  after  the  duke  of  Normandy,  had  the 
*^hority  of  parliament,  or  was  an  honour  conferred  by  the  king's 
^rter  alone  ?  If  the  latter,  the  limitation  would  have  been  void, 
**  nothing  lefs  than  the  power  of  parliament  can  alter  the  efla- 
^'^d  rules  of  defcent.  But  notwithilanding  it  is  in  the  form  of 
•charter,  it  was  held  to  be  an  a£t  of  the  Icgiflature.  It  con- 
^^'1  p*r  ip/um  rrgem  et  totum  concirmm  in  parBamento, 

U4  bcr. 
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bef,  but  which  in  procefs  of  time  maypoffibly  be  as  larf^If 
diflfiifed.  The  more  confined  fenfe  includes  only  thofci  vht 
are  within  a  certain  degree  of  propinquity  to  the  reigning 
prince,  and  to  whom  therefore  the  law  pays  an  extraordinary 
regard  and  refpe£l:  but,  after  that  degree  is  paft,  they  £iH 
into  the  rank  of  ordinary  fubjefts,  and  are  feldom  confideitd 
any  farther,  unlefs  called  to  the  fucceifion  upon  failure  of  the 
^nearer  lines.  For,  though  collateral  confanguinity  is  regarded 
indefinitely,  with  refpeft  to  inheritance  or  fucceflion,  yet  it 
is  and  can  only  be  regarded  within  fome  certain  limits  in 
^ny  other  refpeft,  by  the  natural  cpnftiti^tion  of  thio|;s  zni 
the  diclates  of  pofitive  law  ®. 

The  younger  fons  and  daughters  of  the  king,  and  oAer 
branches  of  the  royal  fatiiily,  who  are  not  in  the  immediate 
Jinc  of  fucceflion,  were  therefore  little  farther  regarded  by  the 
antient  l^w,  than  to  give  them  to  a  certain  degree  precedence 
l)eforc  all  peers  and  public  ofliccrs,  as  well  ecclefiailical  as 
temporal.  This  is  done  by  the  (latute  31  Hen.  Vlll.  c.  iq* 
C  )^5  ]  which  ena£^s,  that  no  perfon,  except  the  king's  childreOi 
fiiall  prefume  to  fie  or  have  place  at  the  fide  of  the  ck>di  of 
eftate  in  the  parliament  chamber ;  and  that  certain  great 
officers  therein  named  Qiall  have  precedence  above  all  duke^ 
except  oiily  fuch  as  (hall  happen  to  be  the  kingSi  fon,  bro- 
ther, uncle,  nephew  (which  fir  Edward  Coke'  explains  to 
lignify  gtandfoii  or  nfposj  or  brother's  or  filler's  fon.  There- 
fgre,  after  thcfe  degrees  arc  paft,  peers  or  otlicrs  of  the  iW 
royal  are  cntiiled  to  no  place  or  precedence  except  what  be* 
longs  to  them  by  their  perfonal  rank  or  dignity.  Which 
made  fir  Edward  Walker  complain  *,  that  by  the  hafty  cr^' 
ation  of  prince  Ryipcrt  to  be  dukp  of  Cumberland,  and  of  the 
carl  of  Lenox  to  be  duke  of  that  name,  previous  to  the  cre- 
ation of  king  Charles's  fecond  fon,  James,  to  be  duke  of  Yorb 
it  might  h.ippcn  that  their  grandfons  would  have  piccedcncc 
of  the  grandfons  of  the  duke  of  York. 

Indeed,  under  the  defcription  pf  thcl^ing's  ch'tUren  his^^*^ 
ySw/  are  held  to  be  included,  witiiout  having  recourfe  to  firEf" 

«  Sec  ejfay  en  cdUteral  cwjjngmmty^         f  4  Inft.  352. 
ifi  Law-liadt*,  V».  Or»«.  1771.  S  U  uUs,  p    xo^.  . 

^ard 


Ch.4«  ^Persons.  225 

xmi  Cokc*8  interpretation  of  nephenv :  and  therefore  when  his 

late  majefty  king  George  II  created  his  grandfon  Edward,  the 

Xecondfonof  Frederick  priQce  of  Wales  deceafcd^duke  of  Yorl^ 

and  referred  it  to  the  houfe  of  lords  to  fettle  his  place  and  pre^ 

cedcDce,  they  certified  ^  that  he  ought  to  have  place  next  to 

the  late  duke  of  Cumberland  the  then  king^s  youngell  fon  ; 

and  that  he  might  have  a  feat  on  the  left  band  qf  the  cloth 

of  cftate.    But  when,  on  the  acceflion  of  his  prefent  majefty^ 

thofe  royal  pevfonages  ceafcd  to  take  place  as  the  cbildnftf  and 

lanked  only  as  the  brother  and  uncU^  of  the  king,  they  alfi» 

kft  their  feats  on  the  fide  of  the  cloth  of  eftate :  fo  that  when 

the  duk«  of  Gloucefter,  his  majefty's  fecond  brother,  took 

lus  feat  in  the  houfe  of  peers ',  he  was  placed  on  the  upper 

cod  of  the  earl's  bench  (on  which  the  dukes  ufually  fit)  next 

tei  his  royal  highnefs  the  duke  of  York.    And  in  1 7 1 8,  upon 

'^  qaeftion  referred  to  all  the  judges  by  king  George  I,  it  was 

Telblved  by  the  opinion  of  ten  againft  the  other  two,  that  the 

education  and  care  of  all  the  king^s  grandchildren  while  mi- 

aois,  did  belong  of  right  to  his  majefty  as  king  of  this  realm, 

even  during  their  father's  life  ''(11).  But  they  all  agreed,  that 

the  care  and  approbation  of  their  marriages,  when  grown  up, 

l^looged  to  the  king  their  grandfather.     And  the  judges 

have  move  recently  concurred  in  opinion',  that  this  care 

suid  approbation  extend  alfo  to  the  pr^fumptive  heir  of  the 

crovn;  though  to  what  other  branches  of  the. royal  family  die 

Cune  did  extend  they  did  not  find  precifely  determined.  The 

meft  frequent  inftances  of  the  crown's  interpofition  go  no  £axv  [  225  ][ 

tbcr  dian  nephews  and  neices  "* ;  but  examples  are  not  wantr 

*^  UpIi' Joaro.  14  Apr.  i;6o.  under  kinf -Edward  III,  4  Ryrn.  %^m 

^  IML'io  Jan.  1765.  403.411.  501.  50S.  51^.  ^9.  6S|:-^ 

^  Fufttfe.  AL  401  —440.  under  Henry  V,  9  Ryin>  7 16, 71  ^74*  s 

'  '  Unli*  Joum.  sS  Ftb<  I77>*  -^under  Edward  I V,  1 1  R)rin.564,  56j, 

^  SiB  (befidcs  the  iiiihaces  cited  in  500.6011— •under Henry  VII l,i^Ryni. 

'^Kfcttc  Aland}  for  krdJbtn  tndjlflersi  249.  423  : — under  £dw.  VF|  y  St.  TV. 

3«  8. 
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(<i )  The  authorities  and  arguments  of  the  two  diflen  ting  judges, 
Wc€  and  Eyre,  are  fo  full  and  cogent,  that  if  this  qucflion  had 
**w  hefijTc  the  judges  were  independent  of  the  crown,  one  wpuld 
"*^  bec^  inclined  to  have  fafpe6ied  the  lincerity  of  the  other  ten^ 
*^  ^  authority  of  the  dccifion.  See  Harg.  St.  Tr.  i  x  voL  295- 
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ing  of  it's  reaching  to  more  diftant  collaterals*.  AndAe 
ilatute  6  Henry  VI  before- mentioned,  which  prohibits  Ac 
jpeuurriage  of  a  queen  dowager  without  the  confent  of  die  kiag^ 
aiSgna  this  reafon  for  it  ( 1 2):  <<  becaufe  the  difparageoentd 
**  the  queen  (hail  give  greater  comfort  and  example  toodiei 
'<  hdie3  of  eftatci  who  are  of  the  hhod  royal ^  more  lightly  to 
^*'  difparage  them&lves^/'  Therefore  by  the  ftatute  aS  Hen* 
VIII.  e.  |81  (repealed,  among  other  ftarutes  of  trcafons,  by 
X  £dw«  VL  c.  12.)  it  was  made  high  treafon  for  any  mso  to 
QOotraft  marriage  with  the  king's  children  or  rct>uted  cbik 
ifrbtn/his  fitters  or  zuntsex  parti  paternal  ot  the  children  of  Ui 
Ivdhxen'or  fifiers;  being  exa^ly  the  fame  degtees,  to  which 
|NEeccdence  is  allowed  by  the  ftatute  3 1  Hen.  VIIL  before* 
XDcntioned;  *  And  now»  by  ftatute  ta  Geo.IIL  c.  ii.  ndd^ 
ibc^d^mt  of  the  body  of  king  George  II,  (other  than  the  ife 
of  pttn^efies  married  into  foreign  families)  is  capable  of  009- 
tia&ing  matrimony,  without,  the  prerious  oonfebtof  thekiog 
•ig&lAed^  under  the  great  feal;«  and  an;^  marriage  eontrafid 
.w^rimut'fuch  confent  is  void.  Provided^  that  fuoh  oithe 
;^ddl  dfiibeiidant^  as  arb  abore  the  'age  of  twenty-»fiv«,  oNf 
^er  a  twelvemonth's  notice  given  to  the  king's  privy  oonodli 
€Qnfera£l:and  f6lemni:i^e  marriage  withoutr'the  confent  of  die 
crown  ;*unlefs  both  Iioufes  of  parliameiit  flnll,  before  die 
expiration  of  the  iaid  year;  expnifsiy  declare  their  difappiO' 
Imtiion  of  fuch.  intended  marriage.  "And  all  perfons  foiemo^ 
iilhg,  aiBftsngv*  brbcang  prefent  at,<any  fuch  prohibitecbfli^ 
-laagB^  iliall- incur  the  ^penalties  of  the  ftatute  of  pranmn^* 

^»t*"  For  nepBetvs  and  meces^  un^  and  third  ceufint\    under *£diii(i  1^ 

B€Br](,IlI,  I  I)Lym,  S5ft  launder  £4-  5  Rym.  719  t-^undcf  RioM  I'> 

ward  I9  1  pynii  4S9  ;-rundcr  Edward  7  Rym.  2x5  :-<— -undier    Hctiy  ^ 

JJI,  5  Ryn.  5^1  :—-uo4er. Richard  II,  10  Rym.  3»2t— — ^nder  Hcwj  ^^> 

.7  Ryow  2(64  t«r— rvnder  Aicbatd  III,  iz  Rym*  sz9(-^-*uada  qu«M  0^ 

iftRyip.  %yk>-»^i   ■     tto^ar  Henvy  beth»  Camd*  Ana*  A.  D.  i^   ^< 

V^U^i^  4^.  a6.  }*•  /»rt/t  «4F>»i  wnder  Henry  Vllr* 

n.  To  ^rM/»Wri;  under  Edward  I T|  Rym.  329.     To  iht  ihod-rtyd'^^t 

3  Rym.  5  7  5*.  "-44.  To Jirfi  cwjins  j  un-  neral  j  under  Richard  II,  7  Rym.  2^7 

der  Edward  Ii-  JTj  Rym.  J77.   To  ftcmd  •  Ril.  plac.  pail.  67a. 

•  (12)  The  occalion  of  this  ftatute  was  the  ma^Iage.of  Catkl 
,nDe»  mother  tp.HcD*  VI,  with  Owen  Tudpr,  p  private,  geatlcpts 
iScep^aaj- 
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CHAPTER     THE     FIFTH. 

OF  THB     COUNCILS    BBLOKGIMP    TO 

THE     KING. 


THE  third  point  of  viewj  in  which  we  are  to  coii(]4ar 
the  kin^  U  with  regard  to  h^  couficils.  For,  in  order 
toaffift  him  la  thp  difch^ge  of  bis  dutiesj  the  m^intenancp 
rfhii  dignity^  and  the  exertion  of  his  prccogativey  the  lav 
Ml  aflign^d  hini  a  diver/ity  of  coijincil^  ^o  adyife  with^ 

1.  Tqe  firft  of  thefe  is  the  high  cou^t  of  pairU^mes^ 
^Weof  we  haye  already  treated -^t  largc^ 

2.  Secondly,  the  peers  of  the  realm  are  by  their  Utth 
i^^itary  couniellors  of  the  crown,  and  may  be  called  togCf- 
^  by  the  king  to  impart  their  advice  in  all  matters  of  im« 
poftaace  to  the  realm,  either  in  tigf\e  of  parliamjpnt^  or^ 
^hich  hath  been  their  principal  ufe,  when  the^e  is  no  par« 
I^nt  10  being  \  Accordingly  BrajQon  ^^  fpeaklng  of  the 
i^ility  of  his  time,  fays  they  might  probably  be  called 
**  fffifuleSf  a  confuletido  ;  rtges  enim  tales  fin  ajfociant  cd  cmfu^ 
*'  UniumP  And  in  our  law  bpoks^  it  is  laid  down,. dial 
P^s  are  created  for  two  reafons :  i.  Ad  confuUndum^  2.  Ad 
'fftndendumf  regent :  on  which  account  the  law  gives  them 
^J^tain  great  and.  high  privileges :  fuch  as  freedom  from  ar-^ 
y^S.  is^c.  even  when  no  parliament  is  fitting :  becau{e  it 
^'^ds,  that  they  are  always  aflifting  fhe  king  with  their 
"^^Mel  for  the  commonwealth,  or  keepin|r  the  realm  ii^ 
w'tty  by  their  provyefs  and  valour. 

*  Co.  Litt.  iXQ,  <  7  Rep.  34.  9  E^.  49.  n  Rep.  96. 

^  /•  I.  t,  %• 
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Instances  of  conventions  of  the  peers,  to  advifc  thekiog, 
have  been  in  former  times  very  frequent  \  though  now  fallqi 
into  difufe,  byreafon  of  the  more  regular  meetings  of  pariia* 
ment.  Sir  Edward  Coke''  gives  us  an  (pctni&  of  a  record^ 
5  Hen.  IV,  concerning  an  exchange  of  lands  between  the 
king  and  the  earl  of  Northumberland,  wherein  the  talueof 
each  was  agreed  to  be  fettled  by  advice  of  parliament^  (if  any 
Ihould  be  called  before  the  feail  of  faint  Lucia,)  or  otherwife 
by  advice  of  the  grand  council  of  peers  which  the  kingpro- 
mifes  to  afTemble  before  the  faid  feaft,  in  cafe  no  pariiameot 
Ihall  be  called.  Many  other  inftances  of  this  kind  of  mcctiog 
are  to  be  found  under  our  antient  kings:  though  thefennal 
method  of  convoking  them  had  been  ib  long  left  off,  that 
when  king-Charles  I  in  1640  iiTued  out  writs  under  the  grot 
feai  to  call  a  great  council  of  all  the  peers  of  England  is 
meet  and  attend  his  majefty  at  York,  previous  to  the  meet- 
ing of  the  long  parliament,  the  earl  of  Clarendon*  mentioni 
Was  a  new  invention,  not  before  heard  of;  that  is,  a^  he 
explains  himfelf,  fo  old,  that  it  had  not  been  pradifedin 
fonic  hundred$  of  years.  But,  though  there  had  not  fo  long 
before  been  an  inflance,  nor  has  there  been  any  fincc,  of 
afltr.mbling  thcm^  in  fo  folcmn  a  manner,  yet,  in  caf«  of 
emergency,  our  princes' have  at  feveral  times  thought  proper 
fo  call  for. and  confolt  as  many  of  the  nobility  as  could  eafilf 
be  got  together  :Vas  was  particularly  the  cafe  with  lipg 
James  the  fecond,  after  the  landing  of  the  prince  of  Orange  1 
and  with  the  prince  of  Orange  himfelf,  before  he  called 
that  conventiob  parliament,  which  afterwards  called  him  to 
the  throne. 

Besides  this  general  mcefhig,  it  is  uf^ally  looked  upon  to 
be  the  right  of  ^ach  particular  peer  of  the  realm  to  dema^ 
an*audience  of  the  king,  and  to  lay  before  him,  with  decency 
and'refpcft,  f\i'ch  irtatters  a'S  he  fiiall  judjge  of  importance  to 
the  publit  weal.  And  therefore,  in  the  reign  of  Edward  it, 
it  was  made  an  article  of  impeachment  in  parliament  againft 

'  1  ifnif.  1I0.  t  Hift.  l>.  gu 

the 
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the  two  Hugh  Spencers,  father  and  fon,  for  which  tHey  were 
kuiilhed  the  kingdomi  '<  that  they  by  their  evil  corin  wbald 
"  not  fujffer  the  great  men  of  the  realm,  the  king's  good 
'*  counfellors,  to  fpeak  with  the  king,  or  to  come  near  him } 
"  but  only  in  the  prcfence  and  hearing  of  the  faid  Hugh  the 
''  father  and  Hugh  the  fon,  or  one  of  them,  and  at  their 
**  willy  and  according  to  fuch  things  as  pleafed  them  ^.'* 

3.  A  THIRD  council  belonging  the  king,  are,  according 

to  fir  Edward  Coke  >,  his  judges  of  the  courts  of  law,  for 

law  matters.     And  this  appears  frequently  in  our  ftatutes* 

particularly  14  Edw.  III.  c.  5.  and  in  other  books  of  law. 

So  that  when  the  king^s  council  is  mentioned  generally,  ii 

ttiuft  be  defined,  particularized,  and  underftood,  fecundum 

fahjtBam  materiam :  and,  if  the  fubje£b  be  of  a  legal  nature, 

then  by  the  king's  council  is  underftood  his  council  for  mat^ 

ten  of  law :  namely,  his  judges.    Therefore  when  by  (latute 

16  Ric.  II.  c.  5*  it  was  made  a  high  offence  to  import  into 

Aisldngdom  any  papal  bulles,  or  other  procefTes  from  Rome ; 

3nd  it  was  ena£ted,  that  the  offenders  (hould  be  attached  by 

dietr  bodies,  and  brought  before  the  king  and  his  council  tO 

tafwer  for  fuch  offence ;  here,  by  the  expreflion  of  the  king's 

fwio/,  were  underftood  the  king's  judges  of  his  courts  of 

]ufiice,  the  fubjeft  matter  being  legal :  this  being  the  general 

^«Tty  of  interpreting  the  word,  council  •*. 

*    4-  But  the  principal  council  belonging  to  the  king  is  his 

t^riry  council,  which  is  generally  called,  by  way  of  eminence, 

^^  council.     And  this,  according  to  (ir  Edward  Coke's  de* 

fcription  of  it  *,  is  a  noble,  honourable,  and  reverend  aflem* 

"jf  of  the  king  and  fuch  as  he  wills  to  be  of  his  privy 

^wncil,  in  the  king's  court  or  palace.    The  king's  will  is 

*hc  Ible  conftituent  of  a  privy  counfellor ;  and  this  alfo  re- 

pflatcs  their  number,  which  of  antient  time  was  twelve  or 

"^Qtabouts*     Afterwards  it  increafed  to  fo  large  a  number, 

^  it  was  found  inconvenient  for  fecr^fy  and  difpatch ;  and 

"^oic  kbg  Charles  the  fecond  in  1679  limited  it  to  thirty «  [  230  ] 

f  4  Inft.  55.  h  3  inft.  125.  ' 

whereof 
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whercot'BRctii  we^.to  be  the  pTincipal  officers  of  ftate,  and 
thofe  to  (be  ccunfellors^  wrtute  ojfficiii  and  the  other  fiEteeir 
were  compofed  of  ten  lords  and  fiye  commoners  of  the  kiflg'l 
choofing  \  But  fince  that  time  the  number  has  been  midi 
augmented^  and  now  continues  indefinite  ( 1  )•  At  the  bsat 
time  alfo  the  anttent  office  of  lord  ptefident  of  the  cosncQ 
was  revived  in  the  perfon  of  Anthony  earl  of  Shaftibiiry(2)i 
an  officer,  that  by  the  ftatute  of  31  Hen.  VIIL  c.  xo.  hu 
precedence  next  after  the  lord  chancellcsr  and  lold  treafmtr. 

Frivt  counfellors  are  made  by  the  king^s  nomtDSrtij»i 
without  either  patent  or  grant  ^  and>  on  taking  the  necefirj 
oaths,  they  become  immediately  privy  counfellors  during  tin 
life  of  the  king  that  choofes  them,  but  fubjeft  to  leijDond  fl 
his  difcreUon* 

As  to  the  qualifications  of  members  to  fit  at  this  board :  nqf 
natural  born  fubjed):  of  England  is  capable  of  being  a  mem- 
ber of  the  privy  council ;  taking  the  proper  oaths  for  fecurit} 
•£  the  government,  and  the  ted  for  fecurity  of  the  cbuich* 

•t  Temple's  Mem.  pat  3. 


( 1 )  No  inconvenience  arifcs  from  the  extenfion  of  their  nambeflt  ' 
as  tfiofe  only  attend  who  are  fpecially  fummoncd  for  that  paiticultf 
«ecafion  upon  which  thdir  advice  and  affiftance  are  required.  Tbc 
cdsmet  council,  as  it  is  called,  confifts  of  thofe  minifters  of  fi>tt 
who  are  more  immediately  honoured  with  his  majefty's  confidence 
and  who  are  fummoned  to  confult  upon  the  important  and  srdaoo^ 
dxfcharge  of  the  executive  authority :  their  number  and  felcto* 
depend  only  upon  the  king's  pleafure ;  and  each  member  of  tbit 
council  receives  a  fummons  or  meflage  for  every  attendance. 

(2)  It  appears  from  the  4  Inil.  ^^,  that  this  office  exifted  in  ill' 
tune  of  Ja.  I ;  for  lord  Coke  fays,  there  is,  and  of  antient  Vstt 
iiath  been,  a  prefidcnt  of  the  council.  This  office  was  never  giintei 
biit  by  letters  patent  under  the  great  feal  duranie  he^effaeUo'^  aikdp 
IrtSry  ancteiit  5  for  John  bilhop-  of  Norwich  was  pivfiderit  of  W 
council  in  anno  7  regk  Johannis*     Dormivii  tamen  hoc  fl^EnMl 
wtpante  magni  Elizabeibd. 

7  5ut, 
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Batt  in  order  to  prevent  any  perfons  under  foreign  attaeh- 
neDtt  from  infinuating  themfelres  into  this  important  truft^ 
IS  happened  in  the  reigp  oi  king  William  in  many  inftances; 
it  it  enabled  by  the  aft  of  fettlement ',  that  no  perfon  bom 
oit«f  the  dominions  of  the  crown  of  Enghndi  unlefs  bora 
of  litglifli  parents,  eren  though  naturalized  by  parliament* 
ihattbecapad)leof  being  of  the  privy  council* 

1 1  • 
Thk  dmty  of  a  privy  counfellor  appears  from  the  oath  of 

oSce%  wkich  conCIls  of  feven  articles:    i.  To  advife  the^.. 
king  according  to  the  bed  of  his  cunning  and  diCcretion.    - 
2.  To  advife  for  the  king's  honour  and  good  of  the  pubUc* 
vidioat  partiality  through  afiedlion,  love,  meed,  doubt^  or 
dicad.    3«  To  keep  the  king's  counfel  fecret.    4.  To  avoid 
coRvption.  5.  To  help  and  ftrengthen  the  execution  of  what 
fliiU  be  there  refolved.    6.  To  withfland  all  perfons  who  [  23 1  J 
Woiid  attempt  the  contrary.     And  lafUy,  in  general,  7.  To 
oUerre,  'keep,  and  do  all  that  a  good  and  true  counfellor 
01^  to  do  to  his  fovcreign  lord. 

THB/0wr  of  the  privy  council  is  to  inquire  into  all  of- 
fences againft  the  government,  ami  to  commit  the  offenders 
te  (afe  cuftody,  in  order  to  take  their  trial  in  fome  of  the 
Courts  of  law.    But  their  jurifdiflion  herein  is  only  to  in- 
H^,  and  not  to  punifli :  and  the  perfons  committed  by 
.^hcm  are  intitled  to  their  habeas  corpus  by  ftatute  16  Car.  L 
5*  10*  as  much  as  if  committed  by  an  ordinary  judice  of  the 
]P€ioe.  And,  by  the  fame  ftatute,  the  court  of  ftarchamber, 
^the  court  of  rcquefts,  both  of  which  confiftcd  of  privy 
^nnfcUors,  were  diflblved  ;  and  it  was  declared  illegal  for 
^'^tm  to  take  cognizance  of  any  matter  of  property,  belong- 
^g  to  the  fubjc£ls  of  this  kingdom.     But,   in  plantation  or 
^irrfty  caufes,  which  arife  out  of  thcjurifdiftion  of  this 
•^'^ofei  *  and  in  matters  of  lunacy  or  idiocy ",  being  a  fpe^ 
fW-Jower  of  the  prerogative ;  with  regard  to  thcfe,  although 

^^Qity  eventually  involve  queftiq^s  of  extenfive-ptopmf)^ 

,  "  ■        •   « ■       • 

*  StiL  \%  ir  ixyCiW.  III.  c.  2.  03  P.  Wn:s.jo3, 
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the  privy  couhcil  continues  to  have  cognizance^  bebg  tbe 
court  of  appeal  in  fuch  cafes :  or,  ratheri  the  appeal  iin  t» 
the  king's  majefty  himfelf  In  council  (3);  Whenever  alfo  1 
queftion  arifes  between  two  provinces  in  America  or  elfe^ 
where^  as  concerning  the  extent  of  their  charters  and  tfas 
like^  the  king  in  his  council  exercifes  m^rifa/ jarifdtdioa 
therein,  upon  the  principles  of  feodal  fovereignty.  Andfe 
likewife  when  any  perfon  claims  an  ifland  or  a  provincci  in 
the  nature  of  a  feodal  principality,  by  grant  from  the  king  or 
his  anceftors,  the  determination  of  that  right  belongs  to  hii 
majefty  in  council :  as  was  the  cafe  of  the  earl  of  Derby  with 
regard  to  the  ifle  of  Man  in  the  reign  of  queen  Elizabedii 
and  the  earl  of  Cardigan  and  others,  as  rcprefentatiTCS  of 
the  duke  of  Montague,  with  relation  to  the  ifland  of  St. 
Vincent  in  1764.  But  from  all  the. dominions  of  thecro«0| 
excepting  Great  Britain  and  Ireland,  an  appei/ate  ]\iTi{AiCdOA 
C  23^  J  (^"  ^^^  '^^  refort)  is  veiled  in  the  fame  tribunal ;  yMd 
ufually  exercifes  it's  judicial  authority  in  a  committee  of  die 
whole  privy  council,  who  hear  the  allegations  and  prooCb 
and  make  their  report  to  his  majefty  in  council,  by  whom 
the  judgment  is  finally  given  (4). 

The  privileges  of  privy  couufellors,  as  fuch,  (abftraftcd 
from  their  honorary  precedence  ",)  confift  principally  in  tkc 
fccurity  which  the  law  has  given  them  againft  attempts  ani 
-confpiracics  to  dcftroy  their  lives.  For,  by  ftatute  3  Hcfl* 
Vll.  c.  14.  if  any  of  the  king's  fervants,  of  his  houfelioWi 
confpire  or  imagine  to  take  away  the  life  of  a  privy  counfcUo^ 

•  Sec  page  405. 
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(3)  This  IS,  in  faft,  a  court  of  juftice,  which  muft  confift  01^ 
Icaft  three  privy  counfcllors. 

(4)  The  court  of  privy  council  cannot  decree  in  fsrfonam  ^ 
£iigland,    unlcfs  in  certain  criminal  matters;  and  the  court  ^ 
chancery  cannot  decree  in  rem  out  of  the  kingdom.     See  Lo^ 
Hardwicke's  Arg.  in  Pcirti  Baltimore,  i  Vef.  444.  where  tl»^ 
jurifdi^ion  of  the  council  and  chancery,  upon  qucftions  arito^ 
iqpon  rah|eA>niattcr  abroad,  is  largely  difcuffcd. 
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k  ]$  felony,  thoui^h  nothing  be  done  upon  it.  The  itefon  of 
fluking  this  ftatute,  Gr  Edward  Coke  ^  tells  us,  was  becaufe 
fach  a  Confpiracy  was,  juft  before  this  parliament,  made  hj 
bme  of  king  Henry  the  ferenth's  houfehold  fervants,  and 
[teat  mifchief  was  like  to  have  enfued  thereupon.  This  ex- 
ends  only  to  Uie  king's  menial  fenrants^  Bdt  the  ftatute 
'  Ann.  €•  i6»  goes  farther,  and  ena£lsy  that  any  per/ort  that 
lall  unlawfully  attempt  to  kill,  or  (hall  unlawfully  aflault^ 
Bd  ftrike,  or  wound,  any  privy  counfellor  in  the  exeeutiod 
F  his  office,  (hall  be  a  felon  without  benefit  of  clergy.:  Thin 
:atQte  was  made  upon  the  daring  attempt  of  the  fieur  Oui£> 
nd,  who  (tabbed  Mr.  Harley,  afterwards  earl  of  Oixfords 
rith  a  penknife,  when  under  examination  for  bighcrimcs-tn* 
committee  of  the  privy  counciL 

The  £f(Juti$n  of  the  privy  council  depends  upon  the  kiilg'^. 
dcafarc  \  and  he  may,  whenever  he  thinks  proper,  difchargo 
illy  particular  member,  or  the  whole  of  it,  and  appoint  an*. 
other.  By  the  common  law  alfo  it  was  diflblved  ipfi  faB§ 
by  the  king's  demife }  as  deriving  all  it's  authority  from  him*- 
But  now,  to  prevent  the  inconveuiencies  of  having  no  coun« 
ril  in  being  at  the  acceOion  of  a  new  prince,  it  is  ena£ted  by 
ftttute  6  Ann.  c»  7.  that  the  privy  council  (hall  continue  for 
fa  months  after  the  demife  of  the  crown,  unlefs  fooner  de- 

^Bnained  by  the  fuccefTor. 

\  I  loft.  3t. 
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CHAPTER     THJt     SIXTH* 


OP    THE    KING*8   DUTIES. 


IPftOccED  next  to  the  dutita,  incumliciit  on  die  king  bf 
oar  oonftitiuion ;  in  coniideration  of  ilrhich  dtttki  bii 
dignity  and  prerogative  are  eftabliihed  by  the  kws  of  tk 
1^ :  It  being  a  maxim  inthe  law,  diat  protedion  and  fiibjco* 
ticm  Jim  vecipcoeal  *•  And  tbefe  reciprocal  duties  wc%  «rhit» 
I  apprehend,  were  meant  hj  the  cootdiuion  in  KSSS,  vbo 
they  declared  that  king  James  had  broken  the  original  O^ 
traO  between  king  and  people.  But^  however,  as  the  tenm 
of  that  original  contradl  «were  in  fbme  meafure  difpotedi 
being  alleged  to  exift  principally  in  theory,  dnd  to  be  oflif 
deducible  by  reafon  and  the  rules  of  natural' law)  in  wUcfi 
dedudiion  different  undcrftandings  might  Tcry  can6dcnUf 
differ ;  it  was,  after  the  revolution,  judged  proper  to  dccU?? 
thefe  duties  exprefsly,  and  to  reduce  that  contradl  to  a  plibl 
certainty.  So  that,  whatever  doubt?  rtiight  be  forincrlj 
raifed  by  weak  and  ferupuloiis  mtnds  about  the  exiften^  of 
fuch  an  original  contra£l,  they  mud  now  entirely  ceafc; 
efpecially  with  regard  to  every  prince,  who  hath  lAjp^ 
fince  the  year  i68S. 

The  principal  duty  of  the  king  is,  to  govern  his  people 
according  to  law.  Nee  regibus  infinita  aut  libera  potefiaSt  W»* 
the  conftitution  of  our  German  ancedors  on  the  continent  • 
^  And  this  is  not  only  confonant  to  the  principles  of  natur^t 
I  134  ]  of  liberty,  of  reafon,  and  of  fociety,  but  has  always  bcC^ 
efteemed  an  exprcfs  part  of  the  common  law  of  Englandf 
even  when  prerogative  was  at  the  higheft.  •*  The  kingf 
faith  Bra£lon  %  who  wrote  under  Henry  III,  <*  ought  not 

•  7  Rep.  5.  k  Tic,  dt  wtcr.  Germ,  c.  7.  c  /,  j.  f.t. 
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^  to  be  fabje6t  to  man,  but  to  God,  and  to  the  law)  for  the 

^  hw  makcth  the  king.     Let  the  king  tlierefore  render  to 

''  the  hWf  what  the  law  has  invefted  in  him  with  regard 

*'  to  others;  dominion  atid  power :  for  he  is  not  truly  king, 

^  where  will  and  pleafure  rules,  and  not  the  Uw.''     And 

sgaia^,  <f  the  king  alfo  hath  a  fuperior,  namely  God,  and 

''  alfo  the  law,  by  which  he  was  made  a  .king(i).''    Thus 

Bn^on :  and  Fortefcue  alfo  ®,  having  firft  well  diftinguiflied 

ktween  a  monarchy  abfolutely  and  defpotically  regali  which 

b  introduced  by  conqueft  and  violence,  and  a  political  or 

civil  monarchy,  which  arifes  from  mutual  confent,  (of  which 

ilft  fpecies  he  aflerts  the  government  of  England  to  be,)  im-» 

Bt^iotfly  lays  it  down  as  a  principle,  that  <<  the  king  of 

*  England  mud  rule  his  people  according  to  the  decrees  of 

^  the  laws  thereof:  infomuch  that  he  is  bound  by  an  oath 

**  at  his  coronation  to  the  obfervance  and  keeping  of  his  own 

*'  laws.''  But,  to  obviate  all  doubts  and  difficulties  concern- 

lig  this  matter,  it  is  exprefsly  declared  by  ftatute  12  &  13 

W.  HI.  c.  a«  **  that  the  laws  of  England  are  the  birthright 

**  of  the  people  thereof ;  and  all  the  kings  and  queens  who 

^  fliall  afcend  the  throne  of  this  realm  ought  to  adminifter 

^  the  government  of  the  fame  according  to  the  faid  laws^ 

**  and  all  their  officers  and  minifters  ought  to  ferve  them 

^  refpedively  according  to  the  fame :  and  therefore  all  the 

**  laws  and  ftatutes  of  this  realm,  for  fecuring  the  eftaUifiied 

^  leUgion,  and  the  rights  and  liberties  of  the  people  thereof, 

^  and  all  other  laws  and  ftatutes  of  the  fame  now  in  force^ 

^  are  ratified  and  confirmed  accordingly*" 

i  /.  s.  c.  16.  ^3.  •  r.  9.  ftT  34. 


(l)  This  18  alfo  well  and  ftrongly  exprefTed  in  the  year-books  ; 
**hj  eft  k  pliu  haute  inheritance  que  le  r9y  ad;  ear  par  la  ley  V 
^1^  a  toots  fes  fi^i  font  ruleSf  et  Ji  le  ky  ne  fiat^  nul  rot,  etmtl  m- 
'"^tmeefera. — 19  Hen.  VI.  63. 

hi  Englifli :  The  law  is  the  higheft  inheritance  which  the  kmg 
f*i)  for  by  the  law  he  himfelf  and  all  his  fubjefts  are  governed,  and 
^ there  w^  no  law,  there  would  be  neither  king  nor  ii^ritance* 

X  2  And, 
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AND,.a8  to  t&e  terms  of  th^  otiginal  €Oiitni£ti>etween  kinf 
and  people^  thefe  I  apprehend  to  be  now  couched  in  th< 
t  ^35  ]  coronation  oath,  u^hidi  by  the  ftatute  i  W.  &  M.  ft.  i.  c.  ^ 
18  to  be  adminidered  to  every  king  and  qaeen^  who  (hall  AiC 
ceed  to  the  imperiapl  crown  of  thefe  realmSi  byoneof  fti 
archbiAbps  or  biOiops  of  the  realm,  m  the  prefence  of  ^ 
the  people ;  who. on  their  parts  do  reciprocally  take  theotC 
of  allegiance  to  the  crown.  This  coronation'  oath  is  WM 
Ceived  in  the  following  terms : 

• 

^*  T^  archhijbop  or  HJbop  Jball  faj^  Wit!  yon  fblemnly  pwc 
^  mife  and  fwear  to  govern  the  people  of  this  kingdom  ^ 
<<  England^  and  the  dominions  thereto  belonging,  accordin 
<<  to  the  (latutes  in  parliament  agreed  on,  and  the  laws  aa 
•<  caftoms  of  the  fame?— fAf  king  or  queen  Jball  fafj%  I  fc 

**  lemnly  promife  fo  to  do. Archhijbop  or  bijhop.  Will  yo 

•*  to  your  power  catife  law  and  juftice,  in  mercy,  to  be  cic 
"  ciited  in  all  your  judgments  ? — King  or  queen.     I  will 

*^ Archhijbop  or  bijhop.    Will  you  to  the  utmoft  of  you: 

^  power  maintain  the  laws  of  God,  the  true  profeifion  o 
^'  the  gofpel,  and  the  proteftant  reformed  religion  eftablilbec 
^  By  the  law  ?  And  will  you  preferve  unto  the  bi(hq)8  tful 
•*  clergy  of  this  realm,  and  to  the  churches  comnritted  tfl 
**  their  charge,  all  fuch  rights  arrd  privileges  as  by  law  dc 
**  or  (hall  appertaui  unto  them,  or  any  of  them  ?— JK«y  ^ 

^  queen.    AH  this  I  promife  to  do. After  this  the  iingef 

•'  queen ^  laying  his  or  her  hand  tfpon  the  holy  go/pels ^  Jball  fo']\ 
•'  The  tilings  which  I  have  here  before  premifed  I  will  pc^* 
"  form  and  keep  :  ib  help  me  God:  and  then  Jball  kifs  ihi 
«  book{2)r 


(2)  And  it  i«  required  both  by  the  bill  of  rights,  1  W.  &  M* 
ft.  2.  c,  2.  and  the  ad  of  fettlemcnt  la  &  13  W,  IIL  c  J.  thst 
every  king  and  queen  of  the  age  of  twelve  years,  either  at  the* 
coronation,  or  on  the  firft  day  of  the  firft  parliament  upon  thethroo* 
in  the  houfc  of  peers^  (which  (hall  firft  happen,)  (hall  repeat  an^ 
fubfcribe  the  declaration  agaiiift  popery  according  to  the  30  Car*  U* 
ft.  a.  c.  u 

This 
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ITms  is  the  form  of  the  coronatioQ-oath^  as  k  is  now  pre^ 
/cribed  by  our  laws ;  the  principal  articles  of  which  appear  to 
be  at  lead  as  antient  as  the  mirror  of  jaftices^,  and  even  as 
tHe  time  of  Bra£ton  < :  but  the  wording  Qf  it  w^s  changed  s^ 
the  revolution,  becaufe  {as  the  (tiitutc  alleges)  tlie  oath  itfetf 
Iiad  been  framed  in  doubtful  words  and  expieflionsj  with  rela-  [2363 
tion  to  antient  laws  and  conditutions  at  tliis  time  unknown  **. 
However,  in  what  form  foever  it  be  conceived,  this  13  mod 
indifputably  a  f4indamental  and  original  exprefs  contrail; 
tihough  doubtlefs  the  duty  of  protedion  is  impliedly  as  much 
incumbent  on  the  fovereign  before  coronation  as  after :  in 
the  fame  manner  as  allegiance  to  the  king  becomes  the  duty 
of  tUb  fubje£i  immediately  on  the  defcent  of  the  crown,  be- 
fore he  has  taken  the  oath  of  allegiance,  or  whether  he  ever 
takes  it  all.     This  reciprocal  duty  of  the  fubjeA  will  be 
confidered  in  it's  proper  place.     At  prefent  we  are  only  to 
obferve,  that  in  the  king's  part  of  this  original  contra£t  are 
^prefled  all  the  duties  that  a  monarch  clkn  owe  to  his  people: 
^«  to  govern  according  to  law ;  to  execute  judgment  in 
^ttcj  I  and  to  maintain  the  edabliflied  religion.     And,  with 
'cfpcft  to  the  latter  of  thefe  three  branches,  we  may  farther 
^niark,  that  by  the  a£i  of  union,  5  Ann.  c.  8.  two  pre- 
^^g  ftatutes  are  recited  and  confirmed  ;  the  one  of  the 

Uf.  I*  §  ?•  p<iUr  in  Istmeien  tftate,  et  qml  gfrdtraU 

•  '•  3.  w.  I ,  f .  ^.  peai  dijeynt  tjgl'jt  it  aUIergii  it  alpnflt 

*  lathe  old  folio  *kridgnient  of  the  de  bon  au^rdi^  it  quU face  f Bin  iistoutiot 
'*'^tei,  printed  by  Lcttou  and  Machli-  J'm  juganerte^  tnvii  it  drat  jtiflUc  out 
•*  in  the  leif  n  of  Edward  IV,  (pena  difcretion  it  m.Jerlcordi^  tt  qui!  irauntira  a 
**)  there  it  prcferved  a  copy  of  the  ol.i  ttnun  Uk  leyes  et  cufiume^  du  roialmt^  it  a 
^^''^Xttdoo-Qath  j  which,  at  the  book  'm  Jcun  foiar  itx  face  garder  it  affinmr  qut 
^'^'Caxly  icarce*  1  will  here  tr;inl'ciibe.  U%  gmtex  du  piople  avontfaiuK  it  tfltejn^ 
^  ^  lifirtwient  fut  le  toy  jum  a  fiun  et  lit  ma/'veys  lty%  it  cufiumn  di  tcut  ou^ 
^OBOMi/ .-  fui  a  gardcra  H  mdnttnera  feia,  etftrmi  peas  it  tflah/ii  ai  fiopU  df 
**  ^nsifcs  «f  le%frauch»Jez  dijijfttt  efghjg  jcun  rualmi  tn  ceo  garde  ijgardera  a  fiuu 
t'*i'Wex  auucuumimt  di»  droittx  rtyt  puiuir  \  come  Diiu  luy  aidi,  (Tit,  Jacra-^ 
^''ifimdEngiHirif  ^tquiJ  gardera  touttst  ttuntum  rigis.  foU  m.ij,)  Prynne  hat 
f*  ^^tx  hm9urii  if  dignittt  drekunlK  alfo  given  us  a  copy  of  the  coronation- 
*^f^^*hdtl eton  du  rualmi  dEnglitiTi  in  oaths  of  Richard  11,  (Signal  Loyalty. 
*"* Maner dmtUr  tifum  uull ma/ur dami~  II.  246.)  Edward  VI,  (ihid,  %$*') 
^'r'ftf  it  len  droitendifpirgiz  di/a/idtK  James  I,  andChjrles  I,  (ibid»  269) 

f^dim  di  U  ceroHt  afiunpouir  rtaf' 

X  3  parliament 
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psrliament  of  Scotland,  the  other  of  the  parliament  of  Eng- 
land :  which  ena A ;  the  former,  that  every  king  at  his  ac- 
ceffion  fiiall  take  and  fubfcribe  an  oath,  to  prefi^nre  the  pro* 
feftant  religion  and  prefbyterian  church  government  in  Scot* 
land ;  the  latter,  that  at  his  coronation  he  (hall  take  an4 
fubfcribe  a  fimilar  oath,  to  preferre  the  fettlement  of  the 
church  of  England  within  England,  Ireland,  Wales,  anj 
]Perwick|  and  the  territories  tbereupto  belonging* 
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CHAPTER    THE    SEVENTH. 


01     THE    KING'S    PREROGATIVE. 


IT  was  obferved  in  a  former  chapter  \  that  one  of  the 
principal  bulwarks  of  civil  liberty ,  or  (in  other  words) 
cf  the  Briti(h  conftitution,  was  the  limitation  of  the  king's 
prerogative  by  bounds  fo  certain  and  notorious,  that  it  is  im- 
poflible  he  fliould  ever  exceed  them,  without  the  confent  of 
the  people,  on  the  one  hand ;  or  without,  on  the  other,  a 
violation  of  that  original  contrnd,  which  in  all  dates  im- 
pliedly, and  in  ours  mod  exprefsly,  fubfifts  between  the 
prince  and  the  fubje£t.  It  will  now  be  our  bu&nefs  to  con:- 
fider  this  prerogative  minutely  ;  to  demonftrate  it's  neceflity 
in  general ;  and  to  mark  out  in  the  mod  important  indances 
it's  particular  extent  and  redriftions :  from  which  confide*:* 
ations  this  conclufion  will  evidently  follow,  that  the  powers^ 
which  are  veded  in  the  crown  by  the  laws  of  England,  are 
aeccflary  for  the  fupport  of  fociety ;  and  do  not  intrench  any 
farther  on  our  natural  liberties^  than  is  expedient  for  the 
maintenance  of  our  dvsL 

There  cannot  be  a  dronger  proof  of  that  genuine  free- 
ddnif  which  is  the  bead  of  this  age  and  country,  than  the 
power  of  difcufling  and  examining,  with  decency  and  refpedl^ 
the  limits  of  the  king's  prerogative.  A  topic,  that  in  fome 
Ibrmer  ages  was  thought  too  delicate  and  facred  to  be  pro- 
faned by  the  pen  of  a  fubjcA.  It  was  ranked  among  the 
arcana  imperii :  and,  like  the  myderics  of  the  botia  dea^  was 

*  chap.  I.  page  141. 

X  4  not 


not  fufiered  to  be  pried  Into  by  any  but  fuch  as  were  tnitiai 
in  it's  fervice:  becaufe  perhaps  ^e  exertion  of  the  one, 
the  (oiemnities  of  the  other,  would  not  bear  the  infpedi 
of  a  rational  and  fober  inquiry.    The  glorious  queen 
zabeth  herfelf  made  no  fcruple  to  dirtSt  her  parliaments 
abftain  from  dificourfing  of  matters  of  (late  ^  |  and  it  w^s 
conftftnt  language  of  this  favourite  princefs  and  her  miniftt 
th^t  even  that  auguft  afTembly  **  ought  not  to  deal^  to  jud 
**  or  to    meddle  with  her  majcfty's  prerogative  royal       '^Z 
And  her  fucctflbr,  king  James  the  firft,  who  had  imbiKz^^d 
high  notions  of  the  divinity  of  regal  fway,  more  than  o  ars  ce 
laid  it  down  in  his  fpeeches,  that  <'  as  it  is  atheifm  at  mnd 
*<  blafphemy  in  a  creature  to  difpute  what  the  deity  may    c4o, 
^  fo  it  is  pfefumption  and  fedition  in  a  fubjecl  to  dif[>i^  te 
^^  what  a  king  may  do  in  the  height  of  his  power :  gocd 
**  chriftians»  he  adds,  will  be  content  with  God's  will^    jre- 
^  vealed  in  his  word ;  and  good  fubjedls  will  reft  ia  rlie 
•*  king's  will,  revealed  in  his  law  *** 

But,  whatever  might  be  the  fentiments  of  fome  of  Qvr 
:prinoes,  this  was  never  the  langi^age  pf  our  antient  conftif  u- 
•tion  and  laws^     The  limitation  of  the  regal  authority  wj^s  a 
.firft  and  piTentia)  principle  in  all  th^  Gothic  fyftems  of  g^ 
vemment  cftabliQied  in  Europe;  though  gradually  itif^^ 
.out  and  overborne,  by  yiol^nc^  an^  chicane,  in  moft  of  tb^ 
kingdoms  on  the  coqtinent.    We  have  feen,  in  the  preceding 
chapter,  the  fentiments  of  Bi^zSton  and  Fortef<:ue,  at  tb^ 
diftance  of  two  centuries  from  each  other.     And  fir  Hen^ 
Finch,  under  Charles  the  firft,  after  the  lapfe  of  two  ccfr 
turies  more,  though  he  lays  down  the  law  of  prerogative  in  vc*7 
ftrong  and  emphatical  terms,  yet  qualifies  it  with  a  gene^^ 
reftri£lion,  in  regard  to  the  liberties  of  the  people.    •♦  Tt^ 
*<  king  hath  a  prerogative  in  all  things  that  are  not  injurio^ 
«*  to  the  fubjc£l ;  for  in  them  all  it  muft  be  rememben^^' 
«•  that  the  king's  prerogative  ftretcheth  not  to  the  doing  ^* 
**  any  wrong  ••"  Nihil  enim  a/iud  pote/l  rex,  fnfi  id Jj^um  tp^ 

b  D*ewe8.  479,  ^  King  James**  worki.  557.  ^31. 

c  Ibid,  645.  •  finch.  U  S4,  &5/  . 
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r  yare  poUjl^.  And  here  it  may  be  fomc  fatisfiiAIon  to  re* 
larky  how  widely  the  civil  law  differs  from  our  owxii  with 
s^ard  to  the  authority  of  the  laws  over  the  prince^  or  (as  a 
iviliao  would  rather  have  exprefled  it)  the  autliority  of  the 
»xince  over  the  laws.  It  is  a  maxim  of  the  Euglifli  law,  as 
wc  have  feeu  from  Bra£lon|  that  <<  rex  debet  ejfefuh  lege^  quia 

•  lexfacii  regem ;"  the  imperial  law  will  tell  us,  that,  "  im 

•  amniiuSf  imperataru  excipitur  fortuna  :  cm  ipfns  leges  Deut 

•  Jiibjedi  ^.*'     We  (hall  not  long  heiitate  to  which  of  them 

0  give  the  preference,  as  mod  conducive  to  thofe  ends  for 

orhich  focieties  were  framed,  and  are  kept  together ;  efpe* 

daily  as  the  Roman  lawyers  themfelves  feem  to  be  fenfible 

of  the  unreafonablenefs  of  their  own  conftitution.     *<  Decei 

•*  tamen  principem^**  ir^s  Paul  us,  ^^  fervare  leges^  qmbus  ipft 

••  folutus  eft  ^."     This  is  at  once  laying  down  the  principle 

of  defpotic  power,  and  at  the  fame  time  acknowleging  it'g 

akbfurdity. 

Bt  the  word  prerogative  we  ufually  underdand  that  fpecial 
pre-eminence,  which  the  king  hath,  over  and  above  all  other 
pcriuns,  and  out  of  the  ordinary  courfe  of  the  common  law, 
ui  right  of  his  regal  dignity.  It  (ignifies,  in  it's  etymology, 
((rom/rj^  and  rog9)  fomething  that  is  required  or  deman(kd 
ocforc,  or  in  preference  to,  all  others.  And  hence  it  follows, 
^bt  it  mud  be  in  it's  nature  fingular  and  eccentrical  \  that 
^  can  only  be  applied  to  thofe  rights  and  capacities  which 
the  king  enjoys  alone,  in  contradi(lin£tion  to  others,  and 
W  to  thofe  which  he  enjoys  in  common  with  any  of  his 
■^'>jcfl8 :  for  if  once  any  one  prerogative  of  the  crown  could 
■^  held  in  common  with  the  fubje£t,  it  would  ceafe  to  be 
P'^ogativc  any  longer.  And  therefore  Finch  *  lays  it  down 
^  ^  maxim,  that  the  prero<::ative  is  that  law  in  cafe  of  the 
^&  which  is  law  in  no  cafe  of  the  fubjej^. 

Prerogatives  arc  either  dire^  or  incidental.    The  direif 
^  fuch  pofitive  fubftantial  parts  of  the  royal  cbara£ler  and 


'  BnAon.  /.  3.  <r.  !•  c.  9*  b  Ff,  34.  i •  i)* 
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authority,  as  are  rooted  in  and  fpring  from  the  king's  po& 
tical  perfon,  confidere4  merely  by  itfelf,  without  reference 
to  any  other  extrinfic  circumftance  i  as>  the  right  of  fending 
cmbafladors,  of  creating  peer$>  and  of  making  war  or  peace. 
But  fuch  prerogatives  as  are  incidental  bear  always  a  relation 
to  fomething  elfe,  diftin£l  from  the  king's  perfon ;  and  are 
indeed  only  exceptions,  in  favour  of  the  crown,  to  thofe 
general  rules  that  are  edablifhed  for  the  reft  of  the  commu* 
nity :  fuch  as,  that  no  cofts  (hall  be  recovered  againft  the 
king ;  that  the  king  can  never  be  a  joint-tenant ;  and  that 
his  debt  (hall  be  preferred  before  a  debt  to  any  of  his  fub* 
je£ts.  Thefe,  and  an  infinite  number  of  other  inftanceis^ 
will  better  be  undcrftood,  when  we  come  regularly  to  con- 
fider  the  rules  themfelves,  to  which  thefe  incidental  prero* 
gatlves  are  exceptions.  And  therefore  we  will  at  prefent 
only  dwell  upon  the  king's  fubllantive  or  dire€t  prerogatives. 

These  fubftantive  or  dkeGt  prerogatives  may  again  bedi- 
Tided  into  three  kinds :  being  fuch  as  regard,  firft,  the  king's 
royal  chara^er ;  fecondly,  his  royal  auihoritj ;  and^  lafily^ 
his  royal  income.  Thefe  are  necefiary,  to  fecure  reverence  to 
bis  perfon,  obedience  to  his  commands,  and  an  affluent  fup-r 
ply  for  the  ordinary  expences  of  government ;  without  all  of 
which  it  is  impoffible  to  maintain  the  executive  power  in  due 
independence  and  vigour.  Yet,  in  every  branch  of  this  large 
and  extenfive  dominion,  our  free  conftitution  has  interpofed 
fuch  feafonable  checks  and  reftri£lions,  as  may  curb  it  from 
trampling  on  thofe  liberties,  which  it  was  meant  to  fecure 
and  eftabliOi.  The  enormous  weight  of  prerogative,  if  left 
to  itCelf,  (as  in  arbitrary  governments  it  is,)  fpreads  havoc 
and  deftruAion  among  all  the  inferior  movements;  but,  when 
balanced  and  regulated  (as  with  us)  by  it's  proper  counter- 
poife,  timely  and  judicioufly  applied,  it's  operations  are  then 
equable  and  certain,  it  invigorates  the  whole  machine,  and 
enables  every  part  to  anfwer  the  end  of  it's  conftru^on. 

In  the  prefent  chapter  we  (hall  only  confider  the  two  fir(l^ 
of  thefe  diviiionsj  which  relate  to  the  king's  political 


fttAr  and  authority :  or,  in  other  vords,  Us  dignify  and  regal 

fawer-f  to  which  laft  the  name  of  prerogatire  H  frequentif 

nanoirod  and  confined.    The  other  diirifion,  which  fbrmt 

the  Toyal  nvffme,  will  require  a  diftin£l  examination ;  ac- 

(Offdtng  to  the  known  diftribiition  of  the  feodal  writers,  who 

diftingoUh  the  royal  prerogatires  into  the  majora  and  minora 

rfgalisf  in  the  latter  of  which  claffes  the  rights  of  the  revenue 

a|c  ranked.     For  to  ufc  their  own  words,  "  mnjora  regalia 

•*  imperii  prae^eminentiam  fpeBant  ;  minora  vero  ad  commodum 

♦*  Pecumarium  immediate  atfinent ;  et  haec  proprie  ffcalia  funt^ 

f*  0i ad Jtujl/ci pertinent^." 

FmsTf  then,  of  the  royal  dignity.  Under  every  monarch* 
ical  cftabliihmentj  it  is  neceflary  to  diftingtiiih  the  prince 
from  hit  ft|bje£t8,  not  only  by  the  outward  pomp  and  deco* 
ttions  of  majefty,  but  alfo  by  afcribing  to  him  certain  quali* 
tiesi  as  inherent  in  his  royal  capacity,  diilind  from  and  fa« 
ptrior  toithpfe  of  any  other  individual  in  the  nation.  For^ 
dioo^  a  philofophical  mind  will  conGder  the  royal  perfon 
nntiy  as  one  man  appointed  by  mutual  confent  to  prefide 
PTcr  many  others,  and  will  pay  him  that  reverence  and  duty 
which  the  principles  of  fociety  demand,  yet  the  mafs  of 
i&aakind  will  be  apt  to  grow  infolent  and  rcfraflory,  if  taught 
tooonfider  their  prince  as  a  man  of  no  greater  perfe£tion  than 
liKmfclves.  The  law  therefore  afcribes  to  the  king,  in  his 
bigh  political  charafler^  not  only  large  powers  and  emolu- 
ntnts,  which  form  his  prerogative  and  revenue,  but  likewife 
ccnaia  attributes  of  a  great  and  tranfcendent  nature ;  by 
which  the  people  are  led  to  confider  him  in  the  light  of  a  fu« 
Poior  being,  and  to  pay  him  that  awful  refpe£l,  which  may 
^^e  him  with  greater  eafe  to  carry  on  the  bufincfs  of  go- 
^^tnment.  This  is  what  I  underdand  by  the  royal  dignity,  the 
^ral  branches  of  which  we  (liall  now  proceed  to  examine* 

!•  And,  firft,  the  law  afcribes  to  the  king  the  attribute  of 
fi^^gniy,  or  pre-eminence.  "  Rex  eji  vicarius^^  fays  Brae- 
ton  ,  «  ft  minifier  Dei  in  terra  :  omnis  quidemfuh  eo  ejl^  it  ipfe 

^irtfrm*  dtjureffi,  hi.  c,  I.  tium.  9.  i  /.  x«  €,  S« 
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«<  yW  mi/fe,  /i^  tantumfuh  Dio[y\r  He  is  faid  to  have  imperial 
dignity  \  and  in  charters  before  the  conqueft  19  frequently 
ftiled  bafi/fus  and  imperatoTf  .the  titles  refpeCtiTely  aflUmed  by 
the  emperors  of  the  eaft  and  weft  ">•  Hi9  realm  is  declared  to 
be  an  empire^  and  his  crown  imperiali  by  m»ny  «£ls  of  parlia- 
ment, particularly  the  ftatutei  24  Heiv  VUl.  c»  1 2.  and 
25  Hen.  Vill*  c.  28  " ;  which  at  the  (amc  time  declare  the 
king  to  be  the  fupreme  head  of  the  realm  in  matters  both  civil 
and  ecclefiailical,  and  of  confequcnce  inferior  to  no  man  upon 
earth,  dependent  on  no  man,  accountable  to  no  man.  For- 
merly there  prevailed  a  ridiculous  notion,  propagated  hy  the 
German  and  Italian  civilians,  that  an  emperor  could  do  many 
things  which  a  king  could  not,  (as  the  creation  of  notaries 
and  the  like,)  and  that  all  kings  were  in  fome  degree  fubordi- 
nate  and  fubje^l  to  the  emperor  of  Germany  or  Rome.  The 
meaning  therefore  of  the  legiflature,  when  it  ufes  thefe  terms 
of  empire  and  imperial,  and  applies  them  to  the  realm  and 
crown  of  England,  is  only  to  aflert  that  our  kmg  is  equally 
fovereign  and  independent  within  thefe  his  dominions,  Many 
emperor  is  in  his  empire® ;  and  owes  no  kind  of  fubjedion  to 
any  other  potentate  upon  earth.  Hence  it  is,  that  no  fuit  or 
a£lion  can  be  brought  againft  the  king,  even  in  civil  matters^ 
becaufe  no  court  can  have  jurifdidlion  over  him.  For  all  ju— 
rifdi£tion  implies  fuperiority  of  power :  authority  to  try  woulc 
be  vain  and  idle,  without  an  authority  to  redrefs  ;  and  th  « 
fentence  of  a  court  would  be  contemptible,  unlcfs  that 
had  power  to  command  the  execution  of  it :  but  who,  fa 
Finch  f',  (hall  command  the  king?    Hence  it  is  likewife,  tb 


m  Seld.  tit.  o^hoo.  !•  a.  ta'cs  haberet  in  regntfuo,  fan  I 

"  Seealfo2^Geo.  11.  c.  24.   5  Geo.  ifendicabat  in  imperm,  (M.  Patti,  ^ 

III.  c  27.  x<^95*) 

Rex  aliigMfitj  qutd  iff*  cmnes  &bir»        9  Finch.  L.  83. 


o 


(i )  What  Bradon  adds  in  the  fame  chapter  ought  never  to    ^ 
forgotten  :   Ipfe  autem  rex  non  debet  ejfe  Jul  hom'me^  fidfub  Deo  ei^^ 
legCy  quia  lexfacit  regent.     Attrlbuat  igUurrcx  legi^  quod  hx  attriB^^ 
cif  videlicet  dominationem  et  poteftaitWi  nonejlemm  rex,  ubi  domht^'"^ 
voluatas  et  ncn  lex. 
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by  law  the  perfon  of  the  king  is  facred,  even  though  the  mea- 
fores  purfued  in  his  reign  be  completely  tyrannical  and  arbi- 
trary :  for  no  jurifdiAion  apon  earth  has  power  to  try  him  in 
a  criminal  way ;  much  lefs  to  condemn  him  to  puniihment. 
If  any  foreign  jurifdiAion  had  this  power,  as  was  formerly 
chimed  by  the  pope,  the   independence  of  the  kingdom 
would  be  no  more  :  andj  if  fuch  <i  power  were  vefted  in  any 
domeUic  tribunal,  there  would  foon  be  an  end  of  the  con-  £  243  3 
ftituiion,  by  deftroying  the  free  agency  of  one  of  the  confti- 
tttCAt  parts  of  the  fpvereign  legiflatiYC  power. 

Are  then^  it  may  be  alkedj  the  fubje£ls  of  England  to- 
tally dcftitute  p{  jemedy,  in  cafe  the  crown  (hould  invade 
dtdr  rightSf  either  by  private  injuries,  or  public  oppreffions  ? 
To  this  we  may  anfwerj  that  the  law  has  provided  a  remedy 
io  both  cafes. 

r 

And,  firftj  as  to  private  injuries :  if  any  perfon  has,  in 

point  of  property,  a  juft  demand  upon  the  king,  he  muft 

petitbn  him  in  his  court  of  chancery,  where  his  chancellor 

*ill  adminiiler  right  as  a  matter  of  grace,  though  not  upon 

compolfion  *!.     And  this  is  entirely  confonant  to  what  is  laid 

^lovn  by  the  writers  on  natural  law.  <'  A  fubje£t,"  fays  Puf« 

^ndorf',  *^  fo  long  as  he  continues  a  fubje^,  hath  noway 

*^  to  cUige  bis  prince  to  give  him  his  due,  when  he  refufes  it  i 

**  though  no  wife  prince  will  ever  refufe  to  (land  to  a  lawful 

**  contraA.  And,  if  the  prince  gives  the  fubjc£l  leave  to  en- 

^*  ter  an  a&ion  againft  him,  upon  fuch  contrad,  in  his  own 

**  courts,  the  a£lion  itfelf  proceeds  rather  upon  natural  equity, 

^*  than  upon  the  municipal  laws."  For  the  end  of  fuch  action 

^^  not  to  compel  the  prince  to  obferve  the  contra£t,  but  to  per^ 

Jidaie  him.     And,  as  to  pcrfonal  wrongs ;  it  is  well  obferved 

by  Mr.  Locke  ',  **  the  harm  which  the  fovereign  can  do  in 

^^  his  own  perfon  not  being  likely  to  happen  often,  nor  to 

**  extend  itfelf  far ;  nor  being  able  by  his  (ingle  flrength  to 

''  fiibvert  the  laws,  nor  opprefs  the  body  of  the  people^ 

\  ^inch.  L.  2.S5«    S«e  k  III.  c.  17*  t  on  Cot.  p.  1.  §  ftC5. 

'Uwof  N.  and  K.  b.  S.  c.  ig. 

'<  (fliould 
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«<  ((hould  any  prince  hare  fo  tnuch  wealdiefii  and  SlHiatnrt 
<'  as  to  endeavour  to  do  it,)-*  the  inconveniency  therefore  of 
<*  feme  particular  mifchief^i  that  may  happen  fometimeS) 
*<  when  a  heady  prince  cornea  to  the  throiley  are  well  mon* 
**  peiifed  by  the  peace  of  the  public  and  fecurity  of  tb< 
*^  governments  in  the  perfon  of  the  chief  magiftrate  bdog 
*<  .thus  fet  out  of  the  reach  of  danger/' 

C  244  ]  Next,  as  to  cafes  of  ordinary  public  oppreflion^  nrhtte  drf 
vitals  of  the  conftitution  are  not  attacked^  the  law  hath  aid 
adigned  a  remedy.  For  as  a  king  cannot  mifufe  his  power, 
without  the  advice  of  evil  counfeilors,  and  the  affiftance  of 
wicked  miniftersi  thefe  men  may  be  examined  and  punifliedi 
The  conftitution  has  therefore  provided,  by  meansof  in£fl^ 
mentS)  and  parliamentary  impeachments^  that  no  man  DnH 
dare  to  alTift  the  crown  in  contradidion  to  the  laws  of  ^ 
land.  But  it  is  at  the  fame  time  a  maxim  in  thofe  laws*  tbt 
the  king  himfelf  can  do  no  wrong  :  fince  it  wonld  be'a  gitat 
weaknefs  and  abfurdity  in  any  fyftem  of  pofitive  law,  to  it* 
fine  any  poflible  wrong,  without  any  poDible  redrefs. 

For,  as  to  fuch  public  oppreffions  as  tend  to  diflblve  Ai  .^ 
conftitution,  and  fubvert  the  fundanlentals  bf  govemfflcoty  ] 
they  are  cafes,  which  the  law  will  not,  out  of  decency,  tof' 
pofe  :  being  incapable  of  diftrufting  thofe,  whom  it  has  in- 
vefted  with  any  part  of  the  fuprcme  power ;  ■  fince  fuch  dif- 
truft  would  render  the  cxcrcife  of  that  power  precarious  and 
impradicable  ^  For,  wherever  the  law  exprefles  it's  diftruft 
of  abufe  of  power,  it  always  vefts  a  fuperior  coercive  aatho- 
rity  in  fome  other  hand  to  corre£b  it ;  the  very  nodon  of 
which  deftroys  the  idea  of  fovereignty.  If  therefore  (for  ei- 
amplc)  the  two  houfes  of  parliament,  or  cither  of  them,  had 
Avowedly  a  right  to  animadvert  on  the  king,  or  each  other,  if 
if  the  king  had  a  right  to  animadvert  on  either  of  the  hoafeSi 

t  See  thcfe  points  more  fully  difcufled  tbe  very  karned  author  hit  thnimia«T 
In  the  ctrfiJerathns  of  the  l&w  •/  forftit  •  new  anc:.  imponant  lights  oa  the  UcCaiC 
Kr/,   3d  edit.  pag.  I09««X26«  wherein    of  our  happy  cooflitucmu 

that 
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it  bnmch  of  the  legiflature,  fo  {\i\>je€t  to  anImad?erfion, 

old  inftandy  ceafe  to  be  part  of  the  fupreoie  power  ;  the 

anoe  of  the  conftkution  would  be  overturned  ;  and  that 

Hcb  or  branches^  in  which  this  jurirdi£lion  refidcd>  would 

covipletely  fovereign.    The  fuppofition  of  law  therefore 

that  neither  the  king  nor  either  houfe  of  parliament  (col- 

\xfdj  taken)  is  capable  of  doing  any  wrong ;  fince  in  fuch 

es  the  law  feels  itfelf  incapable  of  furnifhing  any  adequate 

ledy.    For  which  reafon  all  oppreifions,  which  may  hap-  [  245  J 

\  to  (jpring  from  any  branch  of  the  fo?ereign  powcr^  muft 

«flarily  be  out  of  the  reach  of  znj Jiated  ru/e,  or  expre/r 

4  provifion  :  but,  if  ever  they  unfortunately  happen^  the 

dencf  of  the  tunes  muft  provide  new  remedies  upoa  new 

nrgencies. 

[ia>if£D>  it  is  founds  by  experience,  that  whenever  the 
eooftittttional  oppreflions,  even  of  the  fovereign  power^ 
voce  wit^  gigantic  ftrides  and  threaten  defolation  to  a. 
iCt  mankind  will  not  be  reafoned  out  of  the  feelings  of 
xunity }  nor  will  facrifice  their  liberty  by  a  {crupuious 
terence  to  thofe  political  ma;cim9|  wliich  were  originally 
ibliflied  to  preferve  it.  And  therefore^  though  the  poCtive 
'I  are  filent,  experience  will  furnifli  us  with  a  very  re- 
rkable  cafe,  wherein  nature  and  reafon  prevailed.    When 
g  James  the  lecond  invaded  the  fundamental  conftitution 
the  realiDy  the  convention  declared  an  abdication,  wheiebf 
throne  was  rendered  vacant,  which  induced  a  new  fettle« 
nt  of  the  crown.  And  fo  far  as  this  precedent  leads,  and 
farther,  we  may  now  be  allowed  to  lay  down  the  lavf 
redrefs  againft  public  opprcflion.    If  therefore  any  future 
nee  ihottld  endeavour  to  fubvert  the  conftitutioh  by  break-^ 
the  original  contraA  between  king  and 'people,  flioold 
late  the  fundamental  laws,  and  (hould  withdraw  himfclf 
of  the  kingdom ;  we  are  now  authorized  to  declare  tha^ 
\  conjunction  of  circumftances  would  amount  to  an  abdi- 
on^  and  the  throne  would  be  thereby  vacant.    But  it  is^ 
for  us  to  fay  that  any  one,  or  two^  of  thefe  iogredienta 
lid  amount  to  fuch  a  fituation  \  for  there  our  precedent 

7  would 
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would  fail  uf  •  In  thefe  therefore,  or  other  circomftancet, 
which  a  fertile  imagination  may  fumi(hy  fince  both  law  and 
hiftory  are  filent,  it  becomes  us  to  be  filent  too ;  leaying  (o 
future  generationsi  whenever  ncceflity  and  the  fafety  of  the 
whole  (hall  require  it,  the  exertion  of  thofe  inherent  (thoogh 
latent)  powers  of  fociety,  which  no  climate,  no  time,  no 
conftitution,  no  contra£t,  can  ever  deftroy  or  diminiOi, 

C  34^  1:  ^*  Besides  the  attribute  of  fovereignty,  the  law  aUa 
afcribes  to  the  king,  in  his  political  capacity,  abfolute/cr* 
ft&ioHn  The  king  can  do  no  wrong.  Which  ancient  and 
fundamental  maxim  is  not  to  be  underllood,  as  if  cftif 
thing  tranfa^ed  by  the  government  was  of  courfe  juft  and 
lawful,  but  means  only  two  things.  Firft,  that  whatever  \ 
is  exceptionable  in  the  condu£l  of  public  affairs  is  not  to  be 
imputed  to  the  king,  nor  is  he  anfwerable  for  it  perfonallf 
to  his  people :  for  this  doclirine  would  totally  deftroy  that 
cottftitutional  independence  of  the  crown,  which  is  neceffaif 
for  the  balance  of  power  in  our  free  and  adive,  and  diere- 
fore  compounded,  conftitution.  And,  fecondly,  it  meant 
that  the  prerogative  of  the  crown  extends  not  to  do  any  ill* 
jury  ;  it  is  created  for  the  benefit  of  the  people,  and  theft* 
fore  cannot  be  exerted  to  tlieir  prejudice  **  (2]  • 

.  The  king,   moreover,   is   not  only  incapable   of  iaat  t 
wrong,  but  even  of  thinking  wrong ;  he  can  never  mean  ^  \ 

•  Plowd.  487.  ' 
—    i 

(a  )  Or  perhaps  it  means  that,  although  the  king  is  fubjefl  totk   ! 
palfions  and  infirmities  of  other  men,  the  conftitution  hat  pre*   . 
(cribed  no  mode  by  which  he  can  be  made  perfonally  amenaUe  w 
any  wrong  that  he  may  adually  commit.     The  law  will  there&ie   | 
prefume  no  wrong,  where  it  has  provided  no  remedy. 

The  inviolability  of  the  king  is  eiTentially  ncceflary  to  the  fie* 
cxercife  of  thofe  high  prerogatives,  which  are  vefled  in  him,  no^ 
fi>r  his  own  private  fplendour  and  gratification,  as  the  vulgar  w 
Ignorant  arc  too  apt  to  imagine,  but  for  the  fecurity  and  prcfenS" 
of  the  real  happinefs  and  liberty  of  hit  fubjefls. 

15  4« 
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do  an  imptopcr  tJiIng:  in  him  is  no  folly  or  wcalcnefs.   '  And 
therefore  if  the  crown  (hould  be  induced  to  grant  any  fran- 
chife  or  privilege  to  a  fubje£t  contrary  to  reafon,  or  in  any 
wife  prejudicial' to  the  commonwealth ,  or  a  private  perfon, 
the  law  will  not  fuppofe  the  king  to  hare  meant  either  an 
Hnwife  or  an  injurious  aAion,  but  declares  that  the  king  was 
deceived  in  his  grant;  and  thereupon  fuch  grant  is  ren- 
dered void  J  merely  upon  the  foundation  of  fruud  and  decep- 
tion, either  by  or  upon  thofc  agents,  whom  the  crown  has 
bought  proper  to  employ.     For  the  law  will  not  caft  an 
impatation  -on  that  magiflrate  whom  it  jntruRs  with  the 
executive  power,  as  if  he  was  capable  of  intentionally  dif- 
''^rding  his  truft :  bat  attributes  to  mere  impofition  (to 
which  the  raoft  perfcft  of  fublunary  beings  mud  ftill  con- 
tinue liable)  thofe  little  inadvertencies,  wliich,  if  charged 
^  i\it  will  of  the  priiicc,  might  Icflcn  him  in  the  eyes  of 
•lis  fubjedls. 

TETftill,  notwithftanding  this  perfonal perfeflion,  which  (•  247  ] 
Ac  law'  attributes  to  the  fovercign,  the  conflituttou  has 
*Uowcd  a  latitude  of  fuppofing  the  contrary,  in  refpeft  to 
^thhoufes  of  parliament;  each  of  which,  in  it's  turn,  hath 
^^crrcd  the  right  of  rcmonftrating  and  Complaining  to  the 
*wg  even  of  thofe  afts  of  royalty,  which  are  mod  properly 
^nd  perfonally  his  own;  fuch  as  meiTages  figncd  by  himfelf, 
'ndfpecches  delivered  from  the  throne.  And  yet,  fuch  is 
^He  reverence  which  is  paid  to  the  royal  perfon,  that  though 
^e  two  houfes  have  an  undoubted  right  to  confzder  thefe 
^^  of  ftate  in  any  light  whatever,  and  accordingly  treat 
Acm  in  their  addreflcs  as  perfonally  proceeding  from  the 
prince,  yet  among  themfelvcs  (to  prefervc  the  more  perfeft 
decency,  and  for  the  greater  freedom  of  debate)  they  ufually 
fuppofe  them  to  flow  from  the  advice  of  the  adminiftration. 
*^utthe  privilege  of  canvafTing  thus  freely  theperfonal  zds 
^Uht  fovercign  (cither  dirc£lly,  or  even  through  the  medium 
^f  hit  reputed  advifers)  belongs  to  no  individual,  but  is  con- 
^d  to  thofe  augult  aifemblies:  and  there  too  the  obje£lion$ 
^uft  be  propofcd  with  the  utnioft  refpe£l  and  deference. 

Vol.  I.  Y  One 
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One  membf  r  was  fent  to  the  tower  ^»  for  fuggefttng  that  hit 
majedy's  anfwer  to  the  addrefs  of  the  commons  contained 
<'  high  words  to  fright  the  members  out  of  their  duty;'' 
and  another  ^,  for  faying  that  a  part  of  the  king's  fpeech 
<<  feemed  rather  to  be  calculated  for  the  meridian  of  Ger- 
**  many  than  Great  Britain,  and  thatf  the  king  was  a  ftran* 
^^  ger  to  our  language  and  conftitution.'' 

f    In  farther  purfuance  of  tliis  principle,  the  law  alfo  deter- 

:'  mines  that  in  the  king  can  be  no  negligence,  or  laches,  and 

I  therefore  no  delay  will  bar  his  right.    Nullum  tempus  occurrit 

regi  has  been  the  (landing  maxim  upon  all  occafions  (3) :  for 

the  law  intends  that  the  king  is  always  buGed  for  the  public 

good,  and  therefore  has  not  leifure  to  afiert  his  right  within 

the  times  limited  to  fubjedts}^.     In  the  king  alfo  can  be  no 

[[  248  ]  (lain  or  corruption  of  blood  :  for  if  the  heir  to  the  crown. 

were  attainted  of  treafon  or  felony,  and  afterwards  the  crowa 

fhould  defcend  to  him,  this  would  purge  the  attainder  ipfi, 

faBo^.   And  therefore  when  Henry  VII,  who  as  earl  of  Ridk. 

mond  Rood  attainted,  came  to  the  crown,  it  was  not  thought 

neceiTary  to  pafs  an  a£l  of  parliament  to  reverfe  this  attainder- 

becaufe,  as  lord  Bacon  in  his  hiftory  of  that  prince  infomn 

us,  it  was  agreed  that  the  affumption  of  the  crown  had    S9 

once  purged  all  attainders.     Neither  can  the  king  in  jud^;- 

^  Com.  Journ.  iS  Nov.  i635«  y  Finch.  L.  8a.  Co.  Litt.  9a 

x  Ihid.  4  Dec.  1717.  »  Finch.  L.  82. 

(3  )  In  Civil  actions  relating  to  landed  property,  by  the  9  Ocelli, 
c.  1 6.  the  king  like  a  fubjccl  is  limited  to  lixty  years.  Scfe  3  vyL  307. 
This  maxim  applies  alfo  to  criminal  profccutions,  which  are  brought 
in  the  name  of  the  king,  and  therefore  by  the  common  bw  thcrr 
is  no  limitation  in  treafon s,  felonies,  or  mifdemeanors.  By  the 
7  W.  III.  c.  7.  ian  indictment  for  treafon,  except  for  an  attempt 
to  alTaflinate  the  king,  muft  be  found  within  three  years  after  the 
commiflion  of  the  trcafonablc  adt.  4  Vol.  351.  But  where  the 
legiflature  has  fixed  no  limit,  nullum  tempus  occurrit  regi  holds  true: 
thus  ;i  man  may  be  convi6led  of  murder  at  any  diftance  of  tune 
within  his  life  after  the  commiflion  of  the  crime.  This  mvv^ 
obtains  ftill  in  full  force  in  Ireland,   i  Ld.  Mountm,  ^6c. 

^         mcnt 
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ment  of  law,  as  king,  ever  be  a  minor  or  under  age  \  and 
therefore  his  royal  grants  and  aflents  to  ads  of  parliament 
are  good^  though  he  has  not  in  his  natural  capacity  attained 
the  legal  age  of  twenty-one  ^  By  a  ftatute  indeed,  28  Hen. 
VIII.  c  17.  power  was  given  to  future  kings  to  refcind  and 
reiroke  all  aQs  of  parliament  that  (hould  be  made  while  they 
were  under  the  age  of  twenty-four :   but  this  was  repealed 
by  the  ilatute  i  Edw.  VI.  c.  11.  fo  far  as  related  to  that 
prince ;  and  both  (latutes  are  declared  to  be  determined  bv 
24  Geo.  II.  c.  24*     It  hath  alfo  been  ufually  thought  pru* 
dent,  when  the  heir  apparent  has  been  very  young,  to  ap- 
point a  prote£lor|  guardian,  or  regent,  for  a  limited  time : 
but  the  very  neceflity  of  fuch  extraordinary  provifion  is  fuf- 
ficient  to  demonftrate  the  truth  of  that  maxim  of  the  com- 
oum  law,  that  in  the  king  is  no  minority ;  and  therefore  he 
bath  no  legal  guardian  '*• 

*Co.Litt.  43.     2ln(l.  proem.  3*  on  his  death.bed  named  a  regent  and  1 

^  The  methods  of   appointing  chit  guardian  for  hit  infant  fon  Henry  VT, 

P?fiao  or  regent  have  been  fo  Tarious,  then  nine  months  old  !   but  the  parlia- 

*>4  tbe  duration  fX  his  power  fo  uncer-  ment  altered  hi*  difpofitioo,  and  appoint* 

^1  that  frmn  hence  alone  it  may  be  ed  a  prote^or  and  council,  with  a  fpecial 

cdkAed  that  hit  office  is  unknown  to  the  limited  authority.  Both  thefe  princes  re- 

^onuBon  law ;   and  therefore  (as  fir  Ed.  mained  in  a  ftate  of  pupilage  till  the  age 

^"irdCeke  faysy  4  Inft.  58.)  the  fureft  of  twenty. three.     Edward  V,  at  the  age 

^  b  to  have  him  made  by  authority  of  thirteen,  was  recommended  by  his  fa* 

^dtt  great  council  in  parliament.  The  ther  to  the  care  of  the  duke  of  Clocef* 

^of  Pembroke,  by  his  own  authority  ter;  who  was  declared  prote£lor  by  the 

*fliunedin  very  troublefome  times  the  privy  council.      The  ftatutes  25  Heo. 

'^icacy  of  Heii.  Ill,  who  was  then  only  Vlll.  c.  12.  and  %%  Hen.  VIII.  c.  7. 

^  years  old  \   but  was  declared  of  fall  provided,  that  the  fuccelTor,  if  a  male 

ijeby  the  pope  at  fevcntecn,  confirmed  and  under  eighteen,  or  if  a  female  and 

^he  great  charter  at  eighteen,  and  took  under  lixteen,  fhould  be  till  fuch  age  ia 

^'^  him  the  adminiftration  of  the  go-  the  government  of  his  or  her  natural  mo« 

^cnuscDC  at  twenty.     A  guardian  and  ther,  (if  approved  by  the  king)  and  fuch 

^^BBcjl  of  regency  were  named  for  Ed«  o^her  councilors  as  his  majefty  ihould 

^Vd  HI,  by  the  parliameor,  which  de-  by  will  or  otherwife  appoint :  and  he  ac* 

Y^  hia  fatiur ;  the  young  king  being  cord'ngy  appointed  his  fixteenezecutora 

^  fifteen,  and  not  afTuming  the  go^  to  have  the  government  of  his  fon  £d« 

^tnment  till  three  years  after.     When  ward  VI,  and  jihe  kingdom,  which  exe- 

^iicluid  II  fttcceeded  at  the  age  of  eleven,  cutort  ele6)ed  the  earl  of  Hertford  pro* 

^  doke  of  Lancafler  took  upon  him  te£lor.     The  ftatute  24  Gea  II,  c.  24* 

^  management  of  the  kingdom,  till  in  cafe  the  crown  ihould  defceod  to  any 

^  ftfliainent  met,  which  appointed  a  of  the  chiUren  of  Frederic  late  prince  of 

^^Qttal  coaocil  to  affift  him.    Henry  V  Wftles  under  the  age  of  eighteen,  ap- 

Y  %  pointed 
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/         III.  A  TfiiRD  attiibuDe  of  the  Icing's  majefty  is  his  /vt^- 
iuity.     The  law  afcribesto  hinii  in  his  political  capacity,  an 

Vabfolute  immortality.  The  king  never  dies.  Henry,  Ed- 
ward, or  George  may  die  \  but  the  king  furvives  them  alL 
For  immediately  upon  the  dcccafe  of  the  reigning  prince  in 
his  natural  capacity,  his  kingfhip  or  imperial  dignity,  by 
a£l  of  law,  without  any  interregnum  or  interval,  is  vefted  at 
once  in  his  heir ;  who  is,  eo  ifijlanti^  king  to  all  intents  aad 
purpofes.  And  fo  tender  is  the  law  of  fuppofing  even  a  po£- 
iibility  of  his  death,  that  his  natural  difTolutioii  is  gene^ 
rally  called  his  demife  ;  demijjio  regis,  vcl  coronac  :  an  exprefr 
fion  which  fignifies  merely  a  transfer  of  property  ;  for,  as 
is  obferved  in  Flowden  ^,  when  we  fay  the  demife  of  the 
crown,  we  mean  only  that,  in  confequence  of  the  difunioa 
of  the  king's,  natural  body  from  his  body  politic,  the  king« 
dom  is  transferred  or  demifed  to  his  fucceflbr ;  and  fo  the 
royal  dignity  remains  perpetual.  Thus  too,  when  Edward 
the  fourth,  in  the  tenth  year  of  his  reign,  was  driven  from 
his  throne  for  a  few  months  by  the  iioufe  of  Lancader,  this 
temporary  transfer  of  his  dignity  was  dcnommatcd  his  A— 
mife ;  and  all  procefs  was  held  to  be  difcontinued^  as  upoa 
natural  death  of  the  king*. 


y 


I  250  y    We  arc  next  to  confider  thofe  l>ranchei>of  the  roynl  prerc^* 
gative,  which  inveft  thus  our  fov^ercign  lord,  thus  all-perftCt 
and  immortal  in  his  kingly  capacity,  with  a  number  of  au#- 
thorities  and  powers ;  in  the  exertion  whereof  conftils  the 
executive  part  of  government.     This  is  wifely  j^accd  in  st 
fingle  hand  by  the  Britifh  conftltution,  for  the  fake  of  una- 
nimity, flrehgch,  and  difpatch.     Were  it  placed  in  many 
hands,  it  would  be  fubje£l  to  many  wills  :  many  wills,  if 
difunited  and  drawing  different  ways,  create  weakncfe  in » 

pointed  ihe  prirtccfs  dowager ;— -and  that  and  regcnr,  till  the  foccefTof  attawi  fucU 

of  5  Geo.  III.  c.  17.  ia  cafe  of  a  like  age,  atFidcd  by  a  council  of  regency  t 

defcent  to  any  of  his  prefent  niiijcfty's  ihe  powers  tf  them  aU  being  exp'e^'f 

children,  empowers  the  king  to  name  dt-fi  :ed  ond  fetdoxwniri  the  fevcnU  «»** 
either  the  qifeen,  the  princefs  dowager,        c  Piowd.  177.  a34.. 
er  any  defcendant  of  king  George  H  re.         «>  M.  49  Hen.  VI.  pi.  1^8. 
Ading  in  this  kingdoni  j— Co  be  guardi^a 

gonrnmcnt; 
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gorernment ;  and  to  unite  tliofc  fcverar  wills,  and  reduce 
\hem  to  one,  is  a  work  of  more  time  and  delay  than  the  exi- 
gencies of  ftate  will  afford.     The  Wing  of  England  is  there- 
fore not  only  the  chief,  but  properly  the  fole,  magiftrate  of 
the  nation;  all  others  afting  by  commifTion  from,  atid  in 
due  fubordination  to  him  :  in  like  manner  as,  upon  the  great 
itvelution  in  the  Roman  ftate,  all  the  powers  of  the  antient 
magiftracy  of  the  commonwealth  were  concentered  in  the 
new  emperor  :  fo  that,  as  Gravina  *  exprefles  it,  **  in  ejus 
"  unius  perfona  veierts  reipuhlicae  vis  atque  majeflas ^er  .cumu* 
"  ktas  magrflratuum  poteJlaUs  expritnebatur.** 

Atter  what  has  been  premifed  in  tliis  chapter,  I  (hall  not 
(I  truft)  be  confidered  as  an  advocate  for  arbitrary  power, 
[      vhcn  I  lay  it  dovjrn  as  a  principle,  tliat,  in  the  exertion  of  law- 
^  prerogative,  the  king  is  and  ought  to  be  abfolutc;  that  is, 
fofar  abfolBtCt  that  there  is  no  legal  authority  that  can  either 
*fcbyorrefift  him.     He  may  rejeft  what  bills,   may  make 
*lwit  treaties,  may  coin  what  money,  may  create  what  peers, 
^Vj  pardon  what  ofTctices  he  pleafes  :  unlefs  where  the  con- 
ftitition  hath  exprefsly,  or  by  evident  confequence,  laid  down 
feme  exception  or  boundary ;  declaring,    that  thus  far  the 
Ptcrogative  fliall  go  and  no  farther.  For  othcrwife  the  power 
^the  crown  would  indeed  be  bat  a  name  and  a  (hadow,  in- 
sufficient for  the  ends  of  government,  if,  where  it's  jurifdic- 
fion  1$  clearly  eftabliOied  and  rJlowed,  any  man  or  bodj  of 
^nwere  permitted  to  difobey  it,  in  the  onlinary  courfe  of 
*^W:  I  fay,  in   the  ordinary  courfe  of  law  ;  for  I   do   not 
^w  fpeak  of  thofe  extraorSnary  recourfos  to  firll  principles,  [  251   ] 
^Mdt  arc  necefliiry  when  the  contrafls  of  fociety  are  in  dan-, 
IPr  of  diflblution,  and  the  law  proves  too  weak  a  dcfencey 
*pinft  the  violence  of  frauil  or  opprcnion.     And  yet  the 
^ant  of  attending  to  this  obvious  diftinflion  has  occafioncd 
^ncfc  doflrines,  of  abfolute  power  in  the  prince  and  of  na- 
^WA  refiftancc  by  the  people,  to  he  much  mifunderflooJand 
PCfTcrtcd,  by  the  advocates  for  ilavcry  on  the  o\e  hand,  and 
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the  demagogues  of  fzCdon  on  the  other.  The  former,  ob- 
ferving  the  abfolute  fovereignty  and  tranfcendent  dominion 
of  the  crown  laid  down  (as.it  certainly  is)  mod  ftronglyaud 
emphatically  in  our  law-books,  as  well  as  our  homilies,  have 
denied  that  any  cafe  can  be  excepted  from  fo  general  and 
pofitive  a  rule  i  forgetting  how  impoSible  it  is,  in  any  pra6li- 
cal  fyftem  of  laws,  to  point  out  beforehand  thofe  eccentrical 
remedies,  which  the  fudden  emergence  of  national  diftrefs 
may  dilate,  and  which  that  alone  can  juftify.  On  the  othei 
hand,  over-zealous  republicans,  feeling  the  abfurdity  of  un- 
limited paflive  obedience,  have  fancifully  (or  fometimes  fac* 
tiouily)  gone  over  to  the  other  extreme :  and,  becaufe  refi(l« 
ance  is  juftifiable  to  the  perfon  of  the  prince  when  the  being 
of  the  ftatc  is  endangered,  and  the  public  voice  proclaims 
fuch  reG (lance  ncceflary,  they  have  therefore  allowed  to  everj 
individual  the  right  of  determining  this  expedience,  and  c^ 
employing  private  force  to  reGft  even  private  oppref&on.  ^ 
do£^rincprodu£liveof  anarchy,  and  (in  confequence)  equall. 
fatal  to  civil  liberty  as  tyranny  itfelf.  For  civil  liberty,  rightJ 
underltood,  conGfts  in  protedling  the  rights  of  individuals  %> 
the  united  force  of  fociety  :  fociety  cannot  be  maintained,  an< 
of  courfe  can  exert  no  protection,  without  obedience  to  foixi( 
fovcreign  power:  and  obedience  is  an  empty  name,  if  every 
individual  has  a  right  to  decide  how  far  he  himfclf  fhall  obcy« 

In  the  exertion  therefore  of  thofe  prerogatives,  which  tic 
law  has  given  him,  the  king  is  irreGdible  and  abfolute,  ac-' 
cording  to  the  forms  of  the  conftitution.  And  yet,  if  the  con- 
fequence of  that  exertion  be  manifeftly  to  the  grievance  or 
difhonour  of  the  kingdom,  the  parliament  will  call  his  adyiC^^' 
t  252  ]  to  a  jufl  and  fevere  account.  For  prerogative  confiding  (w 
Mr.  Locke^  has  well  defined  it)  in  the  difcretionary  power  of 
adling  for  the  public  good,  where  the  poGtive  laws  are  fileot; 
if  that  difcretionary  power  be  abufed  to  the  public  dctri- 
ment,  fuch  prerogative  is  exerted  in  an  unconditutional 
manner.  Thus  the  king  may  make  a  treaty  with  a  foreign 
ftatc,  which  fhall  irrevocably  bind  the  nation}  and  yet,  wheu 

f  on  Gov.  2.  §  i66.  , 
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fach  treatiet  have  been  judged  pernictoa8>  impeachments 
have  parfaed  thofe  minifterSf  by  whofe  agency  or  advice 
they  were  concluded. 

The  prerogatives  of  the  crown  (in  the  fenfe  under  which  \ 

we  are  now  confidertng  them)   refpecl  either  this  nation's  j 

intercourfe  with  foreign  nations^  or  i^'s  own  domeftic  go-  / 
vemment  and  civil  polity. 

WrTH  regard  to  foreign  concerns,  the  king  is  the  delegate 
orreprefentative  of  his  people.  It  is  impoffible  that  the  indi- 
Tidoalsof  a  ftate, in  their  colle£live  capacity,  can  tranfafl  the 
afliurs  of  that  ftate  with  another  community  equally  nume- 
nms  as  themfelves.  Unanimity  muft  be  wanting  to  their 
neafures,  and  ftrength  to  the  execution  of  their  counfcls.  In 
tbe  king  therefore,  as  in  a  center,  all  the  rays  of  his  people 
ve  nnited,  and  form  by  that  union  a  confiftcncy,  fplendor^ 
>ad  power,  that  make  him  feared  and  refpcfted  by  foreign 
potentates ;  who  would  fcruple  to  enter  into  any  engagement, 
^  muft  afterwards  be  revifed  and  ratified  by  a  popular  af« 
fembly.  What  is  done  by  the  royal  authority,  with  regard 
to  foreign  powers,  is  the  a£l  of  the  whole  nation  :  what  is 
^one  without  the  king's  concurrence  is  the  aft  only  of  pri-* 
^te  men.  And  fo  far  is  this  point  carried  by  our  law,  that 
tt  hath  been  held  <,  that  (hould  all  the  fubjefts  of  England 
Blake  war  with  a  king  in  league  with  the  king  of  England, 
without  the  royal  aflent,  fuch  war  is  no  breach  of  the  league. 
And,  by  the  ftatute  2  Hen.  V.  c.  6.  any  fubjeft  committing 
^s  of  hoftility  upon  any  nation  in  league  with  the  king  was 
^dared  to  be  guilty  of  high  treafon :  and,  though  that  a£fc 
^  repealed  by  the  ftatute  20 Hen.  VI.  c.  1 1.  fo  far  as  re- 
lates to  the  making  this  oflencc  high  treafon,  yet  ftill  it  re-  [  253  ] 
i*)ains  a  very  great  offence  againft  the  law  of  nations,  and  pa- 
yable by  our  laws,  either  capitally  or  otherwife,  according 
to  \hc  circumftances  of  the  cafe. 

I.  The  king,  therefore,  confidered  as  the  reprefentative  of 
^  people^  has  the  fole  power  of  fending  embafladors  to  fo- 

S  4liift.  152. 
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reign  ftatesi  and  receiving  embaiTadors  at  honle.  I  This  mij 
lead  us  into  a  (hort  digreiT^on^  by  way  of  inquiry,  liow  far  the 
municipal  laws  of  England  intermeddle  with  or  prpted  the 
rights  of  thefe  meflengers  from  one  potentate  to  anoth^ri 
whpm  we  call  embafladprs. 

The  rights,  \he  powers,  the  duties,  and  the  privileges  of 
embafiadors  are  determined  by  the  law  of  nature  and  nations, 
and  not  by  ^ny  municipal  conditutions.  For,  astheyrepre- 
fent  the  perfons  of  their  refpe£live  mailers,  who  owenofub^ 
je£lion  to  any  laws  but  thofe  of  their  own  country,  tteirao 
tions  are  not  fubje£l  to  the  control  of  the  private  law  of  that 
ftate,  wherein  they  are  appointed  to  refide.  He  that  is  fub- 
je£l  to  the  coercion  of  laws  is  neccfTarily  dependent  on  that 
power  by  whom  thofe  laws  were  made  :  but  an  embaflador 
ought  to  be  independent  of  every  power,  except  th^t  by  which 
he  is  fent ;  and  of  confequence  ought  not  to  be  {{ih]c&  tp 
the  mere  municipal  laws  of  that  nation,  wherein  he  is  toes* 
ercife  his  funftions.  If  he  grofsiy  offends,  or  makes  an  ill 
ufe  of  his  chara£ler,  he  may  be  feat  home  and  accufed  befoxe 
his  mailer  ^;  who  is  bound  either  to  do  juilice  upon  him,  or 
avow  himfcif  the  accomplice  of  his  crimes*.  Put  there  i5 
great  difputc  among  the  writers  on  the  laws  of  nations,  whe- 
ther this  e^^emption  of  embailadors  extends  to  all  crinesy  ^ 
well  natural  as  pofitlve ;  or  whether  it  only  extends  to  fuch 
2S  ^c  ma/a  prohihita,  as  coining,  and  not  to  thofe  that  are 
ma/a  i/x/e,  as  murder''.  Our  law  feems  to  have  formcrif 
taken  in  the  rettri£lion,  as  well  as  the  general  exemption 
^  254  J  For  it  has  been  held,  both  by  our  common  lawyers  and  cifi* 
lians ',  that  an  embaiTador  is  privileged  by  the  law  of  nature 
and  nations  ;  and  yet,  if  he  commits  any  oiFcnce  againilthc 
law  of  reafon  and  nature,  he  (hall  lofe  his  privilege  »:  awl 
that  therefore,  if  an  embaiTador  confpires  the  death  of  the 

k  Ai  wa3  done  with  count  Gyllen-  Birbcyrac's  PuflT//.  8.  e.  9.  §9*  *  '7' 

berg  tbc  Swedifh  zniniAcr  to  Great  B.i-  Van  Rynkerihoek  deforo  hgatvr,  c*  iTf 

t»in.  yS.  D.  1716.  *  18,  19. 

1  Sp.  L.  »6.  2T.  '  I  Roll.  Rep.  175.     3  BuUb.  jT* 

*  Van  L:e-".\cn    1/;  f/*    V^-  /•  ^7*         "  4  Inft.  I53« 

klnj 
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ling  in  whofe  land  he  is,  he  may  be  condemned  and  exe- 
cuted for  treafon ;  but  if  he  commits  any  other  fpecies  of 
trcafon,  it  is  othcrwife,  and  he  muft  be  fent  to  his  own 
kingdom  \    And  thefe  poGtions  fc^em  to  be  built  upon  good 
appearance  of  reafon.  For  fincc,  as  we  have  formerly  (hewn, 
all  municipal  laws  aft  in  fubordination  to  the  primary  law 
of  nature,  and,  where  they  annex  a  punifhment  to  natural 
ctimes,  are  only  declaratory  of  and  auxiliary  to  that  law  \ 
therefore  to  this  natural  univerfal  ruli  of  juftice  embaiT.idors, 
as  well  as  other  men,  are  fubjefk  in  all  countries;  and  of 
confcqucncc  it  is  reafonable  that,  wherever  they  tranfgrefs 
it,  there  they  (hall  be  liable  to  make  atonement  ••  But,  how- 
ler thefe  principles  might  formerly  obtain,  the  general  prac- 
tice of  this  country,  as  well  as  of  the  reft  of  Europe,  feems 
now  to  purfue  the  fentiments  of  the  learned  Grotius,  that 
Ac  iecurity  of  embaffadors  is  of  more  importance  timn  the 
pwuflimcnt  of  a  particular  crime  '•     And  therefore  few,  if 
^^Jitxzmplts  have  happened  within  a  century  paft,  where 
^  cmbaOador  has  been  puni(hed  for  any  offence,  however 
*^ious  in  it's  nature  (4}. 

*  I  R»ll.  Rcpi  1 3  5.  fsena  e/l  pr^epondiffit,    (de  Jure  I*  Of 

*  FoiUr*! reports.  iSf.  ^.  18  4.  4) 
t  Stm/k0M  UgatvBm  mtiliiati  quai  ex 


(4)  In  the  year  1654,  during  the  protcftoratc  of  Cromwell, 
^  Fiataleon  Sa,  the  brother  of  the  Portugurie  embaflador,  who 
Mken  jbincrd  with  him  in  the  (ame  comminion,  was  tried,  con^ 
^<ded^  and  executed,  for  an  atrocious  murder.  Lord  Hale,  i .  P. 
C.  99,  s^prores  of  the  proceeding  5  and  Mr.  J,  Fofler  (p.  188.) 
though  a  modern  writer  of  law,  lays  It  down  that,  "  for  murder  and 
**  other  offences  of  great  enormity,  which  arc  againft  the  light  of 
**  natiuie  and  the  fundamental  laws  of  all  fociety,  cmbafl'adors  are 
'*  certainly  liable  to  anfwcr  in  the  ordinary  courfe  of  j nit icr,  as 
'*  other  pcribns  offending  in  the  like  manner  arc  :"  but  Mr.  Hume 
^bfcrvcs  upon  this  cafe,  that  "  the  laws  of  nations  were  hcie 
**  plainly  violated."  7  Vol.  237.  And  Vattel  with  irrcllflible 
jollity  contends,  that  the  univerfal  inviolability  of  an  embaflador 
^  an  objc£t  of  much  great<T  importance  to  the  v/orld  than  their 

*^  J'^iiiiiriiincnt 
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In  rerpe£l  to  civil  fuits,  all  the  foreign  jurida  agree,  tbat 
ncitlier  an  embaflador,  or  any  of  his  train  or  comites^  can  be 
profecuted  for  any  debt  or  contra£t  in  the  courts  of  that 
kingdom  wherein  he  is  fent  to  relide.  Yet  fir  Edward  Coke 
maintains,  that,  if  an  embafTador  ipake  a  contra£i  which  is 
good  jure  gentium^  he  (hall  anfwer  for  it  here  **.  But  the 
truth  is,  fo  few  cafes  (if  any)  had  arifen,  wherein  the  privi- 
lege >vas  either  claimed  or  difputcd,  even  with  regard  to  civil 
fuits,  that  cur  law-books  are  (in  general)  quite  filent  upoa 
F  255  ]  it  previous  to  the  reign  of  queen  Anne  \  when  an  cmbafli- 
dor  from  Peter  the  great,  czar  of  Mufcovy,  was  a^iually  v* 
reded  and  taken  out  of  his  coach  in  London  %  for  a  debt  of 
fifty  pounds  which  he  had  there  contracted.     Infteadof  ap* 

q  4  Inft.  153.  '11  July  170S.  •  Boyer's  annals  cf  queen  Anae. 


poniihmcnt  for  criines  however  contrary  to  natural  juftice.  **  A 
«.*  minifter,"  fays  that  profound  writer,  ♦♦  is  often  charged  wiA* 
<*  commiflion  difagrceablc  to  the  prince  to  whom  he  is  fent  K 
**  this  prince  has  any  power  over  him,  and  cfpecialjy  if.  his  autho- 
**  rity  be  fovcreign,  how  is  it  to  be  expeded  that  the  miniftercan 
**  execute  his  maftcr's  orders  with  a  proper  freedom  of  iniiKl» 
"  fidelity,  and  firmncfs  ?  It  is  neceflar)'  he  (hould  have  no  faarw 
"  to  fcar>  that  he  cannot  be  diverted  from  his  fun^liont  by  ai^ 
**  chicanery.  He  muft  have  nothing  to  hope,  and  nothing  to  feafi 
••  from  the  fovereign  to  whom  he  is  fent.  Therefore,  in  order  to 
**  the  fuccefs  of  his  miniftiy,  Vcmuilbe  independent  of  the  (©▼«- 
**  reign's  authority,  and  of  the  jurifdiction  of  the  country  botb 
**  civil  and  criminal***  B.  4.  c.  7.  f.  .92.  where  this  fubjediaii*" 
cttlTed  in  a  mofl.  luminous  manner.  The  Romans,  in  the.io£ukyor 
their  fiate,  acknowledged  the  expediency  of  the  independence  of 
cmbafladors ;  for  when  they  had  received  embailadora  firom  the 
Tarquin  princes,  whom  they  had  dethroned,  and  had  afterwarfi 
dctcclcd  thofc  embafTadors  in  fecretly  committing  a6^8  -which  might 
have  been  confidered  as  treafon  againft  the  ftate,  they  fent  th«tri 
bitck  impuniflicd  ;  upon  which  JLivy  obforv'cs,  et  quanqvam  v'tfi f^ 
c'^-.'^'j'jjc',  Hi  hnjltum  loco  rjfcntyjus  tamen  gentium  valuU,  Lib.  2.  c.4* 
Wh'jn  Bon.ilcar,  qui  Romamfulc  public  a  lyencraty  was  profecutcdai 
an  accoinplioe  In  the  afTaflination  of  Mafllva,   »Salluil  declare«jj* 

reus  ma^ts  ex  (rquo,  bonoque  quam  ex  jure  gentium.   Bell.  Jug.  c.  35* 

plying 
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pifing  to  be  difcharged  upon  his  privil<rge,  he  gave  bail  to 
ttie  aSion,  and  the  next  day  complained  to  thtr  queen.  The 
perfons  who  were  concerned  in  the  arrcft  wrere  examined 
before  the  prtTy  council^  (of  which  the  lord  chief  ju^ice  Holt 
was  at  the  fame  time  fMrorn  a  me/nber  *.)  and  fevcntcen  were 
committed  to  priTon ' :  mod  of  whom  were  profecuted  hj 
information  in  the  coart  of  queen's  bench,  at  the  fuit  of  the 
attorney  general ",  and  at  their  trial  brfore  the  lord  chief  jof- 
tice  were  convidted  of  the  fafts  by  the  jury  "^^  rcferving  the 
queftioQ  of  law,  how  far  thofe  fzCts  were  criminal,  to  be 
afterwards  argued  before  the  judges ;  vrhich  quedion  was 
nerer  determined  (5}.  In  the  mean  time  the  czar  refented 
this  affront  very  highly,  and  demanded  that  the  (hcnff  of 
Middlefex  and  all  others  concerned  in  the  arrcft  (hould  be 
poniOied  with  inftant  death  *•  But  the  queen  (to  the  amaze- 
nicnt  of  that  defpotic  court)  dircfted  her  fecrctary  to  inform 
*^,  "  that  (he  could  infii6l  no  punifhmcnt  upon  any,  the 
**  meaneft,  of  her  fubjefls,  unlefs  warranted  by  the  law  of 
^'  the  land :  and  therefore  was  perfuaded  that  he  would  not 
"  infift  upon  impoffibilities  J^."    To  fatisfy  howerer  the  cla- 

*  >5  July  1708.     UU.  X  17  Se^t.  I'oS.    UiJ. 

*  S5, 19  Jul/ 1 70S.     Hid,  7  II  Jan*   170S.     JM,  Mod.  Va, 

*  t}  Oa.  1708.    Jn'fJ.  HL^.  ixzv.  45<. 
V  14  Feb.  27CS.    /Aii. 


(5)  In  3  Burr.   14S0.   lord  Mansfield  declares,   that   *^  the 

**  Statute  of  queen  Anne  was  not  occaiioned  by  any  doubt,  whe« 

**  ther  the  law  of  nations,  particularly  the  part  relative  to  public 

**  nnoifters,  was  not  part  of  the  law  of  England,  and  the  infrac- 

**  tioo  criminal,  nor  intended  to  vary  an  iota  of  it."    And  he 

proceeds  to  fay,  that  lord  Talbot,  lord  Hardwicke,   and  lord 

Hoh,  were  clearly  of  the  fame  opinion.    But  the  infraclion  of  the 

bw  of  nations  can  only  be  a  mifdemcanor  punifhable  at  the  dif- 

^Tttion  of  the  court,  by  fine,  imprifonment,  and  pillory ;   and 

therefore  lord  Mansfield  lays,  the  perfons  convifted  were  never 

Wight  up  to  receive  judgment ;  for  **  no  punifhment  would  have 

**  been  thought  by  the  czar  an  adequate  reparation.     Such  a  fen- 

^  tence  as  the  court  would  haye  given,  he  would  have  thought 

••  a  frcfli  iafult." 

mours 
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iKOurs  of  the  foreign  niiniftcrs  (who  made  it  a  cofnmori  cauf(& 
as  well  as  to  appcafc  the  wrath  of  Peter,  a  bill  was  brought 
into  parliament ',  and  afterwards  pafled  into  a  law*,  to  pr^ 
vent  and  punifii  fuch  outrageous  infolence  for  the  futuric 
And  with  a  copy  of  this  a£l,  elegantly  engroiTed  and  illunx  i 
nated,  accompanied  by  a  letter  from  the  queen,  an  embaST^ 
dor  extraoixlinary  ^  was  commiflioned  to  appear  at  Mofcovsr^ « 
who  declared  *^  that  though  her  majefty  pould  not  infim<3 
Z  256  3  <(  fucb  a  puniflimenc  as  was  required,  becaufe  of  the  defied 
<<  in  that  particular  of  the  former  eftablifhed  eonftitutions 
«<  of  her  kingdom,  yet,  with  the  unanimous  confent  of  the 
*<  parliament,  Oie  had  caufed  a  new  acl:  to  be  paiTed,  to  ferve 
*^  as  a  law  for  the  future***    This  humiliating  ftep  was  ac- 
cepted as  a  full  fatisfaftion  by  the  czar;  and  the  ofFeoders, 
at  his  requed,  were  difchargcd  from  all  farther  profecutioo. 

This  ftatute**  recites  the  arreft  which  had  been  made,  *'io 
**  contempt  of  the  prote£lion  granted  by  her  m^effy,  con- 
**  trary  to  the  law  of  nations,  and  in  prejudice  of  therightj 
<<  and  privileges,  which  cmbafladors  and  other  public  mifli- 
**  ftecs  have  At  ajl  times  been  thereby  pofTdTed  of,  and  ought 
**  to  be  kept  facrcd  and  inviolable :"  wherefore  it  cna£k 
that  for  the  future  all  procefs  whereby  the  perfon  of  anjrcm- 
baflador,  or  of  his  domeftic  or  domeftic  fervant  may  be  ar- 
retted, or  his  goods  diftrained  or  feifed,  fhall  be  utterly  null 
and  vdid  ;  and  the  perfons'profecuti ng,  foliciting,  or  execut- 
ing fuch  procefe  (haH  be  deemed  violators  of  the  law  of  na- 
tions, and  diftnrbcrs  of  the  public  repofe ;  and  fliafl  fuftr 
fuch  penalties  and  corporal  punifliment  as  the  lord  chancellor 
and  the  two  chief  juftices,  or  any  two  of  them,  (hall  think 
fit (6). "But  It  is  exprefsly  provided,  that  no  trader,. within  tho 

.«  Com.  Journ.  23  Dec.  1708.  «  8  J^n.  17C9.     Bwycr,  iiid» 

a  2J  Apr.  1709.     Boyer,  iZrii.  d  7  Ann.  c.  12. 

*   Mr.  Whitwoiih, 


(6)   Perhaps  it  was  iJitcnd'jd  as  ;i  O/mplfmeiit  to  the  czur^  tlial- 
the  offender  is  dtp::.ii  cA'  the  tv:nl  by  jury  ;  and  as  he  is  to  f»"ltr 

anv  corporil  pjnlJ:vK;it  thai  t"..'o  oftLtlc  tijn-"  jwdgcs  may  ibii'N 

lit 


^fcription  of  the  bankrupt  laws,  who  (hall  be  >n  the  &rvice 
of  any  embafTidor,  (liall  be  privileged  or  protected  by  this 
a£t;  nor  (hall  any  one  be  punifhed  for  arrefluig  an  cmbufTa- 
dot's  fervant,  unlefs  his  name  be  regiilered  with  the  fccretary 
of  ftate,  and  by  him  tranfmitted  to  the  (heriifs  of  London 
tnd  Middlefex(7).  Exceptions  that  are  ilridly^  conformable 
to  the  rights  of  embafTadors  ^,  as  obfcrved  in  the  mod  civil- 
ized countries.  And,  in  confequcnce  of  this  (tatute,  thus 
declaring  and  enforcing  the  law  of  nations^  thcfe  privileges 
art  now  held  to  be  part  of  the  law  of  the  land,  and  are  r  2-7  '^ 
conilaotlj  allowed  in  the  courts  of  common  law  ^ 

!!•  It  18  alfo  the  king's  prerogative  to  make  treatle«,leagucs  ^ 
2Qd  alliances  with  foreign  Hates  and  princes.  For  it  is  by  the 
Jaw  of  nations  eflential  to  the  goodnefs  of  a  league,  that  it  be 
Oiadc  by  the  fovereign  power  ^  i  and  then  it  is  binding  upon 
tlic  whole  community :  and  in  England  the  fovereign  power^ 
quoad  ioc,  is  veftcd  in  the  perfon  of  the  king.  Whatever  con- 
^raQs  therefore  he  engages  in,  no  o;hcr  power  in  the  kingdoiH 
^an  legally  delay,  refill,  or  annul.  And  yet,  left  this  plenitude 
^f  authority  {hould  be  abufed  to  the  detriment  of  the  public, 
Ac  conftitution  (as  was  hinted  before)  hath  here  intcrpofcd 
*  check,  by  the  means  of  parliamentary  impeachment,  for 
Ae  puniihment  of  fuch  minifters  as  from  criminal  motives  adr 

*  Saepe juaefium  efl  an  ccmitum  nuiru!'  ^um  autem  ta  ret  w,mnun^uam  tmbm 

^'^  €t  jtati  habtndi  Junt^  ftd  Ugatum  iomi-  detUr'u,  eptimo  txiPtflo  in  qu'tbvjtiam  julis 

*^Wirr,  nan  ut  inJiruSllor  Jiat  IcgJtlo,  fed  crmi  i  cccptum fuii y  ut  legatvi  ter.erttur  exm 

*'*ht  ut  lucro  fito  cerfulan(,  infiitcrcs  fcrU  kihtre    r.cmenciaturam    c-.m'itum    fuyrum% 

"  ^trettorts.      Ely  fuamx/'n  bcs  fref^  de-  Van  Byokerfli.  c.  15.  fnpejintm* 

f*ndtnnt  et  ccmitum  loco  bainre  voluer»r.t  f  f  it7g.  aco.    Stra.  797. 

**t*i'ti  appartt  tnminfutis  eo  non  fertinere,  8  Pu(i'.  L.  cf  N.  b»  S.  c.  9.  §  6* 

^''*  »  Itgati  legatiotnjve  cjfi^lo  nen  funt. 


«t  to  inflicl,  the  caar  would  be  induced  to  believe,  that  any  fiature 
r^uifition  of  irillant  death,  could  be  complied  with  ;  but  as  the 
*^*tutc  has  not  made  the  offence  felony,  of  courfe  this  punifhmcnt 
^^not  extend  to  the  privation  of  life. 

(7)  But  he  mull  befidcs  be  av^ually  and  honaf.de  a  domcflic 
^m.    3  Burr.  1676.  1  Wilf,  20.  7V. 
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vife  or  conclude  any  treaty,  which  (hall  afterwards  be  ]udg< 
to  derogate  from  the  honour  and  intered  of  the  nation* 

III.  Upon  the  fame  principle  the  king  has  alfo  the  fo 
prerogative  of  making  war  and  peace.     For  it  is  held  by  s 
the  writers  on  the  law  of  nature  and  nations,  that  the  rigl 
of  making  war,  which  by  nature  fubfifted  in  every  individua 
is  given  up  by  all  private  perfons  that  enter  into  fociety,  an 
is  veiled  in  the  fovereign  power**:  and  this  right  is  given  ui 
not  only  by  individuals,  but  even  by  the  entire  body  of  pc 
pie,  that  are  under  the  dominion  of  a  fovereign.     It  woi» 
indeed  be  extremely  improper,  that  any  number  of  fubje^ 
fliould  have  the  power  of  binding  the  fuprcmc  magiftrate,  ^ 
putting  him  againft  his  will  in  a  ftatc  of  war.  Whatever  h.^ 
tilities  therefore  may  be  committed  by  private  citizens,  "^ 
ftatc  ought  not  to  be  afFefted  thereby ;  unlefs  that  (ho\i 
juftify  their  proceedings,  and  thereby  become  partner  in  tl 
guilt.  Such  unauthorized  voluntiers  in  violence  are  not  rani 
cd  among  open  enemies,  but  are  treated  like  pirates  ind  rob- 
bers :  according  to  that  rule  of  the  civil  law  * ;  hoftes-  hi  font 
qui  nobisy   aut  quibus  nos,  publice  bellum  decrevimus :  coiteri 
latrones  aut  praedones  funf ^   And  the  reafon  which  is  given  by 
C  258  ]  GrotiusJ,  why  according  to  the  law  of  nations  a  denunciation 
of  war  ought  always  to  precede  the  aft  ual  commencement  of 
hoftilities,  is  not  fo  much  that  the  enemy  may  be  put  upon 
his  guard,  (which  is  matter  rather  of  magnanimity  than  right) 
but  that  it  may  be  certainly  clear  that  the  war  is  not  under- 
taken by  private  perfons,  but  by  tlie  will  of  the  whole  commu- 
nity; whofe  right  of  willing  is  in  this  cafe  transferred  to  the 
fupreme  magiftrate  by  the  fundamental  laws  of  fociety.   So 
that,  in  order  to  make  a  war  completely  effeftual,  it  isnecci- 
fary  with  us  in  England  that  it  be  publicly  declared  and  dulf 
proclaimed  by  the  king's  authority ;  and,  then,  all  parts  or 
both  the  contending  nations,  from  the  higheft  to  the  lowcfti 
are  bound  by  it.  And  wherever  the  right  rcfidcs  of  beginning 
a  national  war,  there  alfo  muft  rcfide  the  right  of  ending  i^ 

h  Puff.  b.  8.  c.  6.   §  8.  and  Bar.         «  f/".  50.  16.  xi8. 
bejfr.  ill  Ik.  j  itjurt  k.  Qf  p.  /,  3.  c.  3.  §  if 

or 


or  thepower  of  making  peace.  And  tlve  famechrck  of  parli:i- 
mentary  impeachment,  for  improper  or  inglorious  condu^t^, 
in  beginning,  condu£ling,  or  concluding  a  national  war,  is 
iogeneral  fufficient  to  reftrain  the  minifters  of  the  crown  from 
a  wanton  or  injurious  exertion  of  this  great  prerogative. 

IV.  BuT^  as  the  delay  of  making  war  may  fometimes  be  de- 
trimental to  individuals  who  have  fufFer;:d  by  depredations 
froo)  foreign  potentates, our  laws  have  in  fomc  refpe^ls  armed 
thefubjedl  with  powers  to  impel  the  prerogative ;  by  diredling 
the  minifters  of  the  crown  to  ifTue  letters  of  marque  and  re- 
prifal  upon  due  demand :  the  prerogative  of  granting  which 
is  nearly  related  to,  and  plainly  derived  from,  that  other  of 
nuking  war ;  this  being  indeed  dnly  an  incomplete  (late  of 
noftilities,  and  generally  ending  in  a  formal  denunciation  of 
^v.  Thcfe  letters  are  grantable  by  the  hw  of  nations  '^, 
whenever  the  fubjefts  of  one  (late  are  opprcfTed  and  injured  by 
thofe  of  another  $  and  judice  is  denied  by  that  (late  to  which 
^opprcflfor  belongs.  In  this  cafe  letters  of  marque  and  repri- 
«1  (words  ufed  as  fynonimous  ;  and  fignifying,  the  latter  a 
^king  in  return,  the  former  the  pafling  the  frontiers  in  order 
*ofach  taking')  may  be  obtained,  in, order  to  feife  the  bodies 
orgoodsof  the  fubjefts  of  the  offending  (late,until  fatisfaftion 
^niade,  wherever  they  happen  to  be  found.  And  indeed  this  £  259  ] 
^ttftom  of  reprifals  feemsdi£lated  by  nature  herfelf;  for  which 
'^fonwe  find  in  the  moft  antient  times  very  notable  inftances 
^1  it ".  But  here  the  neceffity  is  obvious  of  calling  in  the  fo- 
tcrcign  power,  to  determine  when  reprifals  may  be  made  i 
elfe  every  private  fufFerer  would  be  a  judge  in  his  owil  caufe. 
^  purfuance  of  which  principle,  it  is  with  us  declared  by 
^heftatute  4  Hen.  V.  c.  7.  that  if  any  fubje£ls  of  the  realm 
*^  opprefTcd  in  the  time  of  truce  by  any  foreigners,  the  king 

*  Bu/./.  ^.  c,  2.  §  ^&  5.  prize  won  at  the  Eilan  games  by  hit  fa- 
Dafrefne.  tit.  Matca.                          ther  Neleus,  and  for  debts  due  to  many 

*  ^  the  account  given  by  Ncftor,  in  private  fubjeds  o(  the  P>)ian  kingdr^io  i 
*^  elevenih  book  of  the  Iliad,  of  the  out  of  which  b.oty  the  king  took  three 
^Pffals  made  by  himfelf  on' the  Epei*n  hundicd  hsad  of  cattle  for  his  own  dc- 
'*fenj  from  wl)om  he  took  a'  multi-  'mand,  and  iht  reft  were  equitably  di- 
^  of  cattle,  as  a  fatisfa^ion  for  a  vidcd  among  tike  ether  creditors. 

"'2  will 


^59  ^^^    RlGHtt  fioOKti. 

will  pint  marque  in  due  form,  to  all  that  feel  themfelTei 
grieved.  Which  form  is  thus  direfted  to  be  obferved :  the 
fufFerer  muft  firft  apply  to  the  lord  privy-feal  *,  and  he  flull 
make  out  letters  of  requeft  under  the  privy-feal;  and  if,  after 
fuch  requeft  of  fatisfadiioil  made,  the  party  required  do  not 
^irithin  convenient  time  make  due  fatisfa£iton  or  reditutioa 
to  the  party  grieted,  the  lotd  chancellor  (hall  make  him  out 
letters  of  marque  under  the  great  feal  i  and  by  virtue  of 
Ack  he  may  attack  and  feife  the  property  of  the  aggrciToi' 
nation,  without  hazard  of  being  condemned  ts  a  robber  or 
pirate  (8). 


(8)  The  (latutc  of  Hen*  V.  it  confined  t^  the  time  <f  a  trace 
U'herein  there  is  no  exprefs  mention  that  all  marques  and  reprifab 
(hall  ceafe.  This  manner  of  granting  letters  of  marque  I  coocdfe 
has  long  been  difufed,  and  according  to  the  flatute  of  Hen.  V^ 
could  only  be  granted  to  pcrfons  actually  grieved. — But  if,  during 
a  war,  a  fubjeft  without  any  commiflkin  from  the  king  ihould 
take  an  enemy's  fliip,  the  prize  would  not  be  the  property  of  the 
captor,  but  would  be  one  of  the  droUs  of  admiralty,  and  would 
belong  to  tlie  king,  or  his  grantee  the  admiral.  *  Caeif>.  399« 
2  WoodJ,  433.  Therefore,  to  encourage  merchants  and  others  to 
fit  out  privateers  or  armed  (hips  in  time  of  war,  by  various  aftsof 
parh'ament,  the  lord  high  admiral,  or  the  commifhoners  of  the 
admiralty,  are  empowered  to  grant  commiffions  to  the  owners  of 
^ch  (hips ;  and  the  prizes  capturcrd  (hall  be  divided  according  to 
a  contradl  entered  into  between  the  owners  and  the  captain  ao<i 
crew  of  the  privateer. — But  the  owners,  before  the  cominiffioD  i» 
granted,  (hall  give  fecurity  to  the  admiralty  to  make  compenfation 
for  any  violation  of  treaties  between  thofe  powers  with  whom  the 
nation  is  at  peace.  And  by  the  24  Geo.  III.  c.  47.  they  A^U 
alfo  give  fecurity  that  fuch  armed  (hip  (hall  not  be  cmpfoyed  in 
finuggling.  Thefe  commiifions  in  the  ilatutes,  and  upon  all  oc- 
cafionsy  are  now  called  letters  of  marque,  29  Gee.  IL  c»  34« 
19  Geo,  II L  c,  67.  MoUoyy  c.  ^.  /,  S,  dr  fometimes  the  lords  of 
the  admiralty  have  this  authoiity  by  a  proclamation  frofft  ttf  ki^g 
in  council,  as  was  the  cafe  in  Dec.  1780,  to  empower  them  to 
grant  kttcrs  of  marque  to  feife  th:  fliips  of  the  Dutch. 
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V.  Upon  exa&ly  the  fame  reafon  (lands  the  prerogative  of 

granting  fafe-condu^Sf  without  which  by  the  law  of  nations 

no  member  of  one  fociety  has  a  right  to  intrude  into  another. 

And  therefore  Puffcndorf  very  juftly  refolves",  that  it  is  left 

in  the  power  of  ail  ftateS)  to  take  fuch  meafures  about  the 

aimiilion  of  ftrangers,  as  they  think  convenient ;  thofe  being 

ever  excepted  who  are  driven  on  thecoaft  by  nece(&ty^  or  by 

anjcaufe  that  deferves  pity  orcompafTion.  Great  tendeniefs 

is  (bewn  by  our  lawSf  not  only  to  foreigners  in  diftrcfs  (as 

trill  appear  when  we  come  to  fpeak  of  (hipwrecks)  but  with 

regard  alfo  to  the  admiOion  of  ftrangers  who  come  fpontane- 

oufly.    For  fo  long  as  their  i^ation  continues  at  peace  with 

9UIS,  and  they  themfelves  behave  peaceably,  they  are  under 

^king's  prote£kion;  though  liable  to  befenthome  whenever  [  260  2 

^  king  fees  occafion.     But  no  fubje£t  of  a  nation  at  war 

^ithus  can^by  the  law  of  nations,  come  into  the  realm^  nor 

can  travel  himfelf  upon  the  high  feas,  or  fend  his  goods  and 

^nochandize  from  one  place  to  another,  without  danger  of 

Wing  feized  by  our  fubje£ls,   unlefs  he  has  letters  of  fafe- 

^Qndud  ;  which  by  divers  antient  ftatutes  ^  mud  be  granted 

^nder  the  king's  great  fcal  and  inroUed  in  chancery,  or  elfc 

^c  of  no  eflFeft :  the  king  being  fuppofcd  the  bed  judge 

®f  fuch  emergencies,  as  may  deferve  exception  from  the 

S^aerallawof  arms.    But  paffports  under  the  king's  figu- 

Oianual,  or  licences  from  his  embafladors  abroad,  are  now 

^JJOTc  ufually  obtained,   and  are  allowed  to  be  of   equal 

validity  (9), 

•  Uw  of  N.  and  N.   b.  3.    c.  3.        o  15  Hen.  VI.  c.  3.     iS  Hen.  VI. 
J  9*  ^  c.  8.     ao  Hen.  VI.  c.  i. 


(9)  In  order  to  prevent  foreigners  from  arriving  and  continuing 

^  England  for  the  purpofes  of  promoting  fedition  and  confufion  in 

^country,  an  a£t  was  pafled  33  Geo.  III.  c.  4.  in  which  van- 

'^^rcftraints  are  impofed  upon  all  aliens  whatever. 

By  that  flatute  it  is  direftcd  and  provided,  that  all  mailers  of 

*ps,upon  their  landing  iu  England,  flwll  dtclaic  what  foreigners 

V«U  L  Z  tkcy 


a(Jo  7>^  Rights  Booic : 

# 

Indeed  the  law  of  England,  as  a  commerdal  coantr 
pays  a  very  particular  regard  to  foreign  merchants  in  inninn 
rable  inftances.  One  I  cannot  omit  to  mention :  that  I 
tnagnacarta^  it  is  provided,  that  all  merchants  (unlefs  pd 
licly  prohibited  before  hand)  fhall  have  fafe  condad  to  d< 
part  from,  to  come  into,  to  tarry  in,  and  to  go  through  £n{ 
land,  for  the  exercife  of  merchandize,  without  any  unir 
fonablc  impofts,  except  in  time  of  war :  and,  if  a  war  bre^ 
out  between  us  and  their  country,  they  (hall  be  attached 
in  England)  without  harm  of  body  or  goods,  till  the  kins' 
his  chief  judiciary  be  informed  how  dur  merchants  arc  trca 
ed  in  the  land  with  which  wc  are  at  war;  and,  if  ours  be  £ 
cure  in  that  land,  they  iliall  be  fecure  in  ours.  This  feem 
to  have  been  a  common  rule  of  equity  among  all  the  northern 
nations  \  for  wc  learn  from  Stiernhook  "i,  that  it  was  a  maxim 
among  the  Goths  and  Swedes,  "  quam  legem  exteri  mUh 
«*  pofuere^  eandem  iU'ts  pommu:^^  But  it  is  fomewhat  extiv 
ordinary,  that  it  fliould  have  found  a  place  in  magna  cart§$^ 
mere  interior  treaty  between  the  king  and  his  natural-bom 
fubjeds :  which  occaiions  the  leamed  Montefquieu  toremilk 
with  a  ilcgree  of  admiration,  **  that  the  Englifli  havfe  rpiJt 
[  261  3  "  the  proteftion  of  foreign  merchants  one  of  the  articles  rf 


they  have  on  board  ;  and  all  foreigners  on  their  arrival  in  an  B^ 
lifh  port  ftiall  give  an  account  of  their  names,  rank,  and  ocX!a^ 
tlon,  and  where  they  have  priiicipally  refidcd  for  the  laft  fix  month$i 
and  they  Ihall  import  no  arms  or  ammunition,  except  as  mcrcbio* 
dize ;  and  they  (hall  not  depart  from  the  place  of  their  arriw 
without  a  paflport  from  a  magiilratc. 

And  his  majefty  is  empowered  to  order  tliat  no  aliens,  cxc€pt 
alien  merchants,  (hall  be  landed,  or  that  they  (hall  be  lanW>^ 
certain  places  or  under  certain  regulations ;  and  he  mayalfoon*' 
any  alien  to  rcfide  in  a  particular  diftrid,  or  to  Icayc  the  kingdo^ 
within  a  h'mited  time.  For  difobediencc  of  the  dfre6Uoas  of  tW* 
ftatute,  an  ah'en  may  be  committed  to  gaol,  and  in  (bme  cafcimsT 
be  tranfportcd  for  life. 

cfthd 
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^^  Aar  national  liberty  '/^  But  indeed  It  well  jufKfies  mother 

oUcnratton  which  he  has  made  ;  <<  that  the  Englifh  know 

*<  better  than  any  other  people  upon  earth,  how  to  value  at 

'^  tbe  fame  time  tfaefe  three  great  advantages,  religion,  li- 

*•  bcrift  and  commerce."    Very  difierent  from  the  genius 

of  tbe  Roman  people ;  who  in  their  manners,  their  confti« 

ntion,  and  even  in  their  laws,  treated  commerce  as  a  dif- 

lioDOorablc  employment,  and  prohibited  the  exercife  thereof 

to  ptrfons  of  birth^  or  rank,  or  fortune ' :  and  equally  dif* 

ftient  from  the  bigotry  of  the  canonifti,  who  looked  on  trade  • 

ns  inconfiftent  with  chriftianity ",  and  determined  at  the 

coiiodl  of  Melfi,   under  pope  Urban  II.  jt.  D.  1090,  that 

it  was  impoffible  with  a  fafe  confcience  to  exercife  anj 

tiaflk,  or  follow  the  profeflion  of  the  law  ^, 

Tbbse  are  the  principal  prerogatives  of  the  king  refped- 
Bg  this  nation's  intercourfe  with  foreign  nations ;  in  all  of 
vUcb  he  is  confidered  as  the  delegate  or  reprefentative  o£ 
lui  people.  But  in  domeftic  afFairs  he  is  confidered  in  a 
Vca  variety  of  chara£iers,  and  from  thence  there  arifes  aa 
^hmdaat  number  of  other  prerogatives. 

!•  First,  he  is  a  conftituent  part  of  the  fupreme  legifla- 
tive  power  ;  and,  as  fuch,  has  the  prerogative  of  reje£ling 
'ttch  provilions  in  parliament,  as  he  judges  improper  to  be 
pfki.  The  expediency  of  which  conftitution  has  before  been 
^ccdat  large^c.  I  (hall  only  farther  remark,  that  the  king 
^  not  bound  by  any  a6l  of  parliament,  unlefs  he  be  named 
^l^n  by  fpccial  and  particular  words.  The  moft  general 
^otdt  that  can  be  devifed  {**•  any  perfon  or  perfons,  bodies 

'  Sf.  L.  ao.  13.  het  effi  mercdtor ;  autjt  volMtrit  ffif  fr§m 

'  Ai/.  ao.  6.  jktjtur  dt  tcclefia  Da.  Decret,  i.  SS.  tly 

^  IfMwn  MtaBkUf  et  hommmluce  ^  Talja  fit pur.i:*ntia  [/mri]  eumptm 

^i^am^  ft  p0tHmw4»  ditmeSfftrfiido'  mtus  at  cfido  curiali  vel  ntgodatt  non 

r^  tHikM  m*rti0»mum  trtrctre  fnbibt'  reteditj  qwae  fiat  feecatis  agi  ultm  rttmg 

^>  C  4.  6 J.  3.  non  firaevaltt,    Jiff.  CovcU.  afad  Bamu 

*  A«t  wunatar  w  tut  mittfvam  potifi  r*  1 6. 

*^flmirt\  midm  mtiims  (brifiiamif  di'  *  ch.  i.  f^,  154. 
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<«  p6litic,'Of'tort)6ratc,*  £5fr .")  2fft&  Hot  him  in  the  Icift/ if 
[  262  3  they  may  jtend  to  reftrain  or  diminifli  any  of  his  rights  or  ia«- 
terefts  ^.  For  it  would  be  of  mod  mifchievous  confeqocnctf 
to  the  publk,  if  the  ftrength  of  the  executive  power  were 
liable  to  be  curtailed  without  it*s  own  exprefs  coofent,  by 
conftfu£lions  and  implications  of  thefubjed.  Yet,  where  an 
aA  of  parliament  is  exprefsly  made  for  the  prefervation  of 
public  rights  and  the  fuppreiTion  of  public  wrongs,  and  does 
not  interfere  with  the  eftabliihed  rights  of  the  crown»  it  ii 
faid  to  be  binding  as  well  upon  the  king  as  upon  the  {ok* 
je£k  ' :  and,  like  wife,  the  king  may  take  the  benefit  of  mj 
particular  a£V,  though  he  be  not  efpeciaUy  named  S 

II.  The  king  is  confidercd,  in  the  next  place,  as  thcg^ 
neraliflimo,  or  the  fiid  in  military  command,  within  die 
kingdom.  The  great  end  of  fociety  is  to  prote£l  the  weak* 
nefs  of  individuals  by  the  united  (Ircngth  of  the  conununitje; 
and  the  principal  ufe  of  government  is  to  direct  that  unitd 
ftrength  in  the  bed  and  mod  ef^'cAual  manner,  to  anfwerdit 
end  propofcd.  Monarchical  government  is  allowed  to  be  die 
fitted  of  any  for  tins  purpofc ;  it  follows  th-^refore,  f^oradic; 
yery  end  of  it's  inditution,  that  In  a  monarchy  the  militatj 
power  mud  be  trudcd  in  the  hands  of  the  prince. 

In  this  capacity  therefore,  of  general  of  the  kingdom,  tkc 
king  has  the  fole  power  of  raifing  and  regulating  fleets  iwrf 
armies.  Of  the  manner  in  which  they  are  raifed  and  repH 
latcd  I  (hall  fpeak  more,  when  I  come  to  confider  the  mili- 
tary date.  We  are  now  only  to  confider  the  prerogative d 
enlidlng  and  of  governing  them  :  which  indeed  was  difputcd 
and  claimed,  contrary  to  all  reafon  and  precedent,  by  the  long 
parliament  of  king  Charles  I  \  but,  upon  the  redoration  ol 
his  fon,  was  folcmnly  declared  by  the  ftatute  13  Car.fl. 
c.  (J.  to  be  in  the  king  alone  :  for  that  the  fole  fuprerac  go 
rerument  and  command  of  the  militia  within  all  his  majefty'^ 
realms  and  dominions,  and  of  all  forces  by  fea  and  land,  aflJ 

y  XI  Rep.  74.  a  UiJ,  yt,  •  7Repw  31. 

oi 
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of  all  forts  and  places  of  ftrrngth,  ever  was  arid  is  "the  un- 
doubted right  of  his  mnjeftjr,  and  his  royal  prcdcccflbfs,  kingr [  263  j 
and  queens  of  England  ;  and  that  both  or  either  houfc  of' 
parliament  cannot^  nor  ought  t0|  pretend  to  the  fame. 

This  ftatute,  it  is  obvious  to  obferve,  extends  not  only  to 
'Sects  and  armies^  but  alfv^   to  forts,  and  other  places  of 
ilxcngthy  within  tlie  realm }  the  folcprerogative  as  well  of 
eie£ling|  as  manning  and  governing  of  which,   belongs  to 
tlie  king  in  his  capacity  of  general  of  the  kingdom  * :  and  all 
lands  were  formerly  fubje£l  to  a  tax,  for  building  of  caftles 
wherever  the  kmg  thought  proper.  Ti^kis  was  one  of  the  three 
things,  from  contributing  to  the  performance  of  which  no 
lao4s  were  exempteii  ^  and  therefore  called  by  our  Saxon 
Sflceftors  the  tr'woda  necejf$tas  :  fc.  poritis  re  par  at  to  j  arcis  cqth 
fruSio,  et  expeditio  contra  hojiem  ^,    And  this  they  were  called 
upon  to  do  fo  often,  that,  as  fir  Edward  Coke  from  M.  Fari^ 
affures  us<J,  there   were   in  the  time   of  Henry  II.  H15 
cafHes  fubfifting  in  England.  The  inconveniencies  of  whichj 
^hcn  granted  out  to  private  fubje£ls,  the  lordly  barons  of 
^fe  times,  were  feverely  felt  by  the  whole  kingdom. ;  for,  as 
William  of  Newburgh  remarks  in  the  reign  of  king  Stephen, 
^  erant  in  Anglia  quadammodo  tot  reges  vel  potiuj  tyrannic  quoi 
**  imni  cqftellorum  :"  but  it  was  felt  by  none  more  fenfibly 
Aui  by  two  fucceeding  princes,  king  John  and  king  Henry  HI. 
And  therefore,   the  greateil  part  of  them  being  demoliflied 
uthe  barons'  wars,  the  kings  of  after-times  have  been  very 
caatious  of  fufFering  them  to  be  rebuilt  in  a  fortified  man^ 
^:  and  fir  Edward  Coke  lays  it  down%  that  no  fubje£t 
^n  build  a  cadle,   or  houfc  of  ilrength  imbattJed,  or  other 
^ortrefs  defenfible,  without  the  licence  of  the  king ;  for  the 
danger  which  might  enfuc,  if  every  man  at  his  pleafurp 
ttight  do  it. 

It  is  partly  upon  the  fame,  and  partly  upon  a  fifcal  foijiii* 
^^on,  to  fccure  his  marine  revenue,  that  the  king  has  the 

^  ainft.  30.  d  2  Inft.  31, 

^  CowcVi  I Aterp.  fir.  r^^r//criims/rrtf.     .    e  I  Inft.  5. 
^*   h^Arjfati.jdfig,  1,42. 
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lueiucJtiTC  of  jppffiTitmg  pertr  sad  ovcvu^  cr  tvck  fhoc! 
coljf  for  pcrfstti  acd  meirKaiiiTC  to  pzis  iaao  lad  oat  oi 
die  realm,  as  he  in  his  vifdcm  frrs  pnipcr.  By  theieodd 
law  a&  narigafaic  rirers  aad  hzvras  vere  compBted  aaosf 
ds£  regaUa  ',  and  vcre  fubjccl  to  (}»  forrrags  cf  :Lc  iite, 
And  in  Eagl^od  h  hadi  ahrars  been  boUcQ,  dot  dx  tiiif  u 
lord  of  the  whole  flKX€<, and  particiilaHT  is  the  gmrfiinfif 
die  ports  and  havens,  which  are  the  inlets  and  gates  of  die 
realm  ^ :  and  therefore,  to  early  as  die-r^gn  of  Mag  JoiOi 
we  find  fliips  fiofed  by  die  king's  dfhoers  for  potting  in  at  i 
place  that  was  not  a  legal  port  ^  Thefe  legal  ports  woe 
imdoabtedly  at  firft  aflBgncd  by  the  crown ;  fine?  to  eadi  d 
diem  a  court  of  portmote  is  incident  \  the  jarifiydioii  d 
which  mud  flow  from  the  royal  authority  :  the  grejtftrud 
the  (ea  are  alfo  referred  to.  as  well  known  and  eftaUHbdi 
by  ftatute  4  Hen.  IV.  c.  20.  which  prohibits  the  hndioj 
cliewherc  under  pain  of  conSfcadon  :  and  the  ftatute  i  Eb* 
€•  ri.  recites,  that  the  francbife  of  lading  and  diiichaig^ 
had  been  frequendy  granted  by  the  crown. 

But  though  die  king  had  a  power  of  grandng  the  fitf* 
chife  of  bavens  and  ports,  yet  he  had  not  the  power  of  l^ 
fumption,  or  of  narrowing  and  confining  their  limits  wkn 
once  eftabliflied;  but  any  perfon  had  a  right  to  load  or£f' 
•charge  his  merchandize  in  any  part  of  the  haren  :  mbafffj 
die  rerenue  of  the  cuftoms  was  much  impaired  anddim^ 
loiflied,  by  fraudulent  landings  in  obfcure  and  prirate  coi^ 
Tiers.  This  occaGoned  the  ftatutes  of  1  Eliz.  c.  !!•  >>^ 
•J 3  and  14  Car.  II.  c.  1 1.  J  14.  which  enable  the  crown bj 
commiffion  to  afcertain  the  limits  of  all  ports,  and  to  affig< 
proper  wharfs  and  quays  in  each  port,  for  the  cxdafi^ 
landing  and  loading  of  merchandize. 

The  erection  of  beacons,  light-houfes,  and  fea-markSf ' 
■alio  a  branch  of  the  royal  prerogative  :  whereof  the  firft  ^ 

f  %FatJ,t,^6,    Crag.  x«  25. 15.  >  Madox.  hill.  exch.  530. 

I  F.  N.  B.  1 13.  .     '^  4  ^ft*  '4^- 

fc  DiT.  9«  56. 

antief^ 
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lodendy  ufed  in  order  to  alarm  the  country,  in  cafe  of  the 
ipproacK  of  »n  enemy ;  and  all  of  them  are  fignally  ufeful 
10  guiding  and  preferring  veiTels  at  fea  by  night  as  well  as  by^ 
day.  For  this  puipofe  the  king  hath  the  exclufive  power, 
bf  commiffion  under  his  great  feaP,  to  caufe  them  to  be 
erected  in  fit  and  convenient  places  °*)  as  well  upon  the  lands 
xl  the  fttbjed  as  upon  the  demefnes  of  the  crown  :  which 
power  b  ufually  veiled  by  letters  patent  in  the  office  of  lord 
lii|^  admirals  And  by  ilatute  8  £liz.  c.  13*  the  corpora- 
(km  of  thetrinity*houfe  are  empowered  to  fet  up  any  beacons 
orfba-marks  wherever  they  (hall  think  them  neceflary ;  and 
if  the  owner  of  l^e  land  or  any  other  perfon  (ball  deftroy 
diem,  or  (ball  take  down  any  (teeplej  tree,  or  other  known 
lea-markj  he  (hall  forfeit  100/,  or  in  cafe  of  inability  to  pay 
it|  (hall  be  ipfofoBo  outlawed. 

To  this  branch  of  the  prerogative  may  alfo  be  referred  the 
power  vefted  in  his  majefty,  by  ftatutes  12  Car*  IL  c.  4.  and 
29  Geo.  II.  c.  16.  of  prohibiting  the  exportation  of  arms  or 
ammunition  out  of  this  kingdom,  under  fevere  penalties :  and 
Skewife  the  right  which  the  king  has,  whenever  he  fees  pro- 
per, of  confining  his  fubje£ls  to  (lay  within  the  realm,  or  of 
recalling  thein  when  beyond  the  feas.  By  the  common  law  ^^ 
every  man  may  go  out  of  the  realm  for  whatever  caufe  he 
pkafeth,  without  obtaining  the  king's  leave  \  provided  he  is 
uder  no  injunflion  of  (laying  at  home:  (which  liberty  was 
Aprefsly  declared  in  king  John's  great  charter,  though  left 
oat  in  that  of  Henry  III)  but,  becaufe  that  every  man  ought 
of  right  to  defend  the  king  and  his  realm,  therefore  the  king 
^hispleafure  may  command  him  by  his  writ  that  he  go  not 
D^ood  the  feas,  or  out  of  the  realm,  without  licence ;  and, 
^he  do  the  contrary,  he  (Iiall  be  puni(hed  for  difobeying  the 
^g's  command.  Some  perfons  there  antientiy  were,  that, 
•^yreafon  of  their  (lations,  were  under  a  perpetual  prohibition 
Agoing  abroad  without  licence  obtained ;  among  which  were 

.  ^  3laft«ft04.    4  Inft.  148,  n  Sid.  158.    4  Inft,  149, 

*  ^,  a^uf.  1  Kk,  JLm,  4a.  Prjfi.        <>  F.  N.  B.  8 j. 
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reckoned  all  peers,  on  account  of  their  being  counfellors  of 
C  x66  ]  the  crown  ;  all  knights,  who  were  bound  to  defend  the  king- 
dom from  invafions ;  all  ecclefiaftics,  who  were  exprelsly 
confined  by  the  fourthchapter  of  theconftitutions  of  ClarciH 
don,  on  account  of  tlieir  attachment  in  the  times  of  popery 
to  the  fee  of  Rome  ;  all  archers  and  other  artificers,  left  thcf 
ihould  inftruft  foreigners  to  rival  us  in  their  fcveral  trades  and 
manufadtuTcs.  This  was  law  in  the  times  of  Britton  %  who 
wrote  in  the  reign  of  Edward  I :  and  fir  Edward  Coke^  gi?c$ 
us  many  inftances  to  this  efFe£t:  in  the  time  of  Edward  III* 
In  the  fucceeding  reign  the  affair  of  travelling  wore  a  very 
different  afpc£l :  an  zQi  of  parliament  being  made  ',  forbid- 
ding all  perfons  whatever  to  go  abroad  without  licence;  txctfi 
only  the  lords  and  other  great  men  of  the  realm  \  and  true 
and  notable  merchants  ;  and  the  king's  foldiers.  But  diii 
a£l  was  repealed  by  the  ftatute  4  Jac.  I.  c.  i.  And  atprcfcnt 
every  body  has,  or  at  lead  affumes,  the  liberty  of  goinf 
abroad  when  he  picafes.  Yet  undoubtedly  if  the  king,  by 
writ  of  lie  exeat  regnum  ( i  o),  under  his  gteat  feal  or  privy  fcal| 

P  c.  123.  q  3  Inft.  175,  »  5  Ric.  II.  c.  l. 

(10)  It  18  faid  in  lord  Bacon's  Ordinances,  vP  89,  that  •*  towards 
**  the  latter  end  of  die  reign  of  king  James  the  lirit  this  writ  w« 
^*  thought  proper  to  be  granted,  not  only  in  rcfpcdl  of  attempt! 
**  prejudicial  to  the  king  and  ftate,  (in  which  pafe  the  lord  chaa* 
*'  ccllor  granted  it  on  application  from  any  of  the  principal  fcccp- 
f *  taries,  without  (hewing  caufe,  or  upon  fuch  information  as  hi* 
**  lordfliip  fliould  think  of  weight,)  but  alfo  in  the  cafe  of  inter- 
«*  lopcrs  in  trade,  great  bankrupts,  in  whofc  eflates  manyfubjcft* 
*'  might  be  interelled,  in  duels,  and  in  other  cafes  that  did  con- 
**  cern  multitiidcs  of  the  king's  fubjedls." 

But  in  tjie  year  1734,  lord  Chancellor  Talbot  declared  that 
*'  in  his  experience  he  never  knew  this  writ  of  nc  exeat  rr^ftvM 
"  granted  or  taken  out,  without  a  bill  firft  filed. — It  is  true,  * 
"  was  originally  a  ftate  writ,  but  for  fomc  time,  though  not  verf 
**  long,  it  has  been  made  ufe  of  in  aid  of  thcfuhjeds  for  the  help 
f*  ing  of  them  to  jufli'ce  ;  but  it  ought  not  to  he  made  ufe  of  where 
<«  the  demand  is  entirely  at  law,  for  there  the  plaintiff  has  baiw 
**  and  he  ought  not  to  have  double  bail,  both  inlaw  and  equity- 
3P. /Fw3i?.  '     ''Xb* 
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hioks  proper  to  prohibit  him  from  fo  doing ;  or  if  the  king 
mds  a  writ  to  any  man,  when  abroad,  commanding  his  re- 
iirD(i  i),  and  in  either  cafe  the  fubjcA  diibbeys ;  it  is  a  high 
(mtempt  of  the  king's  prerogative,  for  which  the  offender'^ 
uids  fiiall  be  feifed  till  he  return ;  and  then  be  is  liable  to 
oe  and  imprifonment  *• 

III.  Anothfr  capacity,  in  which  the  kin^  is  confidered 
1  (lomeftic  affairs,  is  as  the  fountain  of  jufticc  and  general 
onfervator  of  the  peace  of  the  kingdom.  By  the  fountain  of 
iftice  the  law  does  not  mean  the  author  or  originaly  but  only 
»c  diftribtitor.  Juftice  is  not  derived  from  the  king,  as  from 
is/r^f  gift :  but  he  is  the  (leward  of  the  public,  to  difpenic 

to  whom  it  is  dtte^.  He  i^  not  the  fpring,  but  the  refcr- 
W;  from  whence  right  and  equity  are  condudied,  by  a 
*>ufand  channels,  to  every  individual.    The  original  power 

•  I  Hawk.  P.  C.  22.  juflitiam  fjciat  univer/ts.      Br»^.  /.  3. 

^  Ad  hoc  autcm  creatms  eft  tt  eleffus,  ut       /r.  x.  r.  9* 


The  ufc  and  objeft  of  this  writ  of  n^  exeat  regno  in  chancery  at 
^cnt  IS  exafUy  the  fame  as  an  arrefl  at  law  in  the  commcncq- 
cnt  of  an  a6iion,  viz.  to  prevent  the  party  from  withdrawing  his 
>fcn  and  property  beyond  the  jurifdiAion  of  the  court,  before  a 
%inent  could  be  obtained  and  carried  into  execution ;  fo  where 
^  is  a  fuit  in  equity  for  a  demand,  for  which  the  defendant 
onot  be  arrejiled  in  an  allien  at  law,  upon  an  affidavit  made  that 
ere  18  reafcn  to  apprehend  that  he  will  leave  the  kingdom  before 
c  conclufion  of  the  fuit,  the  chancellor  by  this  writ  will  ftop 
5i>  and  will  commit  him  to  prifon,  unlefs  he  produces  fufficient 
fctics  that  he  will  abide  the  event  of  the  fuit.  See  2  Com.  D'tg,  3 1 2. 
^t  affidavit  mufl  ftate  fufficient  proof  of  the  intention  of  the 
ty  to  go  abroad,  and  the  plaintiff  muft  fwear  that  the  defend- 
t  i«  indebted  to  him  a  certain  fum,  which  fum  is  marked  upon 
f  writ,  and  for  which  fecurity  mu{\  be  found.    3  Bro.-  370. 
od  if  this  fum  is  paid  into  court,  the  writ  will  be  difcharged. 

(n)  The  exercife  of  this  prerog^ative  has  been  long  difufed, 
i  it  is  probable  that  it  will  never  be  refumed.  For  the  ancient 
n&D^  upon  it,  fee  3  loft.  c.  84*  againil  fugitives* 
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of  judicatttrC)  by  the  fi&ndamcnta!  principles  of  fi 
r  267  ]  lodged  in  the  fociety  at  large :  but  as  it  would  be  i 
cable  to  render  complete  juilice  to  every  individua 
people  in  their  colle^ive  capacity,  therefore  every  n 
committed  that  power  to  certain  fele£k  magiftrates,  \ 
more  eafe  and  expedition  can  hear  and  determine  coi 
and  in  England  this  authority  has  immemorially  be 
cifed  by  the  king  or  his  fubftitutes.  He  therefofc  1 
the  right  of  erecting  courts  of  judicature :  for,  th 
coaftitution  of  the  kingdom  hath  intruded  him 
whole  executive  power  of  the  laws,  it  is  impoflible 
as  improper,  that  Jbe  (hould  perfoually  carry  into  e 
lbi&  great  and  extenfive  trud  :  it  is  confequently  i 
that  courts  fliould  be  ere£ted,  to  ai&d  him  in  execi 
power ;  and  equally  necefiary,  that,  if  ere£led,  th< 
be  ere&ed  by  his  authority.  And  hence  it  is,  that 
did  ions  of  courts  are  either  mediately  or  immediatel 
from  the  crown,  their  proceedings  run  generally  in  t 
H^ame,  they  pafs  under  his  fealj  and  are  executed  by  hi 

It  is  probable,  and  alraoft  certain,  that  in  very  eai 
I  before  our  conditution  arrived  at  it's  full  perfe£lion,  < 
in  perfon  often  heard  and  determined  caufes  betw< 
and  party  ( i  a).  But  at  pvefent,  by  the  long  and  unifo 
of  n^ny  ages,  our  kings  have  delegated  their  whol 
power  to  the  judges  of  their  feveral  courts ;  whic 
grand  dcpofitaries  of  the  fundamental  laws  of  the  I 
and  have  gained  a  known  and  dated  juriIdi£kion,  1 
by  certain  and  edabhflied  rules,  which  the  orown  itfc 
now  alter  but  by  ad  of  parliament ".  And,  in  order 
tain  both  the  dignity  and  independence  of  the  judj 
foperior  courts,  it  is  enafied  by  the  datute  13  W. 
that  their  commiffions  (hall  be  made  (not,  as  formerl; 
bene  placito^  but)  quamdiu  benefe  gefferinty  and  theii 
aCcertained  and  edablifhed ;  but  that  it  may  be  hwi 
^move  tliem  on  the  addrefsof  both  houfes  of  parliamc 

«  2 Hawk*. p. C.  2. 
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now,  bjr  the  noble  improTcmcnts  of  that  law  in  the  ftatute  of 
I  Geo.  III.  c.  23.  enaded  at  the  earned  recommendation  of 
the  king  himfelf  from  the  throne,  the  judges  are  continued  in  C  2^*  J 
their  offices  during  their  good  behaviour,  notwithftanding 
any  demife  of  t;he  crown,  (which  was  formerly  held  *  imme- 
diately to  vacate  their  feats,) (13)  and  their  full  falaries  arc 
abfolutcly  fecured  to  them  during  the  continuanct  of  their 
commiffions ;  his  majefty  having  been  pleafed  to  declare, 
that  "  he  looked  upon  the  independence  and  uprightnefs  of 
^  the  judges,  as  eflential  to  the  impartial  adminiftration  of 
*•  juftice;  as  one  of  the  bed  fccurities  of  the  rights  and  li-» 
*^  berties  of  his  fubje£is ;  and  as  mod  conducive  to  the 
•*  honour  of  the  crown  ,." 

Im  criminal  proceedings,  or  profecutions  for  offences,  it 
would  dill  be  a  higher  abfurdity,  if  the  king  perfonally  fate 
m  judgment ;  becaufe  in  regard  to  thefe  he  appears  in  another 
Opacity,  that  oi profecutor..  All  offences  are  either  againO: 
the  king's  peace,  or  his  crown  and  dignity  :  and  are  fo  laid  m 
^^  indictment.  For  though  in  their  confequences  they 
pnerally  fecm  (except  in  the  cafe  of  treafon,  and  a  very 
^  others)  to  be  rather  offences  againd  the  kingdom  than 
Ac  king  \  yet,  as  the  public,  which  is  an  invifible  body,  hat 
delegated  all  it's  power  and  rights,  with  regard  to  the  ezecu- 

*  Lord  Rayra.  747*  »  Com.  Journ.   3  Mar.  176*. 

(13)  All  their  commiflions  became  vacant  upon  the  demife  of 
the  crown,  till  they  were  continued  for  fix  months  longer  by 
'  Ann.  flat,  i.  c.  8,  When  his  majefty  was  pleafed  to  make  the 
'^ftnorable  declaration  in  the  text,  he  introduced  it  by  obferting ; 
**  Upon  granting  new  commiflions  to  the  judges,  the  prefent  date 
**  of  their  offices  fell  naturally  under  confideration.     In  con&- 

*  quence  of  the  late  a6t,  paffed  in  the  reign  of  my  late  glonons 

*  prcdeceiTor  William  the  third,  for  fettling  the  fucceffion  to  the 

*  crown  in  my  family,  their  commiflions  have  been  made  during 
**  their  good  behaviour ;  but  notwithftanding  that  wife  provifiont 

Aeir  offices  have  determined  upon  the  demife  of  the  crown,  or 
>t  the  expiration  of  fix  months  afterwards  in  every  inftance  of 
^  that  nature  which  has  bappeatd*'* 

tioa 
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tion  of  the  laws,  to  one  vICble  magiftrate,  ^11  affronts 
that  power,  and  breaches  of  thofe  rights,  are  immediau 
offences  againft  him,  to  whom  they  are  fb  delegated  by  t! 
public.     He  is  therefore  the  proper  perfon  to  profecute 
all  public  offences  and  breaches  of  the  peace,  being  the 
{on  injured  in  the  eye  of  the  bw.  And  this  notion  was  c  -^ 
Tied  fo  far  in  the  old  Gothic  conditution,  (wherein  the  k^E;| 
was  bound  by  his  coronation  oath  to  conferve  the  peace,)  t  ^2i2 
in  cafe  of  any  forcible  injury  offered  to  the  perfon  of  a  fel^cv 
fubjecly  the  offender  was  accufed  of  a  kind  of  perjury^     in 
having  violated  the  king's  coronation  oath  i  diahatur  frr^J]^ 
jfiramenium  regis  jurat  urn  ^.      And  hence  alfo  arifes  another 
f  269  3  branch  of  the  prerogative,  that  of  pardoning  offences;  forie 
ss  reafonable  that  he  only  who  is  injured  iliould  have   the 
power  of  forgiving.     Of  profecutions  and  pardons  I  Aall 
treat  more  at  large  hereafter  ;  and  only  mention  them  here, 
ki  this  curfory  manner^  to  (hew  the  conftitutional  grounds  of 
this  power  of  the  crown,   and  how  regularly  conne£led  all 
the  links  are  in  tliis  vaft  chain  of  prerogative. 

In  this  di(lin£t  and  feparate  exiftence  of  the  judicial  power 
in  a  peculiar  body  of  men,  nominated  indeed,  but  iM>t  re- 
movable at  pleafure,  by  the  crown,  confifts  one  main  pie* 
fervative  of  the  public  liberty ;  which  cannot  fubfiil  long  in 
any  ft^te,  unlefs  the  adminidration  of  common  juftice  be  in 
fome  degree  feparated  both  from  the  legiflative  and  alfo  from 
the  executive  power.  Were  it  joined  with  the  legiflarivCj 
the  life,  liberty,  and  property  of  the  fubjeft  would  be  in  the 
hands  of  arbitrary  judges,  whofe  decifions  would  be  then  re- 
gulated only  by  their  own  opinions,  and  not  by  any  funda- 
mental principles  of  law;  which,  though  legiflators  may  de- 
part from,  yet  judges  are  hound  toobferve.  Were  it  joined 
with  thp  executive,  this  union  might  foon  be  an  ovcr-b** 
lance  for  the  legiflative.  For  which  reafon,  by  the  ftatute  0^ 
]6  Car. I.  c.  10.  which  aboliihed  the  cpurt  of  flar-chambefi 

y  Stiernh.  Jejure  Gotb.  L  3.  c.  3.  A  was  condcauicd  to  be  hingei  for  btib<^« 

notion  fomewhat  fimilar  to  this  may  be  he  was  Uid facramentum  dcmim  tt^y^' 

/oand  in  the -ibirror.  c.  I.  §  5.     And  gi[j't.     Rot.  Pari  i^Edw.UL 
fo  alfo,  when  the  chief  juftice  Thorpe  ^ 

4.  .,  effcai^ 
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*fiedual  care  is  taken  to  remove  all  judicial  power  out  of  the 
iftnds  of  the  king's  privy  council ;  who,  as  then  was  evident 
rom  recent  iriftances,  might  foon  be  inclined  to  pronounce 
katfor  law,  which  was  mod  agreeable  to  the  prince  or 
is  officers.  Nothing  therefore  is  more  to  be  avoided,  in 
free  conftitution,  than  uniting  the  provinces  of  a  judge  and 
inintfter  of  ftate.  And  indeed,  that  the  abfolute  power, 
humed  and  exercifed  in  a  neighbouring  nation,  is  more  to- 
nrable  than  that  of  the  eadern  empires,  is  in  great  meafure 
wing  to  their  having  vefted  the  judicial  power  in  their  par- 
aments,  a  body  feparate  and  di(lin£l  from  both  the  legifla- 
hre  and  executive :  and,  if  ever  that  nation  recovers  it's  for- 
ner  liberty,  it  will  owe  it  to  the  efforts  of  thofe  aiTemblies. 
n  Turkey,  where  every  thing  is  centered  in  the  fultan  or 
us  minifters,  defpotic  power  is  in  it's  meridian,  and  wears  [  270  [} 
i  more  dreadful  afpe£):« 

•A  coMSEC^EMCE  of  tliis  prerogative  is  the  legal  ubiquity  of  , 
lie  king.     His  majcfty,  in  the  eye  of  the  law,  is  always  pre-  j 
^CQt  in  all  his  courts,  though  he  cannot  perfonally  diilribute  j 
[ttftice  *.      His  judges  are  the  mirror  by  which  the  king's  * 
^^i%t  is  reiiecled.     It  is  the  regal  oflice,  and  not  the  royal 
^^on,  that  is  always  prefent  in  court,  always  ready  to  un- 
dertake profecutions,  or  pronounce  judgment,  for  the  benefit 
ind  prote£lion  .of  the  fubje£t.     And  from  this  ubiquity  it 
Allows,  that  the  king  can  never  be  nonfuit  * ;  for  a  nonfuit 
^  the  defertioa  of  the  fuit  or  aflion  by  the  non-appearance 
^f  the  plaintiiFin  court(i4).     For  the  fame  reafon  alfo,  In 
^. forms  of  legal  proceedings,  the  king  is  not  faid  to  appear 
h^utt^ruyi  as  other  men  do ;  for  in  contemplation  of  law 
"^  is  always  prefent  in  court  ^. 

From  the  fame  original,  of  the  king's  being  the  fountain 
^f  juftice,  we  may  alfo  deduce  the  prerogative  of  iffuing  pro^ 
clamations,  which  is  vefted  in  the  king  alone.     Thefe  pro- 

'  Fortcfc.  c.  8.  ft  In{^.  1S6.  «  Co.  Litt  139.  b  Finch.  L.  Si. 

(14)  But  the  attomcy*general  may  enter  a  nan  vuh  P'^fi^K 
^^  hat -the  eff;^  of  a  nonfslt.    Co.  Lltt.  1 39. 

damatiiMS 
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damations  have  then  a  binding  force,  when  (as  fir  Edward 
Coke  obfenres^)  they  are  grounded  upon  and  enfoKe  the. 
laws  of  the  realm.  For,  though  the  making  of  kws  is  en- 
tirely the  work  of  a  di(lin£l  part,  the  legiflative  branch,  of 
the  fovereign  power,  yet  the  manner,  time,  and  circumftanca 
of  putting  thofe  laws  in  execution  muft  frequently  be  left  to 
the  difcretion  of  the  executive  magiftrate.  And  therefore 
his  conftitutions  or  edicts  concerning  thefe  points,  which  we 
call  proclamations,  are  binding  upon  the  fttbje£l,  where  thejr 
do  not  either  contradidt  the  old  laws  or  tend  to  eftahlilh  new 
onesi  hut  only  enforce  the  execution  of  fuch  laws  as  are  ai* 
re^dy  in  being,  in  fuch  manner  as  the  king  (hall  judge  ne* 
ceflary.  Thus  the  eftablifhed  law  is,  that  the  king  majr  pro- 
hibit any  of  his  fubjedis  from  leaving  the  realm  :  a  procb- 
roation  therefore  forbidding  this  in  general  for  three  weeks, 
L  ^7*  1  hy  laying  an  embargo  upon  all  (hipping  in  time  of  war**,  will 
be  equally  bindijig  as  an  a£l  of  parliament,  becaufe  founded 
upon  a  prior  law.  But  a  proclamation  to  lay  an  embargo  ia 
time  of  peace  upon  all  veflcis  laden  with  wheat  (though  iQ 
the  time  of  a  public  fcarcity)  being  contrary  to  law,  and  par- 
ticularly to  ftatute  22  Car.  II.  c.  13.  the  advifers  of  fuch  a  pro- 
clamation, and  all  perfons  a£ting  under  it,  found  it  neceflary 
to  be  indemnified  by  a  fpecial  zQ,  of  parliament,  7  Geo.  Ill* 
c.  7. '  A  proclamation  for  difarming  papifls  is  alfo  bindiog, 
being  only  in  execution  of  what  the  legifl^ture  has  firft  or- 
dained :  but  a  proclamation  for  allowing  arms  to  papifts,  of 
for  difarming  any  proteftant  fubje£ts,  will  not  bind;  becaofe 
the  firft  would  be  to  aflume  a  difpenfing  power,  the  latter 
a  legiflative  one  \  to  the  vefting  of  either  of  which  in  aujf 
£ng]e  perfon  the  laws  of  England  are  abfolutely  ftranger^ 
Indeed  by  the  ftatute  31  Hen.  VIII.  c.  8.  it  was  cna&c^lf 
that  the  king's  proclamations  (liould  have  the  force  of  adfrof 
farliament :  a  ftatute,  which  was  calculated  to  introduce  th^ 
moft  defpotic  tyranny  3  and  which  muft  have  proved  fatal  to 
the  liberties  of  this  kingdom,  had  it  not  been  luckily  repealed 
tn  the  minority  of  his  fucceflbr,  about  five  years  after*. 

IV.  The  king  is  likewife  the  fountain  of  honour,  of  *>■" 
£etf  and  of  privilege :  and  this  in  a  different  fcnfc  from  A^^ 
«  }U>ft.  i6a.  *  4Moi.  177.  17^,  e  Scic«  lEdw.-'VI.co-^ 
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icffiii  he  is  ftilcd  the  fountain  of  juftice ;  for  here  he  it 

Rf  the  parent  of  them,    k  is  impoflible  that  gOYernment 

I  be  maintained  without  a  due  fubordination  of  rank;  that 

:  people  majr  know  and  didingufli  fuch  as  are  fet  over 

ID|  in  order  to  yield  them  their  due  refpefl:  and  obedi- 

X I  and  alfo  that  the  officers  themfelves,  being  encouraged 

emulation  and  the  hopes  of  fuperiorityi  may  the  better 

charge  their  (undions :  and  the  law  fuppofes,  that  no  one 

I  be  fo  good  a  judge  of  their  feveral  merits  and  fervices^ 

the  king  himfelf  who  employs  them.    It  has  therefore  in- 

(led  with  him  the  foie  power  of  conferring  dignities  and         ^ 

lourt,  in  confidence  that  he  will  beftow  them  upon  none^ 

:  fuch  as  deferve  them.     And  therefore  all  degrees  of  no- 

ty,  of  knighthood^  and  other  titles,  are  receared  by  im*r  271  1 

diate  grant  from  the  crown  :  either  exprefled  in  writings 

writs  or  letters  patent,  as  in  the  creations  of  peers  and 

xmets ;  or  by  corporeal  inveftiture,  as  in  the  creation  of 

imple  knight. 

Prom  the  fame  principle  alfo  arifes  the  prerogative  of 
:£Ung  and  difpoHng  of  offices :  for  honours  and  offices  are 
their  nature  convertible  and  fynonymous.  All  offices 
der  the  crown  carry  in  the  eye  of  the  law  an  honour  along 
th  them  ;  becaufe  they  imply  a  fuperiprity  of  parts  and 
lities,  being  fuppofcd  to  be  always  iilled  with  thofe  that 
:  moft  able  to  execute  them.  And,  on  the  other  hand,  aU 
Qours  in  their  original  had  duties  or  offices  annexed  to 
im :  an  earl,  comes^  was  the  confervator  or  governor  of  a 
iRty ;  and  a  knight,  miles^  was  bound  to  attend  the  king 
his  wars.  For  the  fame  reafon  therefore  that  honours  are 
the  difpofal  of  the  king,  ofTices  ought  to  be  fo  likewife  ^ 
d  as  the  king  may  create  new  titles,  fo  may  he  creafe  new 
ices:  but  with  this  re(lri£lion,  that  he  cannot  create  new 
ices  with  new  fees  annexed  to  them,  nor  annex 'new  fees 
old  offices ;  for  this  would  be  a  tax  upon  the  fubjeft^ 
^kh  cannot  be  impofed  but  by  aci  of  parliament  ^  Where- 
^1  in  13  Hen.  IV,  a  new  office  being  created  by  the  kbg's 

7  ^  letters 
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letters  patent  for  iheafuring  cloths,  with  a  hew  fee  for  th  ^ 
fame,  the  letters  patent  were,  on  account  of  the  new  kom 
zevoked  and  declared  void  in  parliament. 

Upon  the  fame,  or  a  like  reafon,  the  king  has  alfo  th^ 
prerogative  of  conferring  privileges  upon  private  perfo 
Such  as  granting  place  or  precedence  to  any  of  his  fubje£ls(  i 
as  ihall  feem  good  to  his  royal  wifdom  ^ :  or  fuch  as  c 
verting  aliens,  or  perfons  born  out  of  the  king's  dominio 
into  denizens ;  whereby  fome*  very  confidcrable  privilege 
DaturaUbom  fubjefts  are  conferred  upon  them.   Such  alfc:^  j, 
the  prerogative  of  ere£ting  corporations ;  whereby  a  num.'b^i. 
of  private  perfons  are  united  and  knit  together,  and  en.joy 
,        many  liberties,  powers,  and  immunities  in  their  politic  ca. 
C  273  3  pacity,  which  they  were  utterly  incapable  of  in  their  natura/. 
Of  aliens,  denizens,  natural-born,  and  naturalized  fubjefis,  I 
fiiall  fpeak  more  largely  in  a  fubfequent  chapter ;  as  alfo  of  cor- 
porations at  the  clofe  of  this  book  of  our  commentaries.  Itiow 
only  mention  them  incidentally,  in  order  to  remark  the  king's 
prerogative  of  making  them  ;  which  is  grounded  upon  this 
foundation,  that  the  king,  having  the  fole  adminiftration  of  the 
government  in  his  hands,  is  the  bed  and  the  only  judge,  in  what 
capacities,  with  what  privileges,  and  under  what  diiliiidiooSi 
his  people  are  the  bed  qualified  to  ferve,  and  to  act  under  him. 
A  principle,  which  was  carried  fo  far  by  the  imperial  law,  that 
it  was  determined  to  be  the  crime  of  facrilege,  even  to  doubt 

t  4  Inft.  361. 

(15)  The  king  by  the  common  law  could  have  created  a  dukc> 
carl,  &c.  and  could  have  given  him  precedence  before  all  othas 
of  the  fame  rank,  a  prerogative  not  unfrequcntly  exerdfed  in  »o* 
cient  times ;  but  it  was  reftraincd  by  the  3 1  Hen.  VIII.  c.  10. 
which  fettles  tke  place  or  precedence  of  all  the  nobility  and  grot 
officers  of  (late.  This  ilatute  does  not  extend  to  Ireland,  wheit 
the  king  ftill  retains  his  prerogative  without  any  reflricb'on,  cx« 
cept  the  dread  of  the  unpopularity  which  would  now  refuU  from 
the  exertion  of  it. 

8  ^rhethet 
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thcr  the  prince  had  appointed  proper  officers  in  the 

'.  Another  light,  in  which  the  laws  of  England  cion- 
*ed  the  king  with  regard  to  dome  flic  concerns^  is  as  the 
:cr  of  commerce.  By  commerce,  I  at  prefent  mean 
eftic  commerce  only.  It  would  lead  me  into  too  large  a 
,  if  I  were  to  attempt  to  enter  upon  the  nature  of  foreign 
:,it's  privileges,  regulations,  and  reftridions^  and  would 
Ifo  quite  befide  the  purpofc  of  thefe  commentaries,  which 
:onfined  to  the  laws  of  England :  whereas  no  municipal 
can  be  fuliicient  to  order  and  determine  the  very  ex- 
ve  and  complicated  affairs  of  traffic  and  merchandize; 
icr  can  they  have  a  proper  authority  for  this  purpofc. 
as  thefe  are  tranfa£lions  carried  on  between  fubjeds  of 
pendent  dates,  the  municipal  laws  of  one  will  not  be  re- 
ed by  the  other.  For  which  reafon  the  affairs  of  com- 
ce  are  regulated  by  a  law  of  their  own,  called  the  law 
chant  or  iex  mercatoriay  which  all  nations  agree  in  arid 
notice  of.  And  in  particular  it  is  held  to  be  part  of  the 
of  England,  which  decides  the  caufes  of  merchants  by 
general  rules  which  obtain  in  all  commercial  countries; 
that  often  even  in  matters  relating  to  domeftic  trade,  as 
nftance  with  regard  to  the  drawing,  the  acceptance,  and 
transfer,  of  inland  bills  of  exchange  ^ 

fiTH  us  in  England,  the  king's  prerogative,  fo  far  as  it  p  ^^ .  -j 
:c8  to  mere  domcflic  commerce,  will  fall  principally  un- 
the  following  articles : 

i&ST,  the  eftablifliment  of  public  marts,  or  places  of  buy- 
md  felling,  fuch  as  markets  and  fairs,  with  the  tolls  there- 
» belonging.  Thefe  can  only  be  fet  up  by  virtue  of  the 
*s  grant,  or  by  long  and  immemorial  ufage  and  prefcrip- 
)  which  prefuppofes  fuch  a  grant '^^  The  limitation  of 
;  public  reforts,  to  fuch  time  and  fuch  place  as  may  be 

Hffufare  de  principaJi  juiiida  non         i  Co.  LUt.   172*     Ld.  Raym.  iSr. 

;  Jacri/ign  emm  h^^r  tfty  dulUan  1541. 

ligims  fitf  qutm  dfgtrit  iwftratir*        kjlnil-  2ao. 
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moll  convenient  for  the  neighbourhood^  forms  a  part  i 
oeconomics,  or  domellic  polity;  which, confidering the kio| 
dotn  as  a  large  family,  and  the  king  as  the  maftcr  of  it,  h 
clearly  has  a  right  to  difpofc  and  order  as  he  pleafes* 

Secondly,  the  regulation  of  weights  and  meafures. 
Thtfe,  for  the  advantage  of  the  publici  ought  to  be  univer« 
fally  the  fame  throughout  the  kingdom;  being  the  general 
crtterions  which  reduce  all  things  to  the  fame  or  an  equiva- 
lent  value.  But,  as  weight  and  meafure  are  things  in  thdt 
nature  arbitrary  and  uncertain,  it  is  therefore  expedient  that 
they  be  reduced  to  fome  fixed  rule  or  (landard :  which  ftaiut- 
ard  it  is  impoflible  to  fix  by  any  written  law  or  oral  proclama- 
tion; for  no  man  can,  by  words  only,  give  another  an  ade« 
quate  idea  of  a  foot-rule,  or  a  pound-weight.  It  is  therefore 
neceflary  to  have  recourfe  to  fome  vifible,  palpable,  material 
ftandard ;  by  forming  a  comparifon  with  which,  all  weigtti 
a^d  meafures  may  be  reduced  to  one  uniform  Cze :  and  \tt 
prerogative  of  fixing  this  ftandard  our  antient  law  veiled  iii 
the  crown,  as  in  Normandy  it  belonged  to  the  duke'.  TIfi 
ftandard  was  originally  kept  at  Winchefter  :  and  we  find  is 
the  laws  of  king  Edgar  "*,  near  a  century  before  the  conqu^ 
an  injun£bion  that  the  one  meafure,  which  was  kept  at 
Winchefter,  (bould  be  obferved  throughout  the  reakn.  Moft 
nations  have  regulated  the  ftandard  of  meafures  of  length  by 
r  27C  1  comparifon  with  the  parts  of  the  human  body ;  as  the  paloiy 
the  hand,  the  fpan,  the  foot,  the  cubit,  the  ell,  (ulnOf  or 
arm,)  the  pace,  and  the  fathom.  But,  as  thefe  are  of  difii^« 
ent  dimenfions  in  men  of  difllerent  proportions,  our  antient 
hiftorians°  inform  us,  that  a  new  ftandard  of  longitudinal 
meafure  was  afcertained  by  king  Henry  the  firft;  who  coiB« 
manded  that  the  ulna  or  antient  ell,  which  anfwcrs  to  the 
modem  yard,  fliould  be  made  of  the  exz€t  length  of  his  own 
arm.  And,  one  ftandard  of  meafures  of  length  being  gained 
all  others  are  eafily  derived  from  dience;  thofe  of  greatc 
length  by  multiplying,  thofe  of  lefs  by  fubdividing,  that  ori 

^  Gr.  CouJlitm,Ci  i6«  "   Will.   Malmfb.   in  ^.ta  Hn, 

^  c^f*  %•  Spdm.  liin*  /.  ^fnd  Wilkios.  299. 
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ginal  ftandard.  ThuSf  by  the  ftatute  called  compojitio  utna^ 
turn  et perticarum^  five  yards  and  a  half  make  a  perch ;  and 
the  yard  is  fubdivided  into  three  feet,  and  each  foot  into 
tvelve  inches;  which  inches  will  be  each  of  the  length  of 
tlircc  grains  of  barley.  Superficial  meafures  are  derived  by 
fqnaring  thofe  of  length;  and  meafures  of  capacity  by  cubing 
them.  The  ftandard  of  weights  was  originally  taken  from 
cons  of  wheat,  whence  the  lowefl;  denomination  of  weights 
^  have  is  ftill  called  a  grain;  thirty-two  of  which  are  di- 
RQcdj  by  the  ftatute  called  compffitio  menfurmrumy  to  com« 
pofe  a  penny  weight,  whereof  twenty  make  an  ounce,  twelve 
OQDces  a  pound,  and  fo  upwards.  And  upon  thefe  prin- 
ciples the  firft  ftandards  were  made;  which,  being  ori- 
pnally  fo  fixed  by  the  crown,  their  fubfequent  regulations 
bre  been  generally  made  by  the  king  in  parliament.  Thusj 
Bnder  king  Richard  I,  in  his  parliament  holden  at  Weftmin- 
Bwi  A.  D,  1 197,  it  was  ordained  that  there  fliould  be  only 
one  weight  and  one  meafure  throughout  the  kingdom,  and 
dutdie  cuftody  of  the  afTife  or  ftandard  of  weights  and  mea- 
bres  (hould  be  committed  to  certain  perfons  in  every  city  and 
borough  **;  from  whence  the  antient  office  of  the  king's  aul- 
^T  feems  to  have  been  derived,  whofe  duty  it  was,  for  a 
certain  fee,  to  meafure  all  cloths  made  for  fale,  till  the  office 
Was  aboliftied  by  the  ftatute  ji  &  12  W.  III.  c.  20.  In 
nog  John's  time  this  ordinance  of  king  Richard  was  fre« 
(oently  difpenfed  with  for  money';  which  occafioned  a  [  276  J 
P'orifion  to  be  made  for  inforcing  it,  in  the  great  charters  of 
^gjohn  and  his  fon^.  Thefe  original  ftandards  were 
^cd  pondus  regis  ^,  and  menfura  domini  regis*;  and  are  di- 
^ed  by  a  variety  of  fubfequent  ftatutes  to  be  kept  in  the 
^chequer,  and  all  weights  and  meafures  to  be  made  con* 
ormable  thereto'.  But,  as  fir  Edward  Coke  obfervcs", 
bough  this  bath  fo  often  by  authority  of  parliament  been 

*  Hored.  Maith.  Pani.  t  I4£<lw.  III.  ft.  1.  c.  xi.  15  Edw* 

r  ffored.  ji>  D.  iioi.  III.  ft.  5.  c.  ic.     16  Ric.  II.    c.  |. 

f  9  Hca.  III.  c.  25.  S  Hen.  VI.  c.  5.     11  Hen.  VI.  c.  %. 

r  FUe*  35  Edw*  /.  afudCoi^tVi  In*  11  Hen.  VII.  c.  4.    ^^  Car.  II.  e.  S. 

ftm  tMt'.fonHus  rtfit»'  v  %  Init  41. 

^  Fiet*  t.  II. 

A  a  z  €na£led| 
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eniAed,  yet  it  could  never  be  tIFcCkcd ;  fo  forcible  is  cufkc 
with  the  multitude  ( 1 6). 

Thirdly^  as  money  is  the  medium  of  commerce,  it  Is  tli 
king's  prero<;ativey  as  the  arbiter  of  domeftic  commerce,  t 
give  it  authority  or  make  it  current.  Money  is  an  univerta 
medium,  or  common  (landard,  by  comparifon  with  wbid 
the  value  of  all  merchandize  may  be  afcertained :  or  it  is : 
fign,  which  reprefents  therefpedlive  values  of  all  commodi 
ties.  Metals  are  well  calculated  for  this  fign,  becaufe  the] 
are  durable  and  are  capable  of  many  fubdivinons:  and  a  pc 
dous  metal  is  flill  better  calculated  for  this  purpofe,  becanf 
it  is  the  moft  portable.  A  metal  is  alfo  the  moft  proper  for 
common  meafure,  becaufe  it  can  cufily  be  reduced  to  the  fam 
flandard  in  all  nations :  and  every  particular  nation  fixes  0 
It  it's  owii  imprefTion,  that  the  wt.  ight  and  ftandard  (whcrd 
confids  the  intrinfic  value)  may  both  be  known  by  infpe£Uo 
only. 

As  the  quantity  of  precious  metals  increafes,  that  is,  i 
more  of  them  there  is  extrafted  from  the  mine,  this  unircri 


\ 
^ 


(16)  The  regulation  of  weights  and  meafures  cannot  with  pr 
prltty  be  referred  to  the  king's  prerogative  ;  for  from  rnagTia  cbm 
to  the  prcfcnt  time  there  are  above  twenty  a6t8  of  pariiamcnt 
fix  and  eflabliAi  the  flaudard  and  uniformity  of  weights  and  nK 
fares.  Two  important  cafes  upon  this  fubjc&  have  lately  be 
determined  by  the  court  of  king's  bench ;  one  was,  that  althooj 
there  had  bee.i  a  cuflom  in  a  town- to  fell  butter  by  eighteen  ouK 
to  the  pouud,  yet  the  jury  of  the  court-leet  were  not  juftificd 
feizing  the  butter  of  a  perfon  who  fold  pounds  lefs  than  that,  b 
more  than  fixteen  ounces  each,  the  ilatutable  weight.  3  ?*•  - 
271.  In  the  other  it  wa^  determined,  that  no  pra£Uce  or  u& 
could  countcr\-ai]  the  ilatutcs  22  Car.  II.  c:  8.  and  22  6c  23  C 
II.  c.  12.  which  cnac^,  that  if  any  perfon  (hall  either  fell  orb 
grain  or  fait  by  any  other  mtafure  than  the  Winchcftcr  bulhel, 
ihall  forfeit  forty  fliiilings,  and  alfo  the  value  of  the  grain  or 
fo  fold  or  bought;  one  half  to  the  poor,  the  other  to  the  infim 
The  King  afid  AJajof,  4  T.  R.  750.     5  T.  R,  353. 
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medinm  or  common  fign  will  (ink  in  vnlue,  and  grow  lefs 

predous.  Above  a  thoufand  millions  of  bullion  are  calculated 

to  have  been  imported  into  Europe  from  America  within  lefs 

than  three  centuries  ;  and  the  quantity  is  daily  increaCng. 

The  confequence  is,   that  more  money  mu(l  be  given  now 

for  the  fame  commodity  than  was  given  an  hundred  years  [  ^*!1  J 

%p*  And,  if  any  accident  were  to  diminifli  the  quantity  of 

gold  and  filver,  their  value  would  prcportionably  rife.     A 

Wci  that  was  formerly  worth  ten  pounds,  is  now  perhap»^ 

Worth  twenty  ;  and,  by  any  failure  of  current  fpecie,  the 

price  may  be  reduced  to  what  it  was.     Yet  is  the  horfe  in 

naCty  neither  dearer  nor  cheaper  at  one  time  than  another: 

faf  if  the  metal  which  conflitutes  the  coin  was  formerly 

tvice  as  fcarce  as  at  prcfent,   the  commodity  was  then  as 

dear  at  half  the  price,  as  now  it  is  at  the  whole  (i7)« 

(17)  In  confidering  thepnces  of  articles  in  antient  tiine8>  rC'* 
|vd  maft  always  be  had  to  the  \vcight  of  the  (hilUng,  or  the 
^laatity  of  iilver  which  it  contained  at  different  periods.  From 
theoonquefl  till  the  20th  year  of  £dw.  III.  a  pound  (lerhng  was 
iKnally  a  pound  troy  weight  of  filvcr,  which  was  divided  into 
tnaty  fhillings ;  fo  if  ten  pounds  at  that  time  were  the  price  of  a 
kiie,  the  fame  quantity  of  filver  was  paid  for  it  as  is  now  given, 
>  it's  price  is  thirty  pounds. 

This  therefore  is  one  great  caufc  of  the  apparent  difference  xn 
Ae  prices  of  commodities  in  antient  and  modem  times.  About 
Ae  year  I347>  Edw.  III.  coined  twenty-two  Ihilliiigs  out  of  m 
lound ;  and  five  years  afterwards  he  coined  twenty-live  {hillings 
sat  of  the  fame  quantity.  Ilenry  V.  in  the  beginning  of  his 
■QgB)  divided  the  pound  into  thirty  fhillingSy  and  then  of  confe. 
fttnee  each  flulh'ng  was  double  the  weight  of  a^  Oiilling  at  pre- 
fal.  Henry  VII.  increafed  the  number  to  forty,  which  was 
ioe  ftandard  number  till  the  beginning  of  the  reign  of  Eli/.ubeth. 
ftethen  coined  a  pound  of  fterling  filver  into  fixty-two  fhiUings, 
lUch  diviiion  has  ever  fince  remained  without  alteration ;  fo  every 
ance  of  coined  filver  fince  that  time  has  been  equal  to  five  fhil- 
bgs  and  two-pence.  (See  Mon  ey  in  the  Index  to  Humeri  HifiO 
lr«  A^m  Smith,  at  the  end  of  his  full  volume,  has  given  tables 
the  averafge  prices  of  wheat  for  five  hundred  and  fifty 
back,  and  has  reduced  for  each  year  the  money  of  that  time 
lo  tbe  money  of  the  preCent  day»     But  in  his  calculation  he  las 

Aa3  callcj 
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The  coining  of  money  is  in  all  ftates  the  aA  of  the  fote- 
reign  power;  for  the  reafon  ju(t  mentioned,  that  it's  value 
lyiay  be  known  on  infpedlion.  And  with  refped^  to  coinage 
ycL  general^  there  are  three  things  to  be  confidered  therein  \ 
the  materials,  the  impre(&on,  and  the  denomination. 

With  regard  to  the  materials,  fir  Edward  Coke  lay^k 
down'^^  that  the  money  of  England  muft  either  be  of  goU 

w  2  Inft.  577. 


called  the  pound  iince  Elizabeth's  time  (ixty  (himngs.     Taking  k 
at  that  rate>  we  may  eaiily  find  the  equivalent  in  niodem  money 
any  fum  in  antient  time,  if  we  know  the  number  of  {hillings  wl 
weighed  a  pound,  by  this  fimple  rule :  As  the  number  of 
in  a  pound  at  that  time  is  to  iixty,  fo  is  any  fum  at  that  time  to 
equivalent  at  prefent ;  as  for  inftancey  in  the  time  of  Hen.  V. 
thirty  fhiUings  are  to  fixty  (hillings  now,  fo  ten  pouuds  then  « 
equal  to  twenty  pounds  of  prefent  money.     The  increafe  is 
quantity  6f  the  precious  metals  docs  not  neeeflarily  increaft 
price  of  articles  of  commerce ;  for  if  the  quantities  of  thefie 
tides  are  augmented  in  the  fame  proportion  as  the  quantity 
money,  it  is  clear  there  will  be  the  fame  ufe,  demand,  or  price 
money  as  before,  and  no  effe6i  will  be  produced  in  the  price 
commodities. 

If  gold  and  filver  could  have  been  kept  in  the  country,  the  ii 
menfe  increafe  of  paper  currency,  or  fubftitution  of  paper  for 
would  have  diminifhcd  it's  value,  and  have  increafed  the  prices 
labour  and  commodities  far  beyond  the  effed  that  has  been  pro«| 
duccd  by  the  difcovtry  of  the  mines  in  America.'  The  eff< 
they  have  produced  is  general,  and  extended  to  the  whole  woiU 
but  the  increafe  of  our  paper  has  only  a  tendency  to  leficn 
value  of  money  at  home,  which  never  can  take  place  to  any 
degree,  as  it  will  naturally  feek  a  better  market,  or  be  carriel 
where  more  will  be  given  for  it ;  and  by  the  fubftitution  of  t| 
cheaper  medium  of  commerce,  the  diiference  in  value  is  added 
the  capital  or  to  the  real  ilrength  of  the  nation.  G<^  and  iii' 
form  an  infignificant  part  of  the  real  wealth  of  a  coniroei 
country.  The  whole  quantity  of  fpecie  has  been  eftimated 
about  twenty  millions  only,  not  much  more  than  what  is  laifed  ii 
one  year  for  the  fupport  of  government.'    '[ 
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or  Hirer :  and  none  othei  was  ever  ifTued  by  the  ro]ral  aur 
diority  till  1672,  when  copper  farthings  and  half-pence  were 
coined  by  king  Charles  the  fecond,  and  ordered  by  procla- 
mation to  be  current  in  all  paymentSj  under  the  value  of  fix* 
pencCiand  not  otherwife.  But  this  copper  coin  is  not  upon 
the  £ime  footing  with  the  other  in  many  refpedU^  particu- 
larijr  with  regard  to  the  offence  of  counterfeiting  it.  And,  as 
to  die  filver  coin,  it  is  enafled  by  ftatute  14  Geo.  III.  c.  42. 
that  no  tender  of  payment  in  lilvcr  money,  exceeding 
twenty-five  pounds  at  one  time,  (liall  be  a  fufEcient  tender  in 
law,  for  more  than  it's  value  by  weight,  at  the  rate  of  5/.  2d. 
in  ounce  ( 1 8). 

As  to  the  impreffion,  the  (lamping  thereof  is  the  unquef- 
tionable  prerogative  of  the  crown :  for,  though  divers  bi- 
ftops  and  monafteries  had  formerly  the  privilege  of  coining 
money,  yet,  as  fir  Matthew  Hale  obferves  *',  this  was  ufually 
done  by  fpecial  grant  from  the  king,  or  by  prefcription  which 
ianpofes  one;  and  therefore  was  derived  from,  and  not  in  ^  278  ] 
derogation  of,  the  royal  prerogative.  Beiidos  that  they  had 
only  the  profit  of  the  coinage,  and  not  the  power  of  infti« 
tnting  either  the  impreilion  or  denomination  ;  but  had  ufu* 
aDy  the  ftamp  fent  them  from  the  exchequer. 

The  denomination,  or  the  value  for  which  the  coin  is  to 
pfs  current,  is  likewife  in  the  bread  of  the  king  ;  and,  if 
^yunufual  pieces  are  coined,  that  value  mud  be  afcertained 
I7  proclamation.  In  order  to  fix  the  value,  the  weight 
>nd  the  finenefs  of  the  metal  are  to  be  taken  into  confidera* 
^together.  When  a  given  weight  of  gold  or  filver  is  of  a 
Snren  finenefs,  it  is  then  of  the  true  (tandard  <,  and  called 

^  1  Hift.  P.  C.  191^  fcttled.     The  pound  troy  of  gold,  con- 

^Thisftmndard  hath  been  frequently  lifting  of  twenty- two  c»rats  (or  twenty 

^**d  in  former  times;  but   harh  for  fourth  parrs)  fine,  and  two  of  tUoy,  it 

'^  yurt  paft  been  tbus  invar'ubly  divided  into  forty. fouf  guineas  and  an 


V^)  This  was  a  claufe  in  a  temporary  aft,  which  was  continued 
^  '7B3,  fincc  which  time  I  do  not  find  that  it  has  been  revived. 

A  a  4  cfterling 


.»■  •  ■ 


37*  9^*^  Rights  BftoftL 

efterling  or  fterling  metal;  a  name  for  which  there  are  n» 
rious  reafons  given  i^,  but  none  of  them  entirely  fansfadorjf* 
And  of  this  fterling  or  efterling  metal  all  the  coin  of  the 
kingdom  muft  be  made,  by  the  ftatute  25  Edw.  III.  c.  i^* 
So  that  the  king's  prerogative  feemeth  not  to  extend  to  tbc 
debafmg  or  inhancing  the  value  of  the  coin,  below  or  above 
the  fterling  value^ : '  though  (Ir  Matthew  Hale>  appears  to  be 
of  another  opinion  (2 1 ).  The  king  may  alfo,  by  his  proclam^* 

lialf  of  the  prefent  value  of  tit,  each.  logics,  that  the  name  wu  derired  frott 

And  the  pound  troy  of  filver,  confiftin^  tht  Efterlingt^  or  EaAeilings;  astbofc 

of  eleven  ounces  and  cuo-pennyweighu  S  xons  were  anticnily  called,  who  iB* 

pure,  and  eighteen  pennyweights  aloy,  habited  that  dif^ri£l  of  Germaayi  no* 

18  divided  into  iixty-two  fhitiings.     (See  occupied  by  the  Han(e-towoi  aodtbtf 

Folkes  en  Englifh  coins.)  (i  >)  appendages;    the  earlieft  trafders  in 00^ 

J  Spelm.  GlolT.  ^r^.    Dufrcfnc,  III.  dern  Europe  (20). 
165.     The  moft  plaufibic  opinion  leems         ^  «  Inil.  577. 
to  be  that  adopted  by  tuoi'e  two  eiymo-        *  i  Hal.  P.  C.  194. 


(19)  Dr.  Adam  Smith,  in  hh  ineftimable  work,  the  Inquiry  into 
the  Nature  and  Caufes  of  the  Wealth  of  Nations,  i  vol.  39.  tells  ii3i 
that  the  **  Englifh  pound  fttrlmg  in  the  time  of  Edw.  I.  contaioc<l 
*•  a  pound  Tower-weight  of  i'llver  of  a  known  fmenefs.  The 
•*  Tower  pound  feema  to  have  been  fomcthing  more  than  theRomM 
•*  pound,  and  fomethiug  lefs  than  the  Troycs  pound.  This  lail  wai 
•*  not  introduced  into  the  mint  of  England  till  the  i8th  of  Hen- 
•*  VIII.  The  French  livre  contained  in  the  time  of  Charlcmag^ 
•*  jSL  pound  Troyes  weight  of  lilver  of  a  known  finenefs*  The  f*^ 
**  of  Troyes  in  Champaign  was  at  that  time  frequented  by  all  the 
•*  nations  of  Europe,  and  the  weights  and  meafures  of  fo  famou* 
**  a  market  were  generally  known  and  efleemcd.'* 

(20)  Camden,  in  his  description  of  Scotland,  fays,  that  it  b«* 
been  erroneoufly  fuppofed  that  the  word  fterling  comes  from  Sti*^ 
ling  in  Scotland.  j4  Crrmanis  enlm^  quos  j^ngli  EfterRngi  ah  orU^' 
talijitu  vocamnif  faQa  eft  ap[*eHai'tOi  quos  Jobiinnes  rex  ad argadU^ 
tnfuam  pur  it  ate  m  redigendum  primus  evocavit,  et  ejufmodi  munmis  ^T 
terlingi  in  aniiquis  fcriptis  femper  concipiuntur.  P.  n . 

(21)  Lord  Hale  refers  to  the  cafe  of  mixed  money  in  Danes  • 
Reports,  48.  in  fupport  of  liis  opinion.  A  perfon  in  Ireland h^^ 
bogspwed  ICO  /.  of  fterling  money,  and  had  given  a  bond  to  rcp^ J 
it  on  a  certain  future  day.     In  the  mean  time  queen  £liz.  for  tb^ 

puipo^ 
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^^%  legitimate  foreign  coin,  and  make  it  current  here ;  de* 
daring  at  what  valne  it  (hall  be  taken  in  payments  ^.     But 
"^  I  apprehend,  ought  to  be  by  comparifon  with  the  fland- 
•fd  of  our  own  coin ;  otherwife  the  con  fen  t  of  parliament 
^1  be  necefiary.    There  is  at  prefent  no  fuch  legitimated 
.  ^neji  Portugal  coin  being  only  current   by  private  con- 
&nt|  fo  that  any  one  who  pleafes  may  refufe  to  take  it  in  [  279  ] 
payment.     The  king  may  alfo  at  any  time  decry,   or  cry 
down^  any  coin  of  the  kingdom^  and  make  it  no  longer  cur- 
rent' (22). 

V.  The  king  is,  laftly,  confidered  by  the  laws  of  England 
as  the  head  and  fupreme  governor  of  the  national  church.  , 

To  enter  into  the  reafons  upon  which  this  prerogative  is 
Founded  is  matter  rather  of  divinity  than  of  law.  I  (hall  there- 
fore only  obferve  that  by  ftatute  26  Hen.  VIII.  c.  i.  (recit- 
ing that  the  king's  majcdy  juftly  and  rightfully  is  and  ought 
to  be  the  fupreme  head  of  the  church  of  England  ;  and  fo 
had  been  recognized  by  the  clergy  of  this  kingdom  in  their 
convocation)  it  is  enacted,  that  the  king  fliall  be  reputed  the 

^  Uid,  197.  c  I  Hal.  P.  C.  197. 


pUTpofe  of  paying  her  armies  and  creditors  in  Ireland,  had  coined 
nixed  or  bafe  money»  and  by  her  proclamation  had  ordered  it  to 
pat  current,  and  had  cried  down  the  former  coin.  The  debtor  on 
^  appointed  day  tendered  100/.  in  thi»bafe  coin  ;  and  it  was  de* 
^^nnioed  upon  great  confideration  that  it  was  a  legal  tender,  and 
^t  the  lender  was  obliged  to  receive  it :  natural  equity  would 
"*^c  given  a  different  decifion. 

This  acl  of  queen  Elizabeth  does  but  ill  corrcfpond  with  the 
■ottering  infcription  upon  her  tomb  :  ReRgio  reformaia^  pax  fun* 
^tf)  moneta  adfuum  valorem  reduda^  i^c,     2  Inft.  578. 

(22)  All  officers  of  the  revenue  are  required  to  cut  every  piece 
<^gold  coin  tendered  to  them,  if  it  is  not  of  the  current  weight 
sccordipgto  the  king's  proclamation  14  Geo.  III.  c  70.  And  by 
13  Geo.  III.  c.  71.  any  perfon  may  cut  counterfeit  gold  money^ 
or  what  has  been  unlawfully  diminifhed* 

only 
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onlj  fupreme  head  in  earth  of  the  church  of  EogUod, 
iball  have  annexed  to  the  imperial  crown  of  this  reala 
vreil  the  title  and  ftile  thereof^  as  all  jurifdiflionsy  au^l? 
ties,  and  commodities,  to  the  faid  dignity  of  fupK^me  I 
oY  the  church  appertaining.  And  another  ftatute  lo 
fame  purport  was  made,  x  £liz.  c.  x*  (23) 

In  virtue  of  this  authority  the  king  convenes,  prorog 
redr^ins,  regulates,  and  diHblves  all  ecclefiaftical  fyuod 
convocations.     This   was  an    inherent  prerogative   of 
crown,  long  before  the  time  of  Henry  VIII,  as  appean 
tlie  ftatute  8  Hen.  VI.  c.  1.   and  the  many  authors,  b 
lawyers  and  hiRorians,  vouched  by  fir  Edward  Coke<^. 
that  the  ftatute  25  Hen.  Vlll.  c.  19.  which  reftrains 
convocation  from  making  or  putting  in  execution  any  can 
repugnant  to  the  king's  prerogative,  or  the  laws,  cufto; 
and  ftatutes  of  the  realm,  was  merely  declaratory  of  the 
common  law  *  :   that  part  of  it  only  being  new,  which  ma 
the  king's  royal  aflent  a£lually  neceiTary  to  the  validit] 
every  canon.    The  convocation  or  ecclefiaftical  fynodj 
-England,  differs  conGderably  in  it's  conftitution  from  the 
nods  of  other  chriftian  kingdoms :  thofe  confifting  wholl 
biOiops;  whereas  with  us  the  convocation  is  the  miniaturi 
a  parliament,  wherein  the  archbifliop  prefides  with  regal  ft; 
C  ^^^  1  the  upper  houfe  of  bifliops  reprefcnts  the  houfe  of  lords; 
the  lower  houfe,  compofed  of  reprefentatives  of  the  fcv 

*  4lnft.  322,  323.  •  j%  Rep.  72. 


(23)  As  queen  Mary  by  i  &  2  Ph.  &  M.  c.  8.  had  repealc 
the  ftatutes  made  in  the  time  of  her  father  derogatory  to  the  ft 
Rome,  and  had  fully  reinftatcd  the  pope  in  all  his  former  pc 
and  jurifdidlion  in  this  country  ;  queen  Elizabeth,  to  (hew  he 
tachment  to  the  proteftant  caufe,  by  the  firft  parliamentary  a£ 
her  reign  repealed  this  ftatute  of  queen  Mary,  and  revived  all 
ftatutes  relating  to  the  church  paflcd  in  the  time  of  Henry  V! 
.  This  proves  how  little  at  that  time  depended  upon  the  authon't 
parliament,  which  could  accede  to  fuch  immenfe  revolutions  in 

courfe  of  four  or  five  years, 

dice 
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dioccfes  at  large,  and  of  each  particular  chapter  therein,  re« 
fexnbles  the  boufe  of  commons  with  it's  knights  of  the  fhire 
uid  borgefles^  This  conftitution  is  faid  to  be  owing  lo  the 
policy  of  Edward  I :  who  thereby  at  one  and  the  fame  dme 
let  in  the  inferior  clergy  to  the  privileges  of  forming  eccleC- 
aftieal  canons,  (which  before  they  had  not^)  and  alfo  intro- 
duced a  method  of  taxing  ecclefiallical  benefices,  by  confeot 

of  convocation  «  (24). 

f 

f   In  the  diet  of  Sweden,  where  the  intend  ints ;  and  alfo  of  deputies^  one  of 

^celefiaftics  form  one  of  cbe  branches  of  which  is  chofen  by  every  ten  pariihts  or 

<he  legiflature,  the  chamber  of  the  clergy  rnral  deanry.     Mod.  Ua.  Hill*  xxzUi. 

'cfiembles  the  coovocatioo  of  England.  18. 
It  is  compofed  of  the  bifliops  and  fuper-         ^  Gilb.  Hiil.  of  £xch.  c.  4. 


wm 


(14)  From  the  learned  Commentator's  text,  the  ftudent  would 
perhaps  be  apt  to  fuppofe  that  there  is  only  one  convocation  at  a 
time.  But  the  king,  before  the  meeting  of  every  new  parliament^ 
dircdls  his  writ  to  each  archbifhop»  to  fummon  a  convocation  in 
his  peculiar  province. 

Godolphin  fays,  that  the  convocation  of  the  province  of  Yoii 

conftantly  correfponds,  debates,  and  concludes  the  fame  matters 

^*tli  the  provincial  fynod  of  Canterbury,  God,  99.     But  they  are 

^^^rtainly  diftin<5l  and  independent  of  each  other  ;  and  when  they 

*^e^  to  tax  the  clergy,  the  different  convocations  fometimcs  granted 

'iiffciient  fubfidies.     In  the  22  Hen.  VIII.  the  convocation  of  Caa- 

*fr|>^yy  YzA.  granted  the  king  one  hundred  thoufand  pounds |  in 

^oniideration  of  which  an  aft  of  parliament  wras  paffed,  granting  a 

""^c    pardon  to  the  clergy  for  all  fpiritual  offences,  but  with  a  pro- 

vifo    that  it  (hould  not  extend  to  the  province  of  York,  unlefs  it's 

coix-vocation  would  grant  a  fubfidy  in  proportion,  or  unlefs  it's 

Sy  would  bind  themfolves  individually  to  contribute  as  bouuti- 

fully-.    This  ftatutc  is  recited  at  brge  in  Gib,  Cod.  77. 

-All  deans  and  archdeacons  are  members  of  the  convocation  of 
^"^ir  province  ;  each  chapter  fends  one  proAor  or  reprefent^tive^ 
an^i  the  parochial  clergy  in  each  dioccfe  in  Canterbury  two  proc* 
^^^  ;  but  on  account  of  the  fmall  number  of  dioccfes  in  the  pro- 
▼Micc  of  York,  each  archdeaconry  ele6ls  two  prodlors.  In  York 
tn«  Convocation  confifts  only  of  one  houfe ;  but  in  Canterbury 
tnere  arc  two  houfes,  of  which  the  twenty-two  bifhops  form  the 
**Pper  houfc ;  and  before  the  reformation,  abbots,  priors,  and  other 

mitred 
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From  this  prerogative  alfo,  of  being  the  head  of  th  . 
diarchy  arifcs  the  king's  right  of  nomination  to  racar^ 
btfhopricksy  and  certain  other  ccclenaftical  prefermentae 
which  will  more  properly  be  confidered  when  we  conr-^ 
to  treat  of  the  clergy.  I  (hall  only  here  obferve,  that  t 
10  now  done  in  confequence  of  the  ftatute  25  Hen.  VI 

€.  20. 

As  head  of  the  church,  the  king  is  likewife  tlie  Jern 
re/brt  in  all  ecclefiadical  caufes ;  an  appeal  lying  ultima' 
Ij  to  him  in  chancery  from  the  fentcnce  of  every  ecclefial 
cal  judge :  which  right  was  reftored  to  the  crown  by  ftati 
35  Hen.  VIII.  c.  19.  as  will  more  fully  be  (hewn  he- 
after  (25). 


ailtred  prelates,  fat  with  the  biHiops.  The  lower  hoafe  of  corm 
cation  in  the  province  of  Cantcrbur)''  confillp  of  t\venty-two  desi 
fifty-three  archdeacons,  twenty-four  prodtorsL  for  the  chapters,  *i 
Ibrty-four  prodors  for  the  parochial  clergy.  By  8  Hen.  VI.  cr- 
thc  clergy  in  their  attendance  upon  the  convocation  liave  the  Ta 
privilege  in  freedom  from  arrcft  as  the  members  of  the  houre  < 
commons  iu  their  attendance  upon  parliament.  Bunt.  Coa^,  1  ^^M 
/[kr.  610. 

(25)  By  that  ftatute  it  is  declared,  that  for  the  future  no  appc^^ili 
£rom  the  ecclcliaftical  courts  of  this  realm  fhould  be  made  to  t  I^c 
pope,  but  tfiat  an  appeal  from  the  arohbifliop's  courts  (hould  lie    '•o 
the  king  \\\  chancery  ;  upor  which  the  king,  as  in  appeals  from  t^^c 
admirar^  court,  Hiould  by  a  commiiTion  appoint  certain  judgts   ^^ 
delegates  finally  to  determine  fuch  appeals.  3  toL  66. 
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CHAPTER     THE    EIGHTH. 


OF  THE  king's  revenue. 


HAVING,  in  the  preceding  chapter,  confidercd  at  hrge 
thofe  branches  of  the  king's  prerogative,  which  coa- 
tribute  to  his  royal  dignity,  and  conftitute  the  executifc 
power  of  the  goycrnment,  we  proceed  now  to  examine  the 
■king's  fifcal  prcicogatives,  or  fuch  as  regard  his  revenue ; 
'^hich  the  Britifli  conflitution  hath  vetted  in  the  royal  per- 
son, in  order  tb  fupport  his  dignity  and  maintain  his  power : 
^tng  a  portion  which  each  fubje£l  contributes  of  his  pro« 
P^^ty,  ini  order  to  fecure  the  remainder. 

This  revenue  is  either  ordinary,  or  extraordinary.  The 
■king's  ordinary  revenue  is  fuch,  as  has  either  fubfiftedtimc 
®**t  of  mind  in  the  crown  ;  or  elfe  has  been  granted  by  par- 
"*mcnt,  by  way  of  purchafe  or  exchange  for  fuch  of  the 
King*s  inherent  hereditary  revenues,  as  were  found  incon* 
lenient  to  the  fubjeft. 

When  I  fay  that  It  has  fubfifted  time  out  of  mind  in  the 

^^ou-n,  I  do  not  mean  that  the  king  is  at  prefcnt  in  the  ac- 

'^al  poflclTion  of  the  whole  of  this  revenue.  Much  (nay,  the 

Sf Cateft  part)  of  it  is  at  this  clay  in  the  hands  of  fubjefls ;  to 

^«om  it  has  been  granted  out  from  time  to  time  by  the  kings 

England  :  which  has  tendered  the  crown  in  fome  meafure 

"^pcndei)t  on  the  .people  for  it's  ordinary  fupport  and  fubfift- 

^*^ce.  '  So  that  I  muft  be  obliged  to  recount,  as  part  of  the 

^y^l  revenue,  what  lords  of  manors  and  other  fubjedls  fre« 

^UcQtly  look  upon  to  be  their  own  abfolute  inherent  rights  \ 

^caufe  they  are  and  have  been  vetted  in  them  and  their  an- 

bettors  for  ages,  though  lin  reality  originally  derived  from 

^  psuits  of  our  antient  princes* 

I.  The 
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I.  The  firft  of  the  king's  ordinary  revenues,  which  I  {hall 
take  notice  of>  is  of  an  ecclefiadical  kind  ;  (as  are  alfo  the 
three  fucceeding  ones;)  viz.  the  cuftody  of  the  temporaltics  of 
bifliops  :  by  which  are  meant  all  the  lay  revenues,  lands>  and 
tenements  (in  which  is  included  his  barony)  which  belong  to 
an  archbi (hop's  or  biOiop's  fee.    And  thefe  upon  the  vacancy 
of  the  bifhoprick  are  immediately  the  right  of  the  king,  as  a 
confequence  of  his  prerogative  in  church  matters;  whereby 
he  is  confidered  as  the  founder  of  all  archbifliopricks  andbi- 
Ihopricks,  to  whom  during  the  vacancy  they  revert.   And  for 
the  fame  reafon,  before  the  diflblution  of  abbeys,  the  king 
had  the  cuftody  of  the  temporalties  of  all  fuch  abbeys  and 
priories  as  were  of  royal  foundation  (but  not  of  thofe  found* 
cd  by  fubjefts }  on  the  death  of  the  abbot  or  prior  ^.  Another    i 
Teafon  may  alfo  be  given^  why  the  policy  of  the  law  bath  • 
▼efted  this  cuQody  in  the  king ;  becaufe  as  the  fucceflbr  is 
90t  known,  the  lands  and  poi&flions  of  the  fee  would  be  ii«bk 
to  (poil  and  dc: vacation,  if  no  one  had  a  property  thereio* 
Therefore  the  law  has  given  the  king,  not  the  temporald^ 
themfelvcs,  but  the  ^(7^/y  of  the  temporalties,  till  fuch  tinn^ 
as  a  fhccefTor  is  appointed ;  with  power  of  taking  to  himf<^^ 
all  the  intermediate  profits,  without  any  account  of  the  fu^' 
cefibr;  and  with  tlie  right  of  prefenting  (which  the  cro"*^^ 
▼cry  frequently  excrcifes)  to  fuch  benefices  and  other  pref^'* 
ments  as  fall  within  the  time  of  vacation  *'.     This  rcvenu^^  ^ 
of  fo  high  a  nature,  that  it  could  not  be  granted  out  iO  * 
fubjeft,  before,  or  even  after,  it  accrued:  but  now  by  t^^ 
ftatute  15  Edw.  III.  ft.  4.  c.  4  &  5.  the  king  may,  after  C-*^ 
Tacancy,  Icafe  the  temporalties  to  the  dean  and  chapter  ^> 
favihg  to  himfclf  all  advowfons,  efcheats,  and  the  like.  C^**' 
antient  kings,  and  particularly  William  Rufus^  were  r^  ^^ 
only  remarkable  for  keeping  the  bifhopricks  a  long  time^'^r 
Cant,  for  the  fake  of  enjoying  the  temporalties,  but  alfoco*""^ 
initted  horrible  wafte  on  the  woods  and  other  parts  of  t  ^^^ 
eftate  ;  und  to  crown  all,  would  never,  when  the  fee  >*»^  ^^ 
filled  up,  re  (lore  to  the  bifliop  his  temporalties  again  o^^^ 
Icfs  he  purchafed  them  at  an  exorbitant  price.    To  leme^f 

»  %  loft.  15.  b  Stat*  17  £dw.  IL  c*  14.   F,  N.  B*  js* 

whic^^ 
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:b,  king  Henry  the  firft «  granted  a  chtrtcr  tt  the  begin- 
of  bis  reign,  promifing  neither  to  feU,  not  let  to  farni^ 
ake  any  thing  from,  the  domains  of  the  church,  till  the 
tSoT  was  inftalled  ( i ).  iind  it  was  made  one  of  the  ar- 
8  of  the  great  charter  •*,  that  no  wade  fliould  be  commit- 
in  the  temporalties  of  bilhopricks,  neither  (hould  the 
)dyof  them  be  fold.  The  fame  is  ordained  by  theilatute 
iTeftminftcr  the  firft  * ;  and  the  ftatute  i4Edw.  111^  ft.  4. 
(which  permiiis,  as  we  have  feen,  a  leafe  to  the  dtraa 
chapter)  is  ftill  more  explicit  in  prohibiting  the  other  ex* 
)ns.  It  was  alfo  a  frequent  abufc,  that  the  king  would 
trifiingy  or  no  caufes,  feife  the  temporalties  of  biihops^ 
I  during  their  lives,  into  his  own  hands :  but  this  ti 
rded  againft  by  ftatute  1  Edw.  III.  ft.  2.  c.  2. 

HIS  rjcyenae  of  t\\Q  king,  which  was  formerly  very  con- 
"able,  is  now  by  a  cuftomary  indulgence  almoft  reduced 
Mhing :  for,  at  prcfent,  as  foon  as  the  new  biOiop  is  con^ 
i(ed.  and  confi^med^  he  ufually  receives  the  reftitutioft 
lis  temporalties  quite  entire,  and  untouched,  from  the 
i  and  at  the  fame  time  does  homage  to  his  fovereign  : 
then,  and  not  fooner,  he  has  a  fee-(imple  in  his  bifbep*' 
.  and  may  maintaiu  an  a£lion  for  the  profits  ^ 

.  The  king  is  entitled  to  a  corody,  as  the  law  calls  ii^ 
>f  every  biftioprick,  that  is^  to  fend  one  of  his  chaplains 
:  maintained  by  the  biftiop,  or  to  have  a  penfion  allowed 
till  the  bifliop  promotes  him  to  a  benefice  s.  This  is  alio 
le  nature  of  an  acknowlegement  to  the  king,  as  founder 
he  fee,  fincc  he  had  formerly  the  fame  corody  or  penfioa 
A  every  abbey  or  priory  of  royal  foundation.  It  is,  I  ap* 
lend,  now  fallen  into  total  difufe :  though  fir  Mitthc«( 

e  Matt.  Pirii.  '  Co.  Utt.  67.  341. 

*  9.Hca.  III.  c.  5.  S  F.  N.  B.  ftjp. 

«  3  Edw.  I.  c.  £1. 


1)  But  queen  Elt:i^abeth  kept  the  fee  of  Ely  v?c«Qt  9  jfasch 
ffe  to  tttaia  the  rtvcnuc^    Sfryfe,  4  vol.  351,  tf  i. 
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Hale  fays  **»  that  it  is  due  of  common  rights  and  that  no 
prefcription  will  difcharge  it» 

III.  The  king  alfo  (as  was  formerly  obferved  ')  is  cmltlcd 
to  all  the  tithes  arifing  in  extraparochial  places  ^ :  though 

C  284  3  perhaps  it  may  be  doubted  how  far  this  article,  as  well  as 
the  laft,  can  be  properly  reckoned  a  part  of  the  king's  own 
royal  revenue :  fince  a  corody  fupports  only  his  chaplains, 
and  thefe  extraparochial  tithes  are  held  under  an  implied 
truily  that  the  king  will  diftribute  them  for  the  good  of  the 
clergy  in  general. 

IV.  The  next  branch  confifts  in  the  firft-fruits,  and 
tenths^  of  all  fpiritual  preferments  in  the  kingdom  ;  both  of 
which  I  ihall  confider  together. 

These  were  originally  a  part  of  thepapal  ufurpationsovcr 
the  clergy  of  this  kingdom  \  firft  introduced  by  Pandulph 
the  pope's  legate,  during  the  reigns  of  king  John  and  Henry 
the  third,  in  the  fee  of  Norwich ;  and  afterwards  attempted 
to  be  made  univerfal  by  the  popes  Clement  V  and  John  XXIIi 
about  the  beginning  of  the  fourteenth  century.  The  firft- 
fruits,  primit/aey  or  annates y  were  the  firlV  year's  whole  pro« 
fits  of  the  fpiritual  preferment,  according  to  a  rate  or  vabf 
made  under  the  direftion  of  pope  Innocent  IV  by  Walter  bi- 
fliop  of  Norwich  in  38  Hen.  HI,  "and  afterwards  advanced 
in  value  by  commifllon  from  pope  .Nicholas  III,  A,  D.  1292^ 
ao  Edw.  I ' :  which  valuation  of  pope  Nicholas  is  (till  p^' 
ferved  in  the  exchequer  ".  The  tenths,  or  decimae^  wcic 
the  tenth  part  of  the  annual  profit  of  each  living  by  the  fam^ 
valuation ;  which  was  alfo  claimed  by  the  holy  fee,  undct 
«o  better  pretence  thaii  a  (Irange  mifapplication  of  thatprc* 
ccpt  of  the  Levitical  law,  which  diredls  »,  that  the  Lcvitrt 
•*  Ciould  offer  the  tenth  part  of  their  tithes  as  a  heavc-offcr* 
**  ing  to  the  Lord,  and  give  it  to  Aaron  the  high  pried."  But 
this  claim  of  the  pope  met  with  a  vigordus  reCilance  from  tbc 

fc  Notes' on  ^.N.B.  ibove  cited.  «  F.N.  B.  176. 

^^  lift.  647.  ■  Nuiubi  xvUL  a6. 

Englilk 


3i;C  »/  Vz  Si  salts.  dt^ 

» 

Bgliih  parliament ;  and  a  variety  of  i&s  were  ^alTed  ta 
^tfiat  and  reftrain  it,  particularly  the  ftatute  6  Hen.  TV. 

I.  which  calls  it  a  horrible  mifchief  and  damnable 
Aom.  But  the  popifh  clergy,  blindly  devoted  to  the 
31  of  a  foreign  mifter,  (lill  kept  it  on  foot ;  fometimes 
Afefecretly,  fometimes  more  openly  and  avowedly:  fo 
at  in  the  reiga'  of  Henry  VIII,  it  was  computed,  that 

the  compafs  of  fifty  years  800,000  ducats  had  been 
It  to  Rome  for  firft^fruits  only.  And,  as  the  clergy 
prefled  this  unwiliingnefs  to  contribujte  fo  much  of  theii^ 
:ome  to  the  head  of  the  church,  it  was  thought 
oper  (wheii  in  the  fame  reign  the  papal  power  was 
oliflied,  and  the  king  was  declared  the  head  of  the 
urch  of  England)'  to  annex  this  revenue  to  the  crown  } 
lich  was  done  by  ftatute  26  Hen.  VIII.  c.  3.  (con* 
med  by  ftatute  i  £liz.  c.  4.)  and  a  new  valor  benefici^ 
m  was  then  made,  by  which  the  clergy  are  at  prefent 

*d(2). 

Bt  thefe  laft  mentioned  ftatutes  all  vicarages  under  ten 
ands  a  year,  and  all  rectories  under  ten  marks,  are  dif- 
arged  from  the  payment  of  iirft*fruits:  and  if,  in  fuch 
ings  as  continue  chargeable  with  this  payment,  the 
nimbent  lives  but  half  a  year,  he  (hall  pay  only  o.ne 
arter  of  his  firft-fruits }    if  but  one  whole  year^  then 


,  »■  ■   »  ■■>    m  m    »p  I  1     »■    pi 


(j)  When  the  firft-fruits  and  tenths  were  transferred  to  the 
•^  of  England,  by  26  Hen.  VIII.  c.  3.  at  the  fame  time  ic 
*  enabled,  that  commlflioners  (hould  be  appointed  in  every  die- 
•^1  who  (hould  certify  the  value  of  every  ecclcfiaftical  benefice 
1  preferment  in  the  n^fpe^Uve  diocefes ;  and  according  to  this 
•i^tion,  tlic  firft-fruitH  and  tenths  were  to  be  coUeAcd  and  paid 
taurc.  This  valor  heneficiorum  is  what  is  commonly  called  the 
^i  Books ;  a  tranfcript  of  which  is  given  in  Eton's  Tliefau- 
I  and  Bacon's  Liber  Regis. 

^tL.1.  B  b  half 
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half  of  them ;  if  a  year  and  a  half,  three  quarter* 
and  if  two  years,  then  the  whole  ;  and  not  otherwife  ( ^ 
Like  wife  by  the  (latute  27  Hen  VIII.  c.  8.  no  tenths  are 
be  paid  for  the  firft  year,  for  then  the  fird-fruits  are  dut 
and  by  other  (latutes  of  queen  Anne,  in  the  fifth  and  fix 
years  of  her  reign,  if  a  benefice  be  under  fifty  pounds  px 
annum  clear  yearly  value,  it  (liali  be  difcharged  of  the  paj 
ment  of  firft-fruits  and  tenths  (4). 

Thus  the  richer  clergy,  being,  by  the  criminal  bigotiy 
of  their  popifli  predeceflbrs,  fubjecled  at  firft  to  a  foreign 
exa£tion,  were   afterwards,    when  that   yoke  was  ibaken 
ofFy    liable  to   a    like   mifapplication   of    their    revenues, 
through  the  rapacious  difpofition  of  the  then  reigning  mo- 
narch :  till  at  length  the  piety  of  queen  Anne  reftorcdto 
[  286  ]  the  church  what  had  been  thus  indireflly  taken  from  it. 
This  Ihc  did,  not  by  remitting  the  tenths   and  firft- fruiti 
entirely ;  but,  in  a  fpirit  of  the  trueft  equity,  by  applying 
thcfe  fupcrfluities  of  the  larger  benefices  to  make  up  the  dc- 
•ficicncies  of  the  fmaller.     And  to  this  end  (he  granted  btt' 
royal  charter,  which  was  confirmed  by  the  ftatute  2  AflB* 
t.  XI.  whereby  all  the  rcrenuc  of  firft-fruits  and  tenths  is 


(3)  The  archbifhops  and  bifliops  have  four  years  allowed  vX 
the  payment,  and  fhall  pay  one  quarter  every  year,  if  they  li«  *■* 
long  upon  the  bilhoprick  ;  but  other  dignitaries  in  the  churta 
pay  theirs  in  the  fame  manner  as  redtors  and  vicars. 

(4)  After  queen  Anne  had  appropriated  the  revenue  arifing 
from  the  payment  of  fird-fruits  and  tenths  to  the  augmentations 
fmall  1I\  ings,  it  was  confidered  a  proper  extenfion  of  this  prinap 
to  exempt  the  fmaller  livings  from  the  incumbrance  of  thofc  de- 
mands ;  and,  for  that  end,  the  bifhops  of  every  diocefe  were  di- 
re£lcd  to  inquire  and  certify  into  the  exchequer  what  livings  d» 
not  exceed  50/.  a  year  according  to  the  improved  value  at  th» 
time  ;  and  it  was  further  provided,  that  fuch  livings  (hould  be^ 
ckarjred  irom  thofe  dues  in  future. 

Tcftcd 


o 
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:ftod  ia  traftees  for  everi  to  form  a  perpetual  fund  for  the 
igmentation  of  poor  livings.  This  is  uFunlly  called  queeu 
line's  bounty  ;  which  has  been  dill  farther  regulated  by 
bfequent  ftatutes  "^  (5]. 

*  5  Aao.  c  24.     6  Ann.  c.  17.     i  G-o.  I.  ft.  s.  c  xo.     3  Geo.  I.  c.  xo. 


(5)  Thefe  truflees  were  erecled  into  a  corporation^  and  have 
thonty  to  make  rules  and  orders  for  the  dill  ribut ion  of  this  fund% 
lie  principal  rules  they  have  eflabUihcd  arc,  that  the  fum  to  be 
owed  for  each  augmentation ,  (hall  be  200/.  to  be  laid  out  in 
id,  which  fhall  be  annexed  for  ever  to  the  living  ;  and  they  (hall 
ike  this  donation,  firil,  to  all  livings  not  exceeding  10 A  a  year; 
rate  all  livings  not  above  20/. ;  and  fo  in  order,  whilil  any  re- 
lin  under  50/.  a  year.  But  when  any  private  bcnefaftor  will 
nnce  200  /•  the  truftees  will  give  another  200  /.  for  the  ad- 
Dcement  of  any  living  not  above  45  /.  a  year,  though  it  (hoiild 
t  belong  to  that  clafs  of  livings  which  they  are  then  augment- 
\*    2  Bum*  Ec.  L,  260. 

Though  this  was  a  fplendid  inflance  of  royal  inuRliiccncey  yet 

^  operation   is  flow  and  inconfiderable ;    for  tlic  number  of 

ngs  certified  to  be  under  50  /.  a  year,  was  no  Icfs  than  5597> 

vhich  2538  did  not  exceed  20/,  a  year  each,  and  1933  ^^* 

n  30/.  and  50/.  a  year,  and  the  rell  between  20/.  and  30/. ; 

at  there  were  5597  benefices  in  this  countiy  which  Iiad  lefs 

13  /.  a  year  each  upon  an  average.     Dr.  Bum  caljulatcs  that 

the  fund  alone,  it  will  require  339  years  from  the  year  17 14, 

it  commenced,  before  all  thtfe  liviii^s  can  be  raiiVd  to  50/. 

■  private  benefaAors  (hould  contribute  half  as  much  as  the 

'which  is   very  improbable,)    it  will  require   226  years. 

m  taking  this  fuppofition  to  have  br;cn  true  ever  fince  the 

ment,  it  will  follow,  that  tlie  fmall  incomes  from  each  of 

ings,  both  from  the  royal  bounty  and  private  bencfac- 

nnot,  upon    an  average,  have  yet  been  augmented  9  /• 

2  Burn.  £.  L.   268.     Dr.  Buni,   in  this   calculation, 

the  clear  amount  of  the  bounty  to  make  55  augmenta- 

'y,  that  is,  at  11,000  /.  a  year.     But  Dr.  Bum^  in  this 

\,  has  not  taken  into  conlideration  the  great  increafe 

tals  of  all  eilates  fince  the  valuation  of  thefe  fmall 

made  in  the  time  of  queen  Anne. 

Bb2  V.Thb 
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V.  Th£  next  branch  of  the  king's  ordhiaiy  rtfeni^ 
(which,  2%  well  as  the  fubfequent  branches^  if  of  iL  ky  0| 
temporal  nature)  confiils  in  the  rents  atid  profits  of  the  d^. 
mefne  lands  of  the  crown.     Thefe  demefne  lands,-  urtotdf^ 
mlnkaUs  regis,  being  either  the  (hare  rcferved  to  the  cro^irn 
at  the  original  didribution  of  lauded  proper ty,  oriiich  as 
came  to  it  afterwards  by  forfeitures  or  other  meanSj  weiv 
antiently  very  large  and  extenfive  ;  CotnprifiDg  divers  ma- 
nors^ honors^  and  lordfliips ;  the  tenants  of  which  had  very 
pectdiar  privileges,  as  will  be  Ihewn  iii  the  fecond  book  of 
thefe  commentaries!  when  ^^e  fjpeak  of  the   tenure  in  afl- 
tient  demefne*     At  prefent  they  are  contra£ied  within  i 
v^ry  narrow  compaisi   having  been  almofl:  entirely  granted 
away  to  private  fubjeAs.     This  has  occaConed  the  parlis* 
ment  frequently  to  interpofe  ;  and,  particularly,  after  kln^ 
WiHiam  III  had  greatly  impoveriflied  the  crOwn,  an  aft 
pafled  P,  whereby  all  future  grants  or  leafcs  from  the  crown 
for  any  longer  term  than  thirty- one  years  or  three  lives  arc 
declared  to  be  void  ;  except  with  regard  to  hoitfes,  which 
may  be  granted  for  fifty  years.     And  no  reverGonary  Icaft 
can  be  made,   fo  as  to  exceed,  together  with  tlie  eftatc  in 
being,  the  fame  term  of  three  lives  or  thirry-one  years: 
that  is,  where  there  is  a  fubfifting  Icafo,  of  which  there 
are  twenty  years  ftiti  to  come,  the  king  cannot  grant  a  fu- 
ture intereft,  to  commence  after  the  expiration  of  thcfo^ 
mer,  for  any  longer  term  than  eleven  years.    The  tenant 
r  287  ]  niuft  alfo  be  made  liable  to  be  punifhed  for  committin{ 
wafte ;  and   the  ufual  rent  muft   be  referved,  or,  where 
there  has  ufually  been  no  rent,  one  third  of  the  clear  yearif 
value  "i.     The  misfortune  is,  that  this  aft  was  made  too 
late,  after  almofi:  every  valuable  poflcflion  of  the  crown  had 
been  granted  away  for  ever,  or  elfe  Upon  very  long  leafcs  i 

P  I  Ann.  ft.  X-  c.  7.  the  imperial  crown  could  not  be  aC*' 

^  In  like  inanr*er  by  the  civU  Uw,    ated,  but  only  let  to  £um«    MO^' 
^c  inb«r»tanc«  or  fundi  pat  rlmwnidhi  0/    f.  6t« 

but 


J 
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ot  may  be  of  fome  benefit  to  pofterity,  when  thofe  leafes 
ome  to  expire  (6}. 

VI.  Hither  might  have  been  referred  the  advantages 
wluch  ufe4  to  arife  to  the  king  from  the  profits  of  his  mi- 
litary tenures,  to  which  mod  lands  in  the  kingdom  were 
fub]e6^,  till  the  flatute  12  Car.  II.  0.24.   which  in  great 
meafure  aboliOied  them  all :  the  explication  of  the  nature  of 
^bich  tenures  muft  be  poftponed  to  the  fecond  book  of  thefc 
commentaries.     Hither  alfo  might  have  been  referred  the 
profitable  prerogative  of  purveyance  and  pre-emption :  which 
wai  a  right  enjoyed  by  the  crown  of  buying  up  providons 
and  other  neccflaries,  by  the  intervention  of  the  king's  pur- 
veyors, for  the  ufe  of  his  royal  houfehold,  at  an  appraifed  va- 
luation, in  preference  to  all  others,  and  even  without  confent 
of  the  owner !  and  alfo  of  forcibly  imprefling  the  carriages 
ind  horfes  of  the  fubjeA,  to  do  the  king's  bufinefs  on  the 
public  roads,  in  the  conveyance   of  timber,  baggage,  and 
Ac  like,  however  inconvenient  to  the  proprietor,  upon  pay- 
ing him  a  fettM  price.     A  prerogative,  which  prevailed 
pretty  generally  throughout  Europe,  during  the  fcarcity  of 
gold  and  filver,  and  the  high  valuation  of  money  confequen- 
&1  thereupon.  In  thofe  early  times  the  king's  houfehold  (as 
'^1  as  thofe  of  inferior  lords)    were  fupported  by  fpecific 
Rndcrs  of  corn,  and  other  viifluals,  from  the  tenants  of  the 
vrfpeftive  demefnes ;  and  there  was  alfo  a  continual  mar- 
fat  kept  at  the  palace  gate  to  furnifli  viands  for  the:  royal  ufe '. 
And  this  anfwered  all  purpofes,  in  thofe  ages  of  fimplicity,  fo 

t  4lDa.  a73. 


(6)  By  the  26  Geo.  III.  c.  87.  amended  by  30  Geo.  III. 
^  50.  commiflionera  were  appointed  to  inquire  into  the  llate 
*Bd  condition  of  the  woods,  forefls,  and  land  revenues  belong* 
'**g  to  the  crown,  and  to  fell  fee-farm  and  other  unimproveablc 

B  b  3  long 
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long  as  the  king's  court  continued  in  any  certain  pbce.  Buff 
when  it  removed  from  one  part  of  the  kingdom  to  another  (a$ 
was  formerly  very  frequently  done)  it  was  found  neceflary  to 
[  288  3  fcn^  purveyors  beforehand  to  get  together  a  fufficient  quantity 
of  provifions  and  other  necefTaries  for  the  houfehold :  andf 
left  the  unufual  demand  (hould  raife  them  lo  an  exorbitaat 
pricC)  the  powers  before  mentioned  were  vcfted  in  thcfc  pur- 
veyors :  who,  in  proccfs  of  time,  very  greatly  abufed  their 
authority,  and  became  a  great  oppreflion  to  the  fubjedf 
though  of  little  advantage  to  the  crown  ;  ready  money  in 
open  market  (when  the  royal  refidence  was  more  perma- 
nent, and  fpecie  began  to  be  plenty)  being  found  upo» 
experience  to  be  the  bcft  provcditer  of  any.  Wherefore  by 
degrees  the  powers  of  purveyance  have  declined,  in  foreign 
countries  as  well  as  our  own  :  and  particularly  were  abo- 
liflied  in  Sweden  by  Guftavus  Adolphus,  towards  the  be- 
ginning of  the  laft  century  '.  And,  with  us  in  England^  j 
having  fallen  into  difufe  during  the  fufpenfion  of  mo-  ; 
narchy,  king  Charles  at  his  reftoration  confentcd,  by  the 
j[ame  ftatute,  to  refign  entirely  thefe  branches  of  his  IC'  : 
Tcnue  and  power :  and  the  parliament,  in  part  of  recom- 
pence,  fettled  on  him,  his  heirs  and  fucceflbrs,  for  creri  \ 
the  hereditary  excife  of  fifteen  pence  per  barrel  on  all  ' 
beer  and  ale  fold  in  the  kingdom,  and  a  proportionable  fam 
for  certain  other  liquors.  So  that  this  hereditary  excife,  the 
nature  of  which  (hall  be  farther  explained  in  the  fubfcquent 
part  of  this  chapter,  now  forms  the  fixth  branch  of  his 
majefty's  ordinary  revenue. 

VII.  A  SEVENTH  branch  might  alfo  be  computed  to  have 
arifcn  from  wine  liccnfes ;  or  the  rents  payable  to  the 
crown  by  fuch  pcrfons  as  are  liccnfed  to  fell  wine  by  retail 
throughout  England,  except  in  a  few  privileged  places. 
Thcfc    were  firft   fettled  on   the  crown   by   the  ftatutc 

*  Mod.  \Jn»  Hid.  xzxiii*  220. 

J  12  Car/ 
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a  Car.  U.  c.  2$.  and,  together  with  the  hereditary  excife^ 
lade  up  the  equivalent  in  value  for  the  lufs  fuftained  by  the 
reragative  in  the  abolition  of  the  military  tenures,  and  thq 
ght  of  pre-emption  and  purveyance:  but  this  revenue^waa 
wUflied  by  the  ftatute  30  Geo.  II.  c.  19.  and  an  annual 
m  of  upwards  of  70C0/.  p^r  annum,  ifTuing  out  of  thp 
nr  (lamp  duties  impofed  on  wiue  licenfeSi  was  fetjded  on 
e  crown  in  it's  iUad. 

Vni.  An  eighth  branch  of  the  king's  ordinary  revenue  ift  [  289  ]] 

aally  reckoned  to  confift  in  the  profits  arifing  from  his 

reds.     Foreits  are  wafte  grounds  belonging  to  the  king, 

pleniflied  with  all  manner  of  beads  of  chafe  or  venary; 

lich  are  under  the  king's  protection,  for  the  fake  of  his 

fal  recreation  and  delight :  and,  to  that  end,  and  for  pre* 

Tation  of  the  king's  game,  there  are  particular  laws,  pri- 

egcs,  courts  and  offices  belonging  to  the  king's  forefts ; 

which  will  be,  in  their  turns,  explained  in  the  fubfequent 

^of  thefe  commentaries.  What  we  are  now  to  confider 

•  only  the  profits  arifing  to  the  king  from  hence^  which 

i(ift  principally  in  amercements  or  fines  levied  for  ofieocet 

linft  the  fore(l«laws«     But  as  few,  if  any,  courts  of  this 

d  for  levying  amercements*  have  been  held  fince  1632, 

4ir.I.  (7)  and  as,  from  the  accounts  given  of  the  pro^ 

dings   in  that  court  by  our  hiftories  and   law-books  % 

toij  would  now  wifh  to  fee  them  again  revived,  it  is 

dlefs  (at  lead  in  this  place}  to  purfue  this  inquiry  any 

thcr. 

Roger  North,  in  hit  life  of  lord  have  met  with  no  report  of  it*f  proceed* 

'  r  North,   (43,44.)  mentions  an  ingt. 

I  or  itiTf  to  have  been  held  fouth  of  >  i  Jones.  267^*498. 
V  fooQ  after  the  reHorttion  j  but  I 


7)  This  was  one  of  the  odious  methods  adopted  by  Car.  I.  to 
Urerenuc  without  the  aid  of  parliament. 

Bb4  1)1  Thb 
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■   IX.  The  profits  arifing  from  the  king's  ordinary  cot\<r*« 
p{  juftice  make  a  ninth  branch  of  his  revenue.     And  it^cM 
confift  not  only  in  fines  impofed  upon  offenders,  forfeitui 
pf  recognizances^  and  amercements  levied  upon  defaulters 
but  alfo  in  certain  fees  due  to  the  crown  in  a  variety  of  leg 
matters,   as,  for  fetting  the  great  feal  to  charters,  origin : 
vrits,  and  other  forenfic  proceedings,  and  for  permitting  fip* 
to  be  levied  of  lands  in  order  to  bar  entails,  or  otherwife 
infure  their  title.  As  none  of  thcfe  can  be  done  without 
immediate  intervention  of  the  king,  by  himfelf  or  his  officer*^ 
the  law  allows  him  certain  perquifites  and  profits,  as  a  )r^- 
compence  for  the  trouble  he  undertakes  for  the  public 
Thefe,  in  procefs  of  time,  have  been  almoft  all  granted  out 
to  private  perfons,  or  elfe  appropriated  to  certain  particular 
ufes :  fo  that,  though  our  law-proceedings  are  ftill  loaded 
^  290  ]  with  their  payment,  very  little  of  them  is  now  returned 
into   the   king's  exchequer  ^   for  a    part  of  whofe  royal 
maintenance   they  were  originally  intended.      All  future 
^ants  of  them,  however,  by  the  ftatute  i  Ann.  tt.i,  CT* 
are  to  endure  for  no  longer  time,  than  the  priuoe's  life  who 
grants  thenu 

X.  A  TENTH  branch  of  the  king's  ordinary  revenue,  faid 
to  be  grounded  on  the  confideration  of  his  guarding  and  pvo« 
te£^ing  the  feas  from  pirates  and  robbers,  i^  the  right  to  rof^ 
Jifb^  which  are  whale  and  (lurgeon  :  and  thefe,  when  either 
thrown  $ifhore,  or  ca^ught  nc^  the  coaft,  are  the  property  of 
the  king,  on  account*  of  their  fuperior  excellence.  Indeed 
our  anceftors  feem  to  have  entertained  J'vcry  high  notion  or 
the  importance  of  this  right ;  it  being  the  prerogative  of  ttc 
kings  of  Di;:nmaj:k  and  the  dukes  of  ^)^ormapdy  "  j  9.n4frp"l 
one  of  thefe  it  was  probably  derived  to  our  princes,  h  i^ 
exprefsly  claimed  and  allowed  in  the  ftatute  de  praerogativ^ 
resits"^ :  and  tlie  mod  antient  trcatifes  of  law  now  extant  make 

'  Plowd.  315.  Cr^Coufium,  cap,  |f. 

«  Siiavh, di jure  Zueonum.  /.a.  r.  8.        w  j^  £<ivtf.  11.  t,  11. 
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rntion  of  It*;  though  they  fccm  to  hare  made  a  diftindiort 
tween  whale  and  (lurgeon,  as  was  incidentally  obfenred  ia 
Fonner  chapter  ^ 

m.  Another  maritime  rerenue,  and  founded  partly  upon 
le  fame  reafon  (8),  is  that  of  (hlpwrecks:  which  are  alfo 
sclared  to  be  the  king's  property  by  the  fame  prerogative 
atute  i7£dw.  IL  c.  11.  and  were  fo,  long  before,  at  the 
ommon  law.  It  is  worthy  obfervation,  how  greatly  the 
iwof  wrecks  has  been  altered,  and  the  rigour  of  it  gradually 
rftened  in  favour  of  the  diftrcfled  proprietors.  Wreck,  by 
ke  antient  icommon  law,  was  where  any  ihip  was  loft  at  fea, 
nd  the  goods  or  cargo  were  thrown  upon  the  land ;  in  which 
afc  thefe  goods,  fo  wrecked,  were  adjudged  to  belong  to  the 
^ng:  for  it  was  held,  that,  by  the  lofs  of  the  (hip,  all  pro- 
perty was  gone  out  of  the  original  owner*.  But  this  was 
indoubtedly  adding  forrow  to  forrow,  and  was  confonant 
Jcithcr  to  reafon  nor  humanity.  Wherefore  it  was  firft  or-  C  291  3 
laincd  by  king  Henry  I.  that  if  any  pcrfon  efcaped  alire  out 
rf  the  (hip  it  (hould  be  no  wreck';  and  afterwards  king 
Scnry  II,  by  his  charter**,  declared,  that  if  on  the  coafts  of 

'Bn^on.  /.  g.  c,  '\,  Britton.  c,  17.  <  Dr.  tc  St.  d.  2.  c»  5T. 

'^ta.  /.  I.   r.  45  ©*  4C.     Memoranda  *  Spclm.  C^/.  </^»<y  Wi  king.  305. 

^^Kch\  H.  z^Edw.  1.  3*'.  prefixcjio  b  a6  May,  ^.  D.  1174.      x  RyiS. 

^<y nard'i  year  book  of  £4!  ^ard  1  f.  Fte/f.  36 . 

'  Ch*  4*  page  223. 


(8)  I  fliould  rather  prcfume  that  this  prerogative  was  founded 
'pon  general  prlnclplca  of  policy  and  convenience ;  for  if  every 
*crfon  was  permitted  to  carry  home  what  he  found  upon  the  fea- 
^fti  the  true  owner  would  ftand  a  very  poor  chance  of  rccovcr- 
^Z  hack  his  property :  therefore,  for  the  benefit  of  the  owner* 
^c  law  places  it  In  the  cudody  of  the  flierlff  or  a  pubHc  ofBcer  of 
'l*c  crown,  where  It  will  be  prefervcd  fafcly  and  honcftly,  and  to 
*'liom  the  owner  Is  directed  to  make  Inquiries  for  the  property  he 
^^  loft,— And  at  a  time  when  a  rightful  claimant  is  defpaired  of, 
'^  I*  very  properly  applied  to  the  augmentation. of  the  public  re- 

either 
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cither  England,  Poiclou,  Oleron,  or  Gafcony,  any  (hip  (hould 
be  diftreflcd,  and  either  man  or  bead  (bpuld  efcape  or  be  founds 
therein  alive,  the  goods  fliould  remain  to  the  owners,  if  thcjp 
claimed  them  within  three  months ;  but  otherwise  ihould  b^ 
eftecmed  a  wreck,  and  (hould  belong  to  the  kingj  or  othc.^ 
lord  of  the  franchife.     This  was  again  confirmed  with  iir^ 
provenoents  by  king  Richard  the  (irft}  who,  in  the  fecor^c 
year  of  his  reign^,  not  only  eftabiifhcd  thefe  concelTions,  by 
ofdaining  that  the  owner,  if  he  was  (liipwrecked  and  efcaped^ 
••  omnes  res  fuas  liberas  et  quietas  hahtrit^^  but  alfo,  that,  if 
^hc  peri(bed,  his  children,  or  in  default  of  them  his  brethren 
and  fifters,  (hould  retain  the  property;  and,  in  default  of 
brother  or  fider,  then  the  goods  (hould  remain  to  the  king^ 
And  the  lawy   as  laid  down  by  Bra£ton  in  the  reign  of 
Henry  III,  fcems  (till  to  have  improved  in  it*s  equity.    For 
then,  if  not  only  a  dog  (for  inftancc)  efcaped,  by  which  the 
owner  might  be  difcovcred,  but  if  any  certain  mark  were  fct 
on  the  goods,  by  which  they  might  be  known  again,  it  was  heM 
to  be  no  wreck*.    And  this  is  certainly  mod  agreeable  to  rca- 
fon ;  the  rational  claim  of  the  king  being  only  founded  upoa 
ibit,  that  the  true  owner  cannot  be  afcertained.    Afterwardsi 
in  the  (latute  of  Weftniinfter  the  (irft  ^,  the  time  of  limitatioa 
of  claims,  given  by  the  charter  of  Henry  II,  is  extended  to  a 
year  and  a  day,  according  to  the  ufage  of  Normandy^:  an<l 
it  ena£ts,  that  if  a  man,  a  dog,  or  a  cat,  efcape  alive,  the 
veflTel  (hall  not  be  adjudged  a  wreck.     Thefe  animals,  as  io 
Bra£ion,  are  only  put  for  examples **5  for  it  is  now  held^,  that 
t  292  ]  not  only  if  any  live  thing  efcape,  but  if  proof  can  be  made  of 
the  property  of  any  of  the  goods  or  lading  which  come  to 
fliore,  they  (hall  not  be  forfeited  as  wreck.  The  (latute  further 
ordains,  that  the  (lieriff  of  the  county  (hall  be  bound  to  keep 

c  Rog*  Hoved.  \n  Rir.  I.  <<  re  ram  lueiuo'a  comftndiumJciJitii^ 

<*  In   like  manner   Co  iftantine   the  «  Bra£l.  /.  3.  c.  3. 

great,  finding  thic  by  the  imperial  law  f  3  rdw    I.  c  4. 

fiit  revenue  of  wrecks  was  given  to  the  Z  Cr.  Ccvftum,  e,  17. 

prince*»  treafury  or  /ijcut,  rel^rained  it  h   FleC.   /.    i»    c.  44.      2  loft*  >^* 

by  anedid  (Cm/,  ii*  5-  x.)  andoidered  5  Rep.  107* 

them  to  remain  to  the  owners,  adding  ^    Hamilton  ?•  Dafict.  T'M.  i>  ^^ 

thii  huirane  expoftulation,  <«  ^od  enim  JIJ,  B.  R» 

'*  JMs  bahetfJcM  In  alUna  calamitate^  ut  de 
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ods  a  year  and  a -day,  (as  in  France  for  one  year^  agree* 
3  the  maritime  laws  of  Oleron J,  and  in  Holland  for  a 
md  a  half>)  that  if  any  man  can  prore  a  property  in 
either  in  his  own  right  or  by  right  of  reprefentationS 
hall  be  ie(tored  to  him  without  delay;  but,  if  no  fuch 
rty  be  proved  within  that  time,  they  then  fliall  be  the 
.  If  the  goods  are  of  a  perifliable  nature,  the  (heriff 
;11  them,  and  the  money  fhall  be  liable  in  their  (lead  K 
evenue  of  wrecks  is  frequently  granted  out  to  lords  of 
"s,  as  a  royal  franchife ;  and  if  any  one  be  thus  entitled 
xks  in  his  own  land,  and  the  king^s  goods  are  wrecked 
D,  the  king  may  claim  them  at  any  time,  even  after  the 
ndday 


m 


is  to  be  obferved,  that,  in  order  to  conftitute  a  legal 
,  the  goods  mu(t  come  to  land.  If  they  continue  at  fea, 
w  diitinguifhes  them  by  the  barbarous  ar^  uncouth 
ations  of  Jet/am,  fiotfam^  and  ligan.  Jetfam  is  where, 
are  call  into  the  fca,  and  there  fink  and  remain 
water:  fiotfam  is  where  they  continue  fwimming 
:  furface  of  the  waves :  ligan  is  where  they  are  funk  in 
a,  but  tied  to  a  cork  or  buoy,  in  order  to  be  found 
'•  Thefe  are  alfo  the  king's  if  no  owner  appears 
m  them ;  but  if  any  owner  appears,  he  is  entitled  to 
;r  the  pofTeiRon.  For  even  if  they  be  cad  overboard^ 
ut  any  mark  or  buoy,  in  order  to  lighten  the  (hip,  the 
'  is  not  by  this  aft  of  neccflity  conftrued  to  have  re- 
;ed  his  property  *^:  much  Icfs  can  things  ligan  be  fup* 
to  be  abandoned,  fince  the  owner  has  done  all  in  his 
■  to  aflert  and  retain  his  property.  Thcfc  three  are 
ore  accounted  fo  far  a  diftinft  thing  from  the  former^ 
>y  the  king's  grant  to  a  man  of  wrecks,  things  jetf^m^  [  293  3 
n,  and  ligan  will  not  pafs  f. 

18.  dat  navis  caufa^  ejicittntur,  bagimnnortim 

inft.  1 63.  permanent.     Sluia  palam  if^  eat  km  » 

wd.  i6d.  salmo  ijicif  fuoJ  fvis  taken  n${k»    Irfk* 

aft  168.  Bro.  Abr,  tit,  WrecL  ft.  i«  §  48. 

^  106.  P  5  Rep.  xo8. 


>«r  nim  ra  m  tm^^ate,  leven* 
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Wrecks,  in  their  legal  acceptation,  are  at  prcfent  ooc 
Tery  frequent:  for,  if  any  goods  come  to  land,  it  rarely  b:^ 
pens,  fince  the  improvement  of  commerce,  navigation,  and 
correfpondence,  that  the  owner  is  not  able  to  aflert  hb  pio- 
perty  within  the  year  and  day  limited  by  law.     And  in  order 
to  prc&rve  this  property  entire  for  him,  and  if  poCibtctopfC* 
vent  wrecks,  at  all,  our  laws  have  made  mapy  very  hiunaat 
^  regulations ;  in  a  fplrit  quite  oppofite  to  thofe  favage  lavs, 
which  formerly  prevailed  in  all  the  northern  regions  of  £ii- 
Tope,  and  a  few  years  ago  were  ftill  faid  to  fubfift  on  tbe 
ooafts  of  the  Baltic  fen,  permiuing  the  inhabitants  to  icizeoi 
whatever  they  could  get  as  lawful  prize :  or,  as  an  author 
of  their  own  expreflcs  it,  *'  in  naufragorum  miferia  it  cab^ 
"  mitaU  tanquam  vultures  ad  praedam  currere\*^     Forbytbc 
ftatute  27  Edw.  III.  c.  13.  if  any  ftip  be  loft  on  the  Ihoiti 
Mtd  the  goods  come  to  land,  (which  cannot,  fays  the  ftatotCt 
be  caHcd  wreck,)  they  fhall  be  prefcntly  delivered  to  the  mer- 
chants, paying  only  a  reafonable  reward  to  Uiofe  that  faved 
and  preferved  them,  which  is  entitled /i/v/^^.     Alio  bf  tte 
common  law,  if  any  perfons  (other  than  the  fherifF)  take  airf 
goods  fo  caft  on  Ihore,  which  are  not  legal   wreck,  the 
owners  might  have  a  commiffion  to  inquire  anch  find  then 
out,  and  compel  them  to  make  reftitution  '.     And  by  ftatntt 
12  An.  ft.  2.  c.  18.  coniirmcdby  4  Geo.  I.  c.  12.  in  order  to 
afTift  the  diftreiTcd,  and  prevent  the  fcandalous  illegal  prac- 
tices on  fome  of  our  fea  confts,  (too  finiilar  to  thofe  on  ibc 
Baltic,)  it  is  enaftcd,  that  all  head- officers  and  others  of 
towns  near  the  fea  (haH,  upon  application  made  to  themi 
fummon  as  many  hands  as  are  neccflary,  and  fend  them  to 
the  relief  of  any  fl)ip  in  diftrefe,  on  forfeiture  of  100/.  aiwlf 
in  cafe  of  aftiftance  given,  falvagc  fhall  be  paid  by  the  ownefSi 
to  be  afTeiTed  by  three  neighbouring  juftice^.     All  perrons' 
that  fccrete  any  gooWs  fliall  forfeit  their  treble  value:  and" 
r  204  1  *^^y  wilfully  do  any  a£l  whereby  the  fliip  is  loft  or  dcflroycdj 
by  making  holes  in  h^r,  ftcaling  her  pumps,  or  Qtherwifc 
they  are  guilty  of  felony,  without  benefit  of  clergy.    Laftljj 
by  the  ftatute  26  Geo.  II.  c.  19.  plundering  any  veffel  eiihct 

%  Stieroh.  dijunSueon.  A  3.  c,  5.  r  F.  N.  fi.  iia.  , 


ia  diftre(s»  or  wreckedy  and  whether  any  living  creature  be 
oa  board,  or  not,  (for,  whether  wreck  or  otherwife,  it  ii 
dearly  not  the  property  of  the  populace,)  fuch  plundering, 
I  iay,  or  preventing  the  efcape  of  any  perfon  that  endeavours 
to  fare  hts  life,  or  wounding  him  with  intent  to  deftroy  him^ 
or  putting  out  falfe  lights  in  order  to  bring  any  veflel  into 
danger,  are  all  declared  to  be  c«ipital  felonies;  in  like  man- 
ner as  the  deftroying  of  trees,  ileeples,  or  other  dated  fe»- 
marks,  is  puni(hed  by  the  ftatute  8  £liz.  c.  13.  with  a  for- 
feiture of  100/.  or  outlawry.  Moreover,  by  the  ftatute  of 
George  II,  pilfering  any  goods  caft  afliorc  is  declared  to  be 
petty  larceny ;  and  many  other  falutary  regulations  are  made, 
for  the  more  e&e£lually  preferving  {hips  of  any  nation  in 
diOrefs*. 

Xn.  A  TWELFTH  branch  of  tlie  ropl  revenue,  the  riglit 
to  mines,  has  it's  original  from  the  king's  prerogative  of 
coinage;  in  order  to  fupply  him  with  materials :  and  there- 
fore thofe  mines,  which  arc  properly  royal,  and  to  which  the 
Ung  IS  entitled  when  found,  are  only  thofe  of  filver  and  gold^. 
By  the  old  common  law,  if  gold  or  filver  be  found  in  minei 
of  bafe  metal,  according  to  the  opinion  of  fome  the  whole 
^^a  royal  mine,  and  belonged  to  the  king^  though  others 
keld  that  it  only  did  fo,  if  the  quantity  of  gold  or  filver  was 
<^  greater  value  than  the  quantity  of  bafe  metal  °.  But  now 
l>ydie  ftatutes  i  W.  &  M.  ft.  i.  c.  30.  and  5  W.  &  M. 
c*  6.  thb  difference  is  made  immaterial ;  ic  being  enafted^ 
^  no  mines  of  copper,  tin,  iron,  or  leail,  fliall  be  looked 
Jjpoh  as  toyal  mines,  notwirhftanding  gold  or  filver  may  be 
•^ctraflcd  from  them  in  any  quantities :  but  that  the  king,  or  £  295  1 
i^ons  claiming  royal  mines  under  his  autliority,  may  have 

'  By  the  civil  (aw,  to  4e(koy  pcrfons  tiunsj  puntflied  with  the  utmofl  reverify 

AifWificked,  or  prevent  chcir  faving  the  all  thofe  who  neg]e£ted  Co  affift  any  fliip 

^h  ii  capital.      And  to  Tteal  even  a  in  diflrefs^  or  plundered  any  goods  ciCt 

r^from  a  venfrlln  diftrcfs,  or  wiecic-  on  ihore.     (Lindeubrog.  Cod*  LL.  «r»- 

^  aakeithe  party  I'lable  to  anfver  for  /if.  146.  715.) 
^  whole  (hip  and  cargo.     (F/»  47.  9.         '  2  Inft.  577. 
30   The  Uws  alfo  of  the  Wifigoth^,        »  Tlewd.  336. 
^  (kt  n^ft  early  Neapolitan  ^oaftitu. 


^\.^ 
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tbe  ore»  (other  than  tin-ore  in  the  counties  of  Devdn  and 
Cornwall,}  paying  for  the  fame  a  price  ftated  intheifi. 
This  was  an  extremely  reafonabie  law:  for  now  printe 
owners  are  not  difcouraged  from  working  mines,  through  a 
fear  that  they  may  be  claimed  as  royal  ones ;  neither  does  the 
king  depart  from  the  juft  rights  of  bis  revenue,  fince  he  toMj 
have  all  the  precious  metal  contained  in  the  ore,  paj^g  oo 
more  for  it  than  the  value  of  the  bafc  metal  which  it  is  fop- 
pofed  to  be  i  to  which  bafe  metal  the  land  owner  is  by  ica- 
fon  and  law  entitled. 

XIIL  To  the  fame  original  may  in  part  be  referred  the 
revenue  of  treafurc-trovc,  (derived  from  the  French  worif 
trover^  to  find,)  called  in  Latin  thefaurus  inventus ^  wbidil 
where  any  money  or  coin,  gold,  filver,  plate,  or  bullioo,  s 
found  hidden  in  the  earth,  or  other  private  place,  the  owner 
thereof  being  unknown ;  in  which  cafe  the  treafure  beloogi 
to  the  king :  but  if  he  that  hid  it  be  known,  or  afterward 
found  out,  the  owner  and  not  the  king  is  entitled  to  it*. 
Alfo  if  it  be  found  in  the  fea,  or  upon  the  earth,  it  doth  ]Mt< 
belong  to  the  king,  but  the  finder,  if  no  owner  appears  '.  So 
that  it  feems  it  is  the  hidings  and  not  the  abandoning  of  it,  that 
gives  the  king  a  property:  Brafton*  defining  it,  in  the  words 
of  the  civilians,  to  be  *«  vetus  depofiiio  pecuniae^  This  dif- 
ference clearly  arlfes  from  the  different  intentions,  which 
the  Jaw  implies  in  the  owner.  Aman,  that  hides  his  trcaffltt 
in  a  fecret  place,  evidently  does  not  mean  to  relinquifli  hil 
property  \  but  rcferves  a  right  of  claiming  it  ugain,  when  he 
fees  occafion:  and,  if  he  dies  and  the  fecret  alfo  dies  with 
him,  the  law  gives  it  the  king,  in  part  of  his  royal  rcvcnoc 
But  a  man  that  fcatters  his  treafure  into  the  fea,  or  upon  tbe 
public  furface  of  the  earth,  is  conilrucd  to  have  abfolottlf 
abandoned  his  property,  and  returned  it  into  the  common 
ftock,  without  any  intention  of  reclaiming  it:  and  therefore 
it  belongs*  as  in  a  (late  of  nature,  to  the  firfl  occupaDt,  ^ 

«  3  Inft.  232.      Dall.  of   Sheriffs.        «  Brittc.  17.    Finch.  L.  177* 
e.  i6.  x  /.  3,  c.  3.  ^4. 
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fiflder(9) ;  unlefs  the  owner  appear  and  aiTcrt  Li^  right,  which 
then  proves  that  the  lofs  was  by  accident^  and  not  with  an 
iateat  to  renounce  his  property. 

Formerly  all  trcafurc-trove  belonged  to  the  finder  y;  as 
Was  alfo  the  rule  of  the  civil  law  »;  Afterwards  it  was  judged 
expedient  for  the  purpofes  of  the  (late,  and  particularly  for 
the  coinage,  to  allow  part  of  what  was  fo  found  to  the  king; 
which  part  was  affigned  to  be  all  bulcle/i  treafure;  fuch  as  is 
iofually  lojl  and  unclaimed,  and  alfo  fuch  as  is  defignedJy 
dandofiedf  ftill  remaining  the  right  of  the  fortunate  finder. 
And  that  the  prince  (hall  be  entitled  to  this  hidden  treafure  is 
iH)w  grown  to  be,  according  to  Grotiuo',  **yw/  contmufie,  tt 
**  quaft  gentium  :^  for  it  is  not  only  obfervcd,  he  adds,  in 
England,  but  in  Germany,  France,  Spain,  and  Denmark. 
The  finding  of  depofited  treafure  was  much  more  frequent, 
wd  the  treafures  themfelves  more  con  fid cr  able,  in  the  infancy 
of  ourconftitution,  than  at  prefent.  When  the  Romans,  and 
other  inliabitants  of  the  refpeflive  countries  which  compofed 
their  empire,  were  driven  out  by  the  northern  nations,  they 
concealed  their  money  under-ground  :  with  a  view  of  refort- 
*ogto  it  again  when  the  heat  of  the  irruption  (hould  be  over, 
*nd  the  invaders  driven  back  to  their  dcferts.  But,  as  this 
ficver  happened,  the  treafures  were  never  claimed;  and  on  the 
<ltath  of  the  owners  the  fecret  alfo  died  along  with  them. 
The  conquering  generals,  being  aware  of  tlie  value  of  thefe 
Kdden  mines,  made  it  highly  penal  to  fecrcte  them  from  the 
public  fervice.  In  England  therefore,  as  among  the  feudifts'*, 
tkc  puni(hment  of  fuch  as  concealed  frojn  the  king  the  find- 
*g  of  hidden  treafure  was  formerly  no  lefs  than  death  j  but 
'^ow  it  is  only  fine  and  imprifonment  ^. 

'  BraQon./.  3.  r.  3.     3  Inrt.  133.  ^  Gl^nv.  /.  i.  c,  2.  Crag.  1.  16.40. 

•F/*.  41   1.  31.  c  3  laft.  133. 

•  dtjur,  b,  &  f,  1. 1.  f.  8.  §  7. 


-  M  ..,....■■■  >-  . 

(9)  This  certainly  is  true,  though  it  cannot  be  reconciled  with 

^*  learned  judge's  do&rine,  that  all  loTia  vacantia  belong  to  t|ve 

^•g*    Sec  p.  299.  ., 

XI  XIV.  WaifiI, 
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XIV.  WaifSi  ffona  waviata^  are  goods  ftolenj  ind  waifcd 
or  thrown  away  by*  the  thief  in  his  flighty  for  fear  of  being 
apprehended.  Thefe  are  given  to  th6  king  by  the  hw,  asi 
punifliment  upon  the  owners  for  not  himfelf  purfuing  the 
firlon,  and  taking  away  his  goods  from  him ^'^     And  therefoit 

^  2p7  3  ^  (he  party  robbed  do  his  diligence  immediately  to  foUov 
and  apprehend  the  thiefj  (which  is  catlled  making  {rcfh  fmt^) 
or  do  convi£b  him  afterwards,  or  procure  evidence  to  coniifi 
him,  he  (hall  have  his  goods  aguin%  Waived  goods  do  lib 
not  belong  to  the  king,  till  feifed  by  fomebody  for  hisufe} 
for  if  the  party  robbed  can  feife  them  firft,  though  at  the 
diftance  of  twenty  years,  the  king  (hall  never  have  them^ 
If  the  goods  ate  hid  by  the  thief,  or  left  any  where  by  him, 
fo  that  he  had  them  not  about  him,  when  he  fled,  and  there* 
fore  did  not  throw  them  away  in  his  flight ;  thefe  alfo  aft 
not  bofm  ivaviatay  but  the  owner  may  have  them  again  whes 
he  pleafes^.  The  goods  of  a  foreign  merchant,  though  ftdei 
and  thrown  away  in  flight,  fhall  never  be  waifs  **:  the  reafon 
whereof  may  be,  not  only  for  the  encouragement  of  trad^ 
but  alfo  becaufe  there  is  no  wilful  default  in  the  foreign  Ine^ 
chant's  not  purfuing  the  thief;  he  being  generally  a  ftraoger 
to  our  laws,  our  ufages,  and  our  language. 

XV.  EsTRATs  are  fach  valuable  animals  as  are  foaol 
wandering  in  any  manor  or  lordlhip,  and  no  man  knoweth  die 
owner  of  them,  in  which  cafe  the  law  gives  them  to  the  king  ^ 
as  the  general  owner  and  lord  paramount  of  the  foil,  in  rccooi- 
pence  for  the  damage  which  they  may  have  done  therein  (io)5 

^  Cro.Elis.  694.  g  5  Rep.  109.  | 

«  Finch.  L.  2«.  »  Fit*,  -^r.  tit.  EJtmj.  x.    3  Bolft*    j 

f  Ibtd,  19.  I 

(10)  This  reafon  is  not  very  fatisfadlory ;  for  the  king  being  tke 
viltimus  hares  of  all  the  land  in  the  kingdom,  ti;ey  muft  do  the  bB^  ! 
injury  to  his  intcreft,  whether  they  arc  grazing  in  one  place  «f  j 
another  out  of  the  king's  domains.  But  the  law  is  probably  foondcB  j 
upon  general  policy;  for  by  giving  th^  cfljray  to  the  king,  or.h*  j 
grantee,  and  not  to  the  Ender,  x\i^  owner  has  the  beft  chance  v 

having 


« 
< 
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and  they  now  mod  commonly  belong  to  the  lord  of  the 

ouDor,  by  fpecial  grant  from  the  crown.     But,  in  order  to 

vcft  an  abfolute  property  in  the  Icine,  or  his  grantees,  they 

mud  be  procbimed  in  the  church  and  two  market  towns  next 

adjoining  to  the  place  where  they  are  found :  and  then,  if  no 

man  claims  them,  after  proclamation  and  a  year  and  a  day 

paiTedy  they  belong  to  the  king  or  his  fubditute  without  re* 

demption^  I  even  though  the  owner  were  a  minor,  or  undef 

any  other  legal  incapacity''.     A  provifion  Gmilar  to  which 

obtained  in  the  old  Gothic  conftitution,  with  regard  to  all 

things  that  were  found,  which  were  to  be  thrice  proclaimed; 

p^imum  coram  comitlius  et  viatoribus  oiviisj  dcinde  in  proxima  E  298  3 

viBa  velpagOf  po/lremo  coram  ecclefia  veljtidlclo:  and  the  fpace 

of  a  year  was  allowed  for  the  ownpr  to  reclaim  his  property  ^ 

If  the  owner  claims  them  within  the  year  and  day,  he  muft  pay 

the  charges  of  finding,  keeping,  and  proclaiming  them  °^  ( 1 1  )• 

The  king  orlord  has  no  property  till  the  year  and  d^iy  paiTed : 

for  if  a  lord  keepeth  an  eftray  three  quarters  of  a  year,  and 

Vithm  the  year  it  (Irayeth  again,  and  another  lord  getteth  it, 

'  the  firft  lor4  cannot  take  it  again  °,     Any  beads  may  be 

cftnys,  that  are  by  nature  tarhe  or  reclaimable,  and  in  which 

tliiere  is  a  valuable  property,  as  (heep,oxen,  fwine,  and  horfes, 

•^hich  wc  in  general  call  cattle;  and  fo  Fleta®  defines  them, 

/fltw  vaganSf  quod  nullus  petit ^fequitur  vcl  advocat.     For  ani- 

ntali  upon  which  the  law  fets  no  value,  as  a  dog  or  cat,  and 

'  Mirr.  c.  3.  ^  19.  ■•  Dilt.  Sh.  79. 

^  5  Rep.  icS.  Bro.  ^r.  tit,  Efir^,         "  Finch.  L.  177. 
'^Eli«.  716.  •  /.  X.  f.  43. 


*•■  tlis.  716. 
'  St'tetph.  dejur,  C^bor,  /.  3.  <.  5* 


having  his  property  rcftored  to  him ;  and  it  leffens  the  temptatiort 
^^  conunit  thefts,  as  it  prevents  a  man  from  pretending  that  he 
•^  found,  as  an  eftray,  what  he  had  a^ually  ftolen  ;  or  according 
^  the  Tulgar  phrafe,  that  he  had  found  what  was  never  lofl 

(u)  But  if  any  other  pcrfon  finds  and  takes  care  of  another's 
l^'^poty,  not  being  entitled  to  it  as  an  eftray,  the  owner  may  rc- 
^'^^  il  or  it'i  value,  without  being  obliged  to  pay  the  cxpcnces 
Cheeping.     3  BL  Rep.  i  U7« 

.  Vol.  I.  C  c  animals 
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^nimTls'/erae  ttaiurae^  as  a  bear  or  wolf,  cannot  beconGdered 
as  eftrays.  So  fwans  may  be  eftrays,  but  not  any  other  fovl^; 
whence  they  are  faid  to  be  royal  fowl.  The  rea(bn  of  which 
di(lin£liou  feems  to  be,  that,  cattle  and  fwans  being  of  a 
recbimed  nature,  the  owner's  property  in  them  is  not  loft 
merely  by  their  temporary  efcape  \  and  they  alfo,  from  thdr 
intrinfic  value,  are  a  fufficient  pledge  for  the  expenceofths 
lord  of  the  franchife  in  keeping  them  the  year  and  day.  For 
he  that  takes  an  cftray  is  bound,  fo  long  as  he  keeps  it,  to  find 
it  in  provifions  and  preferve  it  from  damage^;  and  maynoi 
ufe  it  by  way  of  labour,  but  is  liable  to  an  aclion  for  fo  doing'* 
Yet  he  may  milk  a  cow,  or  the  like  \  for  that  tends  to  tk 
prefcrvation,  and  is  for  the  benefit  of  the  animal '. 

Besides  the  particular  reafons  before  given  why  thekiof 
fhould  have  the  feveral  revenues  of  royal  (ifli,  (hipwredli 
treafure-trove,  waifs,  and  eftrays,  there  Is  alfo  one  general 
reafon  which  holds  for  them  all  \  and  that  i^,  becaufe  tkj 
arc  bona  vacant la^  or  goods  in  which  no  one  elfe  can  claidit 
property.  And  therefore  by  the  law  of  nature  they  bclonpd 
to  the  firft  occupant  or  finder;  and  fo  continued  under tk 
I  ^99  ]  i"^pcrial  law.  But,  in  fettling  the  modern  conllitutiooiof 
moft  of  the  governments  in  Europe,  it  was  thought  prop* 
(to  prevent  that  ftrife  and  contention,  which  the  mere  6k- 
of  occupancy  is  apt  to  create  and  continue,  and  to  provide 
for  the  fupport  of  public  authority  in  a  manner  the  leaft  h'* 
thenfome  to  individuals)  tRat  thefe  rights  Ihould  be  anoetf" 
io  the  fupreme  power  by  rfie  pofitive  laws  of  the  ftatc.  Arf 
fo  it  came  to  pafs  that,  as  Brafton  expreflcs  it',  ia^f* 
fiullius  in  bonis  funt^  et  oiimfuerunt  inventoris  de  jure  naWf^ 
jam  effiduntur  principis  de  jure  gentium  ( I  a). 

P  7  Rep.  17.  •  Cro.  Jac.  148.    N07.  119. 

q  I  Roll.  Abr.  SS9.  t  /.  k.  «•  |a. 

»  Cro.  Jic  147. 

(12)  Tills  cannot  be  rcconcfled  with  what  the  learned  Ju^''* 
ad\'anccd  in  p.  295,  viz.  that  if  "  any  thing  be  found  in  th?"% 
«<  or  upon  the  earth,  it  doth  not  belong  to  the  king  but  the  fiifa 
**  ii  no  owner  appears."     That  certainly  is  the  hw  of  EBgltf^| 


\ 
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iVI.  The  next  branch  of  the  king's  ordinary  revenue 
confifts  in  forfeitures  of  lands  and  ^oods  for  olFences;  bona 
conffcata^  as  they  arc  called  by  the  civilians,  becaufe  they  be- 
longed to  the  Jifeus  or  imperial  tieafury  ;  or,  as  our  lawyers 
itrmthem,  fcrisfaEia;  that  is,  fuch  ulicrcbf  the  property  is 
gone  away  or  departed  from  the  owner.  The  true  reafon 
and  only  fubftantial  ground  of  any  forfeiture  for  crimes  con-^ 
fift  in  this;  tliat  all  property  is  derived  from  fociety,  being 
one  of  thofe  civil  rights  which  are  conferred  upon  individuals, 
b  exchange  for  that  degree  of  natural  freedom,  which  every 
nan  mud  facrifice  when  he  enters  into  focial  communities. 
If  therefore  a  member  of  any  national  community  violates 
the  fundamental  contrafi  of  his  aflbciHtion,  by  tranfgreiBng 
the  municipal  law,  lie  forfeits  his  right  to  fuch  privileges  as 
he  claims  by  that  contrail  5  and  the  ftate  may  very  juflly 
refame  that  portion  of  property,  or  any  part  of  it,  which 
the  laws  have  before  afligned  him.  Hence,  in  every  offence 
of  an  atrocious  kind,  the  laws  of  England  have  exafled  a 


Jod  which,  with  deference  to  the  learned  Judge,  is  the  general 
nik  with  regard  to  all  bona  nsacanltn^  except  in  the  particular  in- 
ftaoces  in  which  the  law  has  given  them  to  the  king.  Thou:  xxi" 
Aances  are  exceptions,  which  prove  the  rule,  for  expreffio  uniuj  e/i 
fitclu/io  alterius.  Sec  the  cafe  of  Airmory  v.  Ddamiric  in  Strange, 
505.  where  a  chiihney-fweeper's  boy  recovered  from  a  goldfmith, 
*ho  detained  from  him  a  diamond  which  he  had  found,  the  value 
•f  the  fineft  diamond  which  would  fit  the  fockct  from  wliicli  h 
*w  taken.  And  it  was  clearly  held,  that  the  boy  had  a  right  to 
^  againft  all  the  world,  .except  the  owner,  who  did  not  appear. 
And  I  cannot  but  thinjc  thiit  the  Karncd  Jud|je  has  mifconccived 
^w  fentence  in  B radon,  which  is  this ,  lUm  de  h'tU^  qua  pro  tuayvio 
'^fihir^  Jtcui  de  averiis,  uhi  ty^n  iippartt  liohunus^  ct  qua  olim  fucrunt 
^^^fUor'u  dt  jure  naturally  jam  (Jp.ctuntur  prinriph  dc  jure  gentium. 
**^  the  qua  olim  refer  only  to  the  two  antecedents  way  via  and 
•*^j  or  perhaps  to  averia  only  ;  by  which  conflruflion  the  fen- 
^cc  18  confiflent,  and  the  whole  correct.  But  if  it  had  been  in- 
****^  that  it  (hould  be  underftood  as  if  omnia  had  preceded  qua,  it 
^^  have  been  fuperfluous  to  have  inflanced  avcrUtf  and  the  feu- 
^cc  Would  ^rtaiuly  have  been  erroneous. 

C  c  2  total 
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totnl  confifcation  of  the  moTeables  or  perfonal  eftate ;  and 

many  cafes  a  perpetual,  in  others  only  a  temporary,  lofs 

the  offender's  immoveables  or  landed  property;  and  ha 

veiled  them  both  in  the  king,  who  is  the  perfon  fuppofd 

be  ofiended,  being  the  one  vifibie  magiftrate  in  whom  i 

.  majeily  of  the  public  reGdes.     The  particulars  of  thefe  R 

•  feitures  will  be  more  properly  recited  when  we  treat  of  crim 

C  300  ]  and  mifdemefnors.     i  therefore  only  mention  them  here,  fi 

the  fake  of  regularity,  as  a  part  of  the  ceNfiir  regahs;  an 

(hail  poftpone  for  the  prcfent  the  farther  confideration  c^a 

.forfeitures,  excepting  one  fpeciesonly,  which  arifes  from  di 

mbfortune  rather  than  the  crime  of  the  owner,  and  iscalla 

a  ikodand. 

» 

By  this  is  meant  whatever  perfonal  chattel  is  the  immc 
diate  occafion  of  the  death  of  any  reafonable  creature 
which  is  forfeited  to  the  king,  to  be  applied  to  pious  ufc$ 
and  diftributed  in  alms  by  his  high  almoner";  though  for 
merly  deftined  to  a  more  fuperflitious  purpofe.  It  feems  t( 
have  been  originally  dt^figned,  in  the  blind  days  of  popery 
as  an  expiation  for  the  fouls  of  fuch  as  were  fnatched  awt| 
by  fudden  death ;  and  for  that  purpofe  ought  properly  t» 
have  been  given  to  holy  church^:  in  the  fame  manner  a 
the  apparel  of  a  (Iranger,  who  was  found  dead,  was  appfic 
to  purchafe  mafles  for  the  good  of  his  foul.  And  this  ma 
account  for  that  rule  of  law,  that  no  deodand  is  due  whei 
an  infant  under  the  age  of  difcretion  is  killed  by  a  f^ 
from  a  cart,  or  horfe,  or  the  like,  not  being  in  motion  * 
whereas,  if  an  adult  perfon  falls  from  thence  and  is  killed 
the  thing  is  certainly  forfeited.  For  the  reafon  given  by  f 
Matthew  Hale  feems  to  be  very  inadequate,  viz.  bccaufc  » 
infant  is  not  able  to  take  care  of  himfelf ;  for  why  ftoul 
the.  owner  fave  his  forfeiture,  on  account  of  the  imbccilit 
of  the  child,  which  ought  rather  to  have  made  him  mor 
cautious  to  prevent  any  accident  of  mifchief  ?  The  tru< 
ground  of  this  rule  feems  rather  to  have  been,  that  the  diiWi 

«  I  Hal.  p.  C  419.  Fleta.  /.  i .  r.  45.    Stiunf.  P.  C.  ao,  ai. 

w  Fitth.  Mr,  tk.  Enditement.  pi.  %-j,         x  3  |nft.  57  i  Htl,  P.  C.  4«' 

^1 
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by  reafen  of  it*s  want  of  difcretion,  tras  prefumed  incapable  of 
a&ual  Co,  and  therefore  needed  no  deodand  to  purchafe 
pn^itiatory  mafles :  but  every  adult,  who  died  in  actual  Cn, 
flood  in  need  of  fuch  atonement,  according  to  the  humane 
fuperiUtion  of  the  founders  of  the  Eoglifli  law. 

Thus  ftands  the  law  if  a  perfon  be  killed  by  a  fall  from 
a  thing  (landing  ftiU.   But  if  a  horfe,  or  ox,  or  other  animal^ 
of  his  own  motion,  lull  as  well  an  infant  as  an  adult,  or  if  C  3^^ 
a  cart  run  over  him,  they  (hall  in  either  cafe  be  forfeited  as 
deodands  ^  ;  which  is  grounded  upon  this  additional  reafon, 
diatfuch  misfortunes  are  in  part  owing  to  the  negligence  of 
die  owner,  and  therefore  he  is  properly  puni(hed  by  fuch  fori 
feiture.     A  like  punifliment  is  in  like  cafes  infli£led  by  the 
Molaical  law  ^\  <*  if  an  ox  gore  a  man  that  he  die,  the  ox 
*  fhall  be  (toned,  and  his  flc(h  (hall  not  be  eaten."     And, 
smong  the  Athenians  %  wliatever  was  the  caufe  of  a  man's 
death,  by  falling  upon  him,  was  exterminated  or  caft  out  of 
die  dominions  of  the  republic  (13).  Where  a  thing,  not  in  mor^ 
tioDiis  the  occafion  of  a  man^s  death,  that  part  only  which 
tt  the  immediate  caufe  is  forfeited ;  as  if  a  man  be  climbing 
op  die  wheel  of  a  cart,  and  is  killed  by  falling  from  it,  the 
^heel  alone  is  a  deodand  ^  :  but,  wherever  the  thing  is  in 
i^otion,   not  only  that  part  which  immediately  gives  the 

^  Omuis,  quae  movettt  ad  mortemffitnt  a  p«rfon  was  drowned,  was  ordered  to  be 

^ioHda,  Bra^lon./.  3* '•  5*  fiii«d  up,  under  the  inrpe^ion  of  the 

*  Ekoi.  xxi.  28.  coroner.  FJet.  /.  i.  r.  15.  ^10.   Fi.»b, 

■  Aefchia.  cont.  Ctef^b,     Thus  too  Abr.  t.  corcne,  416. 

^oar  antleot  law,   a  well   in  which  b  i  Hai.  P.  C.  4x2. 


(13)  This  was  one  of  Draco's  laws ;  and  perhaps  we  may  think 
^€  judgment,  that  a  ftatiic  (hould  be  thrown  into  the  fca  for  hav- 
^  feUcn  upon  a  man,  lefs  abfurd,  when  we  reflctt  that  there  may 
^  found  policy  in  teaching  the  mind  to  contemplate  with  horror 
^  pnvation  of  human  life,  and  that  our  familiarity  even  with  an 
'ofajfible  objeft  which  has  been  the  occafion  of  death,  may  leffen 
^  fcntiment.  Though  there  may  be  wifdom  in  withdrawing 
***A  a  thing  from  pubhc  view,  yet  theic  can  be  none  in  treating  it 
^  ^  it  was  capable  of  uuderflandiug  the  ends  of  punifhment, 

C  c  3  woun4> 


3C1  The  Rights  Book  I. 

wound,   (as  the  wheel,  which  runs  over  his  body,)  but  all 
things  which  move  with  it,  and  help  to  make  the  wound  more 
dangerous,  (as  the  cart  and  loading,  which  increafe  the  pref- 
furc  of  the  wheel, )  are  forfeited « :  It  matters  not  whether  the 
owner  were  concerned  in  the  killing  or  not }  for,  if  a  man 
kills  another  with  my  fword,  the  fword  is  forfeited  ^  as  an 
accurfed  thing*.     And  therefore,  in  all  indictments  for  ho- 
micide, the  inflrument  of  death  and  the  value  are  prefented 
and  found  by  the  grand  jury,  (as,  that  the  (Irokc  was  given 
by  a  certain  penknife,  value  fixpence,)  that  the  king  or  his 
grantee  may  claim  the  deodand  :  for  it  is  no  deodand,  unlefs 
k  be  prefented  as  fuch  by  a  jury  of  twelve  men  ^    Nodeo- 
dands  are  due  for  accidents  happening  upon  the  high  fei, 
that  being  out  of  the  jurifdidion  of  the  common  law :  butif 
r  302  ]  a  man  falls  from  a  boat  or  fliip  in  frefli  water,  and  is  drowned, 
it  hath  been  faid,  that  the  vefTel  and  cargo  arc  in  ftriflnefsof 
law  a  deodand  s.     But  juries  have  of  late  very  frequentif 
taken  upon  themfelves  to  mitigate  thefe  forfeitures,  by  find* 
ing  only  fome  trifling  thing,  or  part  pf  an  entire  thing)  to 
have  been  the  occafion  of  the  death.     And  in  fuch  cafei) 
although  the  finding  by  the  jury  be  hardly  warrantable  by 
law,  the  court  of  king's  bench  hath  generally  refufcd  to  in* 
terfcre  on  behalf  of  tlie  lord  of  the  franchife,  to  affift  fo  un- 
equitable a  claim  ^  (14). 

«  I  Hawk.  F*.  0.  c.  16.  feriiifafU  fr.fcf   Kumttetnty    hahv-fi  «" 

*•   A  fim  lar  rule  obtaineJ  among  the  a  djicjjje  »eLquod    quo     fuwie   frirt^ 

«ntienr  Gollis.     Si   ^j./*,     »:■'  mfcitrte^  Stiernhook  ^^y*.r^  Gcr^.  /.  3.  f.  4« 

qu-ifunquc  rreo  tcL  ir/  hjirumeuo  in  ^.r-  ^    Dr.  &:  St.   d.  2.  c.  51. 

ruiim  Juairuu'::  atur  ^    t'l!  en  afdihui  rreii  ^  3  Infl.  57. 

cadjty  veltna.ia*  in purcu-n  mcufr.y  quan-  R    3  J*^^-    ^8.      i  Hal.    P.  C    4*3' 

tumx'is  :eS}::ii   t  iKuri.'ufK,  vcl  in  caurac-  ^T^11  y  de  jur.  marifim*  l.  425. 

turn,  et  pif  rKc:er.dlno  mt«  curfnngatur,  b   Foftcr  ct  homicide.  j66» 

ipfi  ai.qua  mu  'Sia  />!iSisr  j  ut  in  faiie  tn- 

t  ■             ■  '  '                               ■       ■■ *  ...                         "^ 

(14)  Tixit  would  it  ncj:  be  inucli  bttltr  that  laws  (hould  be 
abolilhed,  tlie  policy  of  wliich  has  long  ceafcd,  and  at  whidithf 
undcrilancUngr.  of  n'.ankfnd  fo  ftronely  revolt,  that  juries  arc '"' 
clintd  to  tr:ilf  with  their  oatlis,  and  juJges  lo  encourage  ridiculous 
riiiUndtions,  which  tend  to.  brii^g  the  general  admiuiilration  of 
jafliv;^  into  conteppt  ? 

Deopands, 
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>AND8,  and  forfeitures  in  general,  as  well  as  wrecks, 
I- trove)  royal  fiOi,  mines,  waifs,  and  edrays,  may  be 
by  the  king  to  particular  fubje^ls,  as  a  royal  fran- 
and  indeed  they  are  for  the  mod  part  granted  out  to^ 
Is  of  manors,  or  other  liberties:  to  the  perverfion  of 
iginal  defign. 

L  Another  branch  of  the  king's  ordinary  revenue 

rom  efcheats  of  lands,  which  happen  upon  the  defeft 

s  to  fucceed  to  the  inheritance  \  whereupon  they  in 

revert  to  and  veft  in  the  king,  who  is  efteemed,   in 

of  the  law,  the  original  proprietor  of  all  the  lands  in 

gdom.     But  the  difcuflion  of  this  topic  more  properly 

to  the  fecond  book  of  thefe  commentaries,  wherein 

1  particularly  confider  the  manner  in  which  lands  may 

ired  or  loft  by  efcheat. 

[I.    I  PROCEED  therefore  to  the  eighteenth  and  laft 
of  the  king's  ordinary  revenue  \  which  coniifts  in 
:ody  of  idiots,  from  whence  we  (hall  be  naturally  led 
ider  alfo  the  cuftody  of  lunatics. 

diot,  or  natural  fool,  is  one  that  hath  had  no  under- 

J  from  his  nativity  ;  and  therefore  is  by  law  prefumed 

kely  to  attain  any.    For  which  reafon  the  cuftody  of 

i  of  his  lands  was  formerly  vtfted  in  the  lord  of  the  [  303  ] 

and  therefore  dill,  by  fpecial  cuftom,  in  fome  manors 

I  (hall  have  the  ordering  of  idiot  and  lunatic  copy* 

^}  but,  by  reafon  of  the  manifold  abufes  of  this  power 

e£ts,  it  was  at  laft  provided  by  common  confent,  that 

Id  be  given  to  the  king,  as  the  general  confervator  of 

pie  ;  in  order  to  prevent  the  idiot  from  wafting  his 

and  reducing  himfelf  and  his  heirs  to  poverty  and 

^.     This  fifcal  prerogative  of  the  king  is  declared  in 

ent  by  ftatute  17  Edw.  II.  c.  9.  which  diredts  (in  af- 

e  of  the  common  law^)  that  the  king  (hall  have  ward 

/.  I.  r.  IT.  §  10.  1  4  Rep.   1^6.    Mtmorand* Scatc*  20 

•  30a.  Hutt.  17.    Noy.  17.       Eii-w.  L    (prefixed  to  May oard's  year. 
.  B.  13a.  bojicof  Edw.  li.)  fol,  ao.  24. 

Cc  4  of 
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of  the  lands  of  natural  fools,  taking  the  profits  without  wa(L 
or  deftruftion,  and  fhall  find  tlicm  neceflaries  j  and  after  ih^ 
death  of  fuch  Idiots  he  (hall  render  the  eitate  to  the  heir^ 
in  order  to  prevent  fucli  idiots  from  aliening  their  lanc;;^^ 
and  their  heirs  from  being  difinherited  (15). 

By  the  old  common  law  there  13  a  writ  Je  idiota  wquirerrdsf 
to  inquire  whcdier  a  man  be  an  idiot  or  not  *" :  which  ivkiiii 
be  tried  by  a  jury  of  twelve  men  :  and,  if  they  find  \i\m  purus 
idtcta,  the  profits  cf  his  lands  and  the  cuftody  of  his  perfoa 
may  be  granted  by  tlie  king  to  fome  fubje£t,who  hasintereft 
enough  to  obtain  them  ^.   -This  branch  of  the  revenue  badi 
been  long  confidered  as  a  hardlhip  upon  private  families:  aod 
fo  long  ago  as  in  the  8  Jac.  I.  it.  was  under  the  confideratioQ 
of  parliament,  to  ved  tliis  cuftody  in  the  relations  of  tbe   j 
party,  and  to  fettle  an  equivalent  on  the  crown  in  lieu  of  it} 
it  being  then  propofed  to  fliarc  the  fame  fate  with  the  flavcry 
of  the  fcodal  tenures,  which  has  been  fince  aboliflied®.   Tet 
few  inftances  can  be  given  of  the  oppreffivc  exertion  of  rt, 
fmce  it  feldom  happens  that  a  jury  finds  a  man  an  idiot  a 
fiatlvitate^  but  only  mn  compos  mentis  from  fome  paitictltf    , 
time  J  which  has  an  operation  very  different  in  point  of  law. 

«n  F.N,  B.  232.  mon  f^teech,  by  that  ufual  expreffio»» 

»  This  p;>wcr,  though  cf  late  rery    i^g'^g  3  naan  for  a  fool* 
rarely  extricd,  is  iV.II  alluded  to  in  com-         «  4  Inft.  203.    Com.  journ.  1610. 


(15)  The  jurifdiction  which  the  chancellor  has  gencralhr>  ^ 
perhaps  always,  excrcifed  over  the  pcrfons  and  eflatcs  oi  lunatic* 
and  idiots,  is  not  iiectflarily  annexed  to  the  cuftody  of  the  p^ 
fcal ;  for  it  has  been  declared  by  the  houfe  of  lords,  *•  that  tl»c 
•*  cuftody  of  idiots  and  lunatics  wps  in  the  power  of  the  king,  *"** 
**  might  delegate  the  fame  to  fuch  pe^fon  as  he  fhould  think  fit*, 
And  upon  every  cliange  of  the  great  feal,  a  fpccial  authority  under 
his  majefty's  royal  fign  manual  is  granted  to  the  new  chancalof 
for  that  purpofe.  Hence  no  appeal  lies  from  the  chancellor's  or- 
ders upon  this  fubje6\  to  the  houfe  of  lords,  but  to  the  kJnj  ^ 
council.     Bom.  Pj-oc,  14  Feb.  1726.     3  /\  /r«ix,  ig8. 
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it  not  an  idiot  <*,  if  he  hath  any  gnmmeriog  of 
I  that  he  can  teU  his  parents,  his  age>  or  the  like 
matters.  But  a  man  who  is  burn  deaf»  dumb,  and 
3oked  upon  by  the  law  as  in  the  fame  ilate  with  an 
e  being  fuppofed  incapable  of  any  underftanding^ 
ig  all  thofe  fcnfcs  which  fumiOi  the  human  mind 
s. 

ATic,  or  non  compos  mentis ^  is  one  who  hath  had 
ding,  but  by  difeafe,  grief,  or  other  accident  hath 
e  of  his  reafon '.     A  lunatic  is  indeed  properly  one 

lucid  intervals;  fometimes  enjoying  his  fcnfes,  and 
i  not,  and  that  frequently  depending  upon  the 
I  the  moon.  But  under  the  general  name  of  noH 
nits  (which  fir  Edward  Coke  fays  is  the  mod  legal 
re  comprized  not  only  lunatics,  but  perfons  under 

or  who  lofe  their  intellef^s  by  difeafe  j  thofe  that 
,  dumb,  and  blind,  not  being  ferxi  fo;  or  fuch,  in 
are  judged  by  the  court  of  chancery  incapable  of 
g  their  own  affairs.  To  tbefe  alfo,  as  well  a« 
e  king  is  guardian.  But  to  a  very  different  purpofe. 
iw  always  imagines,  that  thefe  accidental  misfor- 
y  be  removed ;  and  therefore  only  conftitutes  the 
ruftee  for  the  unfortunate  perfons,  to  protedl  their 

and  to  account  to  them  for  all  profits  receivcd|  if 
ver,  or  after  their  deceafe  to  their  reprefentativea. 
:fore  it  is  declared  by  the  ilatute  17  £dw.  II.  cs  lo. 
ling  (ball  provide  for  the  cuftody  and  fudentation  pf 
md  preferve  their  lands  and  the  profits  of  them  for 

when  they  come  to  their  right  mind ;  and  the  king 

nothing  to  his  own  ufe :  and  if  the  parties  die  in 
e,  the  refidue  fliall  be  diftributed  for  their  fouls  by 
:  of  the  ordinary,  and  of  courfe  (by  the  fubfequent 
nts  of  the  law  of  admiuiffration)  fliall  now  go  to 
utors  or  adniinidrators. 

.233.  ScQcch.  26  Edvi.  /.  in  Miynanl^i  year* 

.  4a.     FIcta.  /.  6.  c*.  40.        bvuk  oi  Edw.  II.  tc.) 
tajm  tt  Itifii  mitutt,    (M$m»        *  I  Inft.  246^ 

©H 
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On  the  firft  attack  of  lunacy,  or  other  occafional  infanitj, 
V  hUe  there  may  be  hopes  of  a  fpeedy  reftitution  of  reafon^ 
it  is  ufual  to  confine  the  unhappy  objefls  in  private  cuftody* 
ttnder  the  dlreftion  of  their  nearcft  friends  and  relations:  an<S 
the  legiflature,  to  prevent  all  abufes  incident  to'fuch  privat 
cuftody,  hath  thought  proper  to  interpofc  it's  authority,  b^ 
ftatute  1 4  Geo.  III.  c.  49.  (continued  by  1 9  Geo.  lit,  c.  i^ 
(16)  for  regulating  privaie  mad-houfes.  But,  when  the  (%ij 
order  is  grown  permanent,  and  the  circumftances  of  the  parti 
will  bear  fucli  additional  expence,  it  is  proper  to  apply  to  tic 
royal  authority  to  warrant  a  Lifting  confinement. 

E  3^5  ]      T^^^  methoil  of  proving  a  perfon  fwn  compos  is  very  Gmilar 
to  that  of  proving  him  an  idiot.     The  lord  chancellor,  to 
whom,  by  fpecial  authority  from  the  king,  the  cuitody  of 
idiots  and  lunatics  is  entruftcd  %  upon  petition  or  informa* 
tion,  grants  a  commiiTion  in  nature  of  the  writ  de  idiota  lih 
jtiirendo^  to  inquire  into  the  party's  ftate  of  mind ;  and  if 
he  be  found  fwn  composy  he  ufually  commits  the  care  of  bis 
perfon,  with  a  fuitable  allowance  tor  his  maintenance,  to 
fomc  friend,  who  is  then  called  his  committee.     Howcvcff 
to  prevent  finifter  praflices,  the  next  heir  is  fcldom  permit- 
ted to  be  this  committee  of  the  perfon  ;  becaufe  it  is  his  in* 
tereft  that  the  party  iliould  die.     But  it  hath  been  faid,  there 
lies  not  the  fame  obje6lion  agninft  his  next  of  kin,  provided  he 
be  not  his  hcirj  for  it  is  his  intereil  to  prefenx  the  lunatic's    1 
life,  in  order  to  increafc  the  perfonal  eftate  by  favings,  ^hich    - 
he  or  his  family  may  hereafter  be  entitled  to  enjoy  *.    The    : 

I  3  p.  Wn»«.  208.  u  2  P.  WiM.  6  j8. 


(16)  And  made  pcrj^etiral  by  26  Geo.  III.  c.  91.  By  that 
flatutc  no  perfon  (hall  confine  mi)ie  than  one  lunatic  m  a  ho^*^ 
kept  for  the  reception  of  hinatics,  without  an  annual  licence  froni 
the  college  of  phyficlans  qr  tlve  jufticcs  in  fcffions,  under  a  penalty 
of  5C0/.  And  if  the  keeper  of  a  lioenfed  houlc  receive  any  ^'^^^ 
as  a  lunatic,  without  a  certificate  from  a  phylician,  furgconj  ^^ 
apothecary,  that  h^^  is  a  fit  perfon  to  be  received  as  a  lunatici  h^ 
tball  forfeit  log/.  ^ 

helf 
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beir  b  generalljf  made  the  manager  or  committee  of  the 
cftatCi  it  being  clearly  his  intereft  hy  good  management  to 
bep  it  in  condition  :  accountable  however  to  the  court  of 
duncery,  and  to  the  nofi  compos  himfelf,  if  he  recovers ;  or 
otherwifci  to  his  adminiftrators. 

In  this  cafe  of  idiots  and  lunatics  the  civil  law  agrees  with 
OUTS  i  by  afligning  them  tutors  to  prote£t  their  perfons,  and 
curators  to  manage  their  eflatcs.  But  in  another  inftancethe 
Roman  law  goes  much  beyond  the  Englifli.     For,  if  a  man 
bf  notorious  prodigality  wns  in  danger  of  wafting  his  eftate^ 
be  vas  looked  upon  as  nori  compos ^  and  committed  to  the  care 
of  curators  or  tutors  by  the  praetor  **.    And  by  the  laws  of 
Sokn  fuch  prodigals  were  brandcrd  with  perpetual  infamy  *• 
But  with  us,  when  a  man  on  an  inqueft  of  idiocy  hath  been  [  306  ) 
fttarned  an  unthrift  and  not  an  idiot  ^^  no  farther  proceedings 
Ittw  been   had.     And  the  propriety  of  the  practice  itfelf 
icems  to  b£  very  queftionible.   It  was  doubtlefs  an  excellent 
ttethod  of  benefiting  the  individual,  and  of  preferving  eftates 
n  £unilies ;  but  k  hardly  feems  calculated  for  the  genius  of 
1  free  nation,  who  claim  and  exercife  the  liberty  of  ufing 
Acir  own  property  as  they  pleafe.  **  &V  uUre  tuoy  ut  alienum 
^nonlaeJas"  is  the  only  reftriclion  our  laws  have  given 
^itk  regard  to  oeconomical  prudence.  And  the  frequent  cir- 
culation and  transfer  of  lands  and  other  property,  which  can- 
W  be  efFe£led  without  extravagance  foniewhere,  are  perhaps 
uot  a  little  conducive  towards  keeping  our  mixed  conftitution 
in  it's  due  health  and  vigour. 

This  may  fufHce  fur  a  fliort  view  of  the  king's  ordinary 
'Cvenuc,  or  the  proper  patrimony  of  the  crown  ;  which  was 
^^  large  formerly,  and  capable  of  being  increafed  to  a  mag- 
nitude truly  formid.ible  :  for  there  are  very  few  eftates  in  the 
"^dom,  that  have  not,  at  fome  period  or  other  fince  the 

'  S»/rti/  fraftcresf  Ji  tJ*em  homlrtm  curjt'ione,  ^uamdiu  vel futiofms  famUMtemf 

^^^fHr'ust,  qui  nejue  tcr.pui  rt^f.:  finem  vel  lilt  ^cmos  imres,   receftrit,     Ff.  %fm 

*9tt/*vii  btAttf  jtd  bona  j'ua  Jyji.  erundo  I O .   X . 

'^^fptnio  prfurJit^  curator  en  it  dare  ^  v  Potter  Antiq.  b.  I.    C  s6. 

^'^fiifvu^it  tt  tamdiu  trunt  am'o  m  >  BrOi  ^r.  tit»Jdiot,  4. 

c  Norman 
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Norman  coiiqueft,  been  vedcd  in  the  hands  of  the  king  t^ 
forfeiture,  cfcheat,  or  otherwife.     But»  fortunately  for  ^'^ 
liberty  of  the  fubje£l,  this  hereditary  landed  revenue,  k^ 
feriesof  improvident  management,  is  funk  ahnoft  to  notluYic 
and  the  cafual  profits,  arifing  from  the  other  branches  of  t^ 
cenfus  regaliSf  are  ilkewife  almod  all  of  them  alienated  from 
the  crown*  In  order  to  fupply  the  deficiencies  of  which,  we 
are  now  obliged  to  have  recourfe  to  new  methods  of  raifiog 
money,  unknown  to  our  early  anceftorsj  whidi  methods 
conditute  the  king's  extraordinary  revenue.    For,  the  public 
patrimony  being  got  into  the  hands  of  private  fubjeds,  it  it 
but  reafonable  that  private  contributions  (hould  fupply  die. 
public  fervice*    Which,  though  it  may  perhaps  fall  harder 
upon  fbme  individuals,  whofc  anceftors  have  had  no  (hare  in 

**  the  general  plunder,  than  upon  others,  yet,  taking  the  natioi^ 

througlK>ut,  it  amounts  to  nearly  the  fame ;  provided  die 
gain  by  the  extraordinary,  (hould  appear  to  be  no  greater  dun 
the  lofs  by  the  ordinary,  revenue.  And,  perhaps^  if  every  geiH 

r  J07  ]  tleman  in  the  kingdom  was  to  be  ftripped  of  fuch  of  hislandi 
as  were  formerly  the  property  of  the  crown ;  was  to  be  again 
fubjedi  to  tlie  inconveniencies  of  purveyance  and  pre-emptioa» 
tiie  oppreiTion  of  foreft  laws,  and  the  flavery  of  feodal  tenures; 
and  was  to  refign  into  the  king's  hands  all  his  royal  francbifss 
of  waifs,  wrecks,  eftrays,  treafure-trove»  mines,  deodaad^ 
forfeitures,  and  the  like  i  he  would  fmd  himfelf  a  greater  lofefi 
than  by  paying  bis  quota  to  fuch  taxes,  as  are  nece(rary  to  the 
fupport  of  government.  The  thing  therefore  to  be  wifhcd 
and  aimed  at  in  a  land  of  liberty  is  by  no  means  the  total 
abolition  of  taxes,  which  would  draw  after  it  very  pernicious 
confec]ucnce>,  and  tlic  very  fiippofition  of  which  is  the  height 
of  political  abfurdity.  For  as  the  true  idea  of  government 
and  magiilracy  will  be  found  to  confift  in  this,  that  fome  fc^ 
men  are  deputed  by  many  others  to  prcfide  over  public  aflfair** 
fo  that  individuals  may  the  better  be  enabled  to  attend  thcif 
private  concerns  ;  it  is  neccfTary  that  thofe  individuals  fhouU 
be  bound  to  contribute  a  portion  of  their  private  gains,  in  ol- 
der to  fupport  thnt  government,  and  reward  that  magiilr»cf» 

vhich  protects  them  in  the  enjoyment  of  their  refpcfti^^ 

properties' 
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properties.  Bat  the  things  to  be  aimed  at  are  wifdom  and 
moderation,  not  only  in  grantingi  but  alfo  in  the  method  of 
nifing  the  neceiTarjr  fuppHes  ;  bjr  contriving  to  do  both  in 
fuch  a  manner  as  may  be  moft  conducive  to  the  national 
welfare,  and  at  the  fame  time  moft  confiilcnt  with  oeconomy 
and  the  liberty  of  the  fubjecl  \  who,  when  properly  taxed, 
conttibutes  only,  as  was  before  obfcrved  ^^  fome  part  of  his 
property,  in  order  to  enjoy  the  reft. 

These  extraordinary  grants  arc  ufually  called  by  the  fy- 
nonyoious  names  of  aids,  fubfuUcs,  and  fupplics ;  and  are 
granted,  we  have  formerly  feen  *,  by  the  commons  of  Great 
Britain  in  parliament  aflembled  :  who,  when  they  have 
TOted  a  fupply  to  his  majefty,  and  fettled  the  quantum  of  tha( 
fsppljr,  ufually  refolve  themfelves  into  what  is  called  a  com- 
mittee of  wnys  and  means,  to  confidcr  the  ways  and  means 
of  raifing  the  fupply  fo  voted.  And  in  this  committee  every 
'ftcmber  (though  it  is  looked  upon  as  tl^e  peculiar  province  [  308  ] 
of  the  chancellor  of  the  exchequer)  may  propofe  fuch  fcheme 
of  taxation  as  he  thinks  will  be  Icaft  detrimental  to  the  pub- 
lic. TJie  rcfolutions  of  this  committee,  when  approved  by 
*  Totc  of  the  houfe,  are  in  general  efteemed  to  be  (as  ic 
^CTc)  final  and  conclufive.  For,  though  the  fupply  cannot 
oc  actually  raifed  upon  the  fubjecl  till  dire£l^d  by  an  a£l  of 
Ac  whole  parliament,  yet  no  monicd  man  will  fcruple  to 
?dwnce  to  the  government  any  quantity  of  ready  cafli,  on  the 
credit  of  a  bare  vote  of  the  houfe  of  commons,  though  no 
'^wbc  yet  pa/Ted  to  cftablitli  it. 

The  taxes,  which  arc  raifed  upon  the  fubje£^,  are  cither 
MQQal  or  perpetual.  The  ufual  annual  taxes  arc  thofc  upon 
tnd  and  malt. 

I*  Th£  land  tax,  in  it's  modern  (hnpe,  has  fuperfcded  all 
«»c  former  methods  of  rating  either  property,  or  perfons  in 
'^P.cft  of  their  property,  whether  by  tenths  or  fifteenthsf 
Widies  on  land,  hydages,  fcutages,  or  talliages  ;  a  (hort 
^plication  of  which  will  however  greatly  aflift  us  in  under- 
^ding  our  antient  laws  and  hiftory. 

r  page  282*  ■  page  i6^. 
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Tenths,  and  (ifteenthsS  were  temporary  aids  iflbingont 
of  perfonal  property,  and  granted  to  the  king  by  parliament 
They  were  formerly  the  real  tenth  or  fifteenth  part  of  all  the 
moveables  belonging  to  the  fubje£k  ;  when  fuch  moveablcti 
or  perfonal  eftatcs,  were  a  very  different  and  a  much  lefs 
conliderable  thing   than  what  they  ufually  are  at  this  dar. 
Tenths  are  faid  to  have  been  fit  ft  granted  under  Henry  the 
fecondy  who  took  advantage  of  the  faihionable  zeal  for  croi- 
fades  to  introduce  this  new  taxation,   in  order  to  defray  the 
expence  of  a  pious  expedition  to  Paleftine,  which  he  really  or 
feemingly  had  proje£lcd  agalnft  Saladine  emperor  of  the  Sa- 
racens ;  vi'hence  it  was  originally  denominated  the  Saladine 
tenth  •*.    But  afterwards  fifteenths  were  more  ufually  granted 
than  tenths.     Originally  the  amount  of  thefe  taxes  was  un- 
t  3^9  3  certain,  being  levied  by  aflliTmcnts  new  made  at  every  frclh 
grant  of  the  commons,  a  commifiion  for  which  is  preferred 
by  Mattlicw  Paris* :  but  it  was  at  length  reduced  to  a  cer- 
tainty in  the  eighth  year  of  Edward  III,  when,  by  virtue  of 
the  king's  commifTion,  new  taxations  were  made  of  every 
townfliip,  borough,  and  city  in  the  kingdom,  and  recorded 
in  the  exchequer  ;  which  rate  was,  at  the  time,  the  fifteenth 
part  of  the  value  of  every  townfliip,  the  whole  amounting  to 
about  29,000/.  and  therefore  it  ftill  kept  up  the  name  of  a 
fifteenth,  when,  by  the  alteration  of  the  value  of  money  and 
the  incrcafe  of  perfonal  property,  things  came  to  be  in  a  very 
different  fituation.     So  that  when,  of  later  years,  the  coffl* 
mons  granted  the  king  a  fifteenth,  every  parifli  in  Englawl 
immediately  knew  their  proportion  of  it ;  that  is,  t^e  iiXOA 
identical  fum  that  was  affefled  by  the  fame  aid  in  the  eighth 
of  Edward  III ;  and  then  raifed  it  by  a  rate  among  theni^ 
felves,  and  returned  it  into  the  royal  exchequer. 

The  other  antient  levies  were  in  the  nature  of  a  modem 
land  tax :  for  we  may  trace  up  the  original  of  that  charge  as 
high  as  to  the  introduction  of  our  military  tenures^}  vhea 

*  a  Inft.  77.     4  laft.  34.  c  ji.  /).  1231. 

^  Huvcd.  A,  />.  X1S8.  Cvcc.  X.  719.        ^  See  the  fecoad  book  of  tbeft  «» 
Hume.  1.  329.  menUriet. 
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erery  tenant  of  a  knight's  fee  was  bound,'  if  tailed  upon,  to 
attend  the  king  in  his  army  for  forty  days  in  every  year. 
But  this  pcrfonal  attendance  growing  troublefome  in  many 
refpe£l8,  the  tenants  found  means  of  compounding  for  it,  bf 
firft  fending  others  in  their  (lend,  and  in  procefs  of  time  by 
making  a  pecuniary  fatisfdclion  to  the  crown  in  lieu  of  it. 
This  pecuniary  fatisfa£lion  at  lad  came  to  be  levied  by  afleflP 
ments,  at  fo  much  for  every  kniglit's  fee,  under  the  name  o£ 
fcutages)  which  appear  to  have  been  levied  for  the  firil  time 
in  the  fifth  year  of  Henry  the  fccond,  on  account  of  his  ex* 
pedltion  to  Touloufe,  and  were  then  (I  apprehend)  mere  ar- 
bitrary compofitions,  as  the  king  and  the  fubjed  could  agree. 
Bot  this  precedent  being  aftei  wards  abufcd  into  a  means  of  £  310  ] 
oppreflion,  (in  levying  fcutages  on  the  bndholders  by  the 
Toyal  authority  only,  whenever  our  kings  went  to  war,  in  or* 
der  to  hire  mercenary  troops  and  pay  their  contingent  ex- 
pences]  it  became  thereupon  a  matter  of  national  complaint ; 
and  king  John  was  obliged  to  promife  in  his  magtia  carta  ^, 
that  no  fcutage  fliould  be  impofcd  without  the  confent  of  the 
common  council  of  tlie   reahn.     This  claufe  was  indeed 
omitted  in  the  charters  of  Henry  III,  where  ^  we  only  find 
it  ftipulated,  that  fcutages  (liould  be  taken  as  they  were  ufed 
to  be  in  the  time  of  king  Henry  the  fccond.  Yet  afterwards, 
hya  variety  ofitatutes  under  Edward  I,  and  his  grandfon^, 
it  was  provided,  that  the  king  iliall  not  take  any  aids  or 
^fts,  any  talliage  or  tax,  but  by  the  common  aflcntof  the 
treat  men  and  commons  in  parliament. 

Of  the  fame  nature  with  fcutages  upon  knights-fees  were 
the  afleflinents  of  hydage  upon  all  other  lands,  and  of  talliage 
"pen  cities  and  burghs^.  But  they  all  gradually  fell  into 
^'fiifc  upon  the  introduftion  of  fubfidies,  about  the  time  of 
^ing  Richard  II  and  king  Henry  IV.  Thefe  were  a  tax,  not 
^'^tncdiately  impofed  upon  property,  but  upon  perfons  in  re- 

fp^a  of  their  reputed  cftatcs,  after  the  nominal  rate  of  4  /.  in 

• 

*  c^,  14.  ft.  4.  c.  I.      14  Edw.  III.  ft.  »•  C.  Im 

f  9  Hen.  Ill-  c.  37.  *»  Mado».  hift.ixch,  4^0. 

<  »5£4w.  I.  c.  5  Ic  6.    34  Cdw.  I. 

the 
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the  pound  for  Tands,  and  is.  8rf.  for  goods;  andforthofe  of 
aliens  in  a  double  proportion.  But  this  affcffmcnt  was  'stlfo 
made  according  to  an  ancient  valuation  ;  wherein  the  com- 
putation was  fo  very  moderate,  and  the  rental  of  the  king- 
dom was  fuppoftd  to  be  fo  exceeding  low,  that  ohefubCdjrof 
this  fort  did  not,  according  to  fir  Edward  Coke*,  amount  to 
more  than  70,000/.  whcrens  a  modem  land  tax  at  the  fame 
rate  produces  two  millions.  It  was  antiently  the  rule  never  to 
grant  more  than  one  fubfidy  and  two  fifteenths  at  a  time; 
but  this  rule  was  broken  through  for  the  firft  time  on  a  very 
prcfling  occafion,  the  Spanifli  invafion  in  1588  ;  when  the 
parliament  gave  queen  Elizabeth  two  fubfidies  and  four-fif- 
teenths. Afterwards,  as  money  funk  in  value,  more  fubfidies 
were  given;  and  we  have  an  inflance  in  the  firft  parliament 
of  1640,  of  the  king's  defiring  twelve  fubfidies  of  the  com- 
f  3 1 1  ]  mons,  to  be  levied  in  three  years ;  which  was  looked  upon 
as  a  ftartling  propofal :  though  lord  Clarendon  fays  S  that 
the  fpeaker,  ferjeant  Glanville,  made  it  manifcft  to  the  hourci 
how  very  inconfiderable  a  fum  twelve  fubfidies  a  mounted  tOj 
by  telling  them  he  had  computed  what  he  was  to  pay  for 
themhimfclf  i  and  when  he  named  the  fum,  he  being  known 
to  be  poilWred  of  a  great  eilate,  it  feemed  not  worth  iaj 
farther  deliberation.  And  indeed,  upon  calculation,  we 
fhall  find,  that  the  total  amount  of  thefe  twelve  fubfidieSi  W 
be  raifcd  in  three  years,  is  lefs  than  what  is  now  raifed  in 
one  year,  by  a  land  tax  of  two  (hillings  in  the  pound. 

The  grant  of  fcutagcs,  talliages,  or  fubfidies  by  the  com- 
mons did  not  extend  to  fpiritual  preferments ;  thofe  being 
ufually  taxed  at  the  fame  time  by  the  clergy  themfclvcs  in 
convocation :  wliich  grants  of  the  clergy  were  confirmed  in 
parliament,  othcrwife  they  were  illegal,  and  not  bindings 
as  the  fame  noble  writer  obfcrves  of  the  fubfidies  granted  by 
the  convocation,  which  continued  fitting  after  the  diflbiU' 
tion  of  the  firft  parliament  in  1640.  A  fubfidy  granted  by 
the  clergy  was  after  the  rate  of  4/.  in  the  pound  according 
to  the  valuation  of  their  livings  in  the  king's  books}  txA 

I  4  Init.  33.  Jc  Uift.  b.  au  1  4  loft.  33* 

anK)untcJy 
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loonted^  as  (ir  Edward  Coke  telh  us  V  to  about  20,000/4 
liDe  thi^  cuftom  continued,  convocations  were  wont  to  (it 

frequently  as  parliaments :  but  the  laft  fubfidies,  thus 
ren  by  the  clergy,  were  thofe  confirmed  by  ilatute  15  Car^ 

cap.  10.  fince  which  another  method  of  taxation  has  ge- 
rally  prevailed,  which  takes  in  the  clergy  as  well  as  the 
ty :  in  recompence  for  which  the  beneficed  clergy  have 
^m  that  period  been  allowed  to  vote  at  the  ele£iion  of 
ights  of  the  ihire  '^ ;  and  thenceforward  alfo  the  pra£tice 
giving  ecclefiaftical  fubfidies  hath  fallen  into  total  difufe. 

The  lay  fubfidy  was  ufually  raifed  by  commiflioners  ap- 
inted  by  the  crown,  or  the  great  officers  of  (late :  and  there* 
e  in  the  beginning  of  the  civil  wars  between  Charles  I  and 
parliament,  the  latter  having  no  other  fufficient  revenue  [  312  ] 
fupport  themfelves  and  their  meafures,  introduced  the 
t^ce  of  laying  weekly  and  monthly  a/Teflments  °  of  a  fpc«- 
c  fum  upon  the  feveral  counties  of  the  kingdom  ;  to  be 
ied  by  a  pound  rate  on  lands  and  perfonal  eftates  :  which 
re  occafionally  continued  during  the  whole  ufurpation, 

aetimes  at  the  rate  of  1 20000  /.  a  month,  fometimes  at  in* 

• 

ior  rates  **.  After  the  reftoration  the  antient  method  of 
mting  fubfidies,  inftead  of  fuch  monthly  alTefTments,  was 
ice,  and  twice  only,  renewed ;  v/z.in  1663,  when  four 
^Gdies  were  granted  by  the  temporally,  and  four  by  the 
rgy ;  and  in  1670,  when  800000/.  was  raifed  by  way  of 
>fidy,  wliich  was  the  lad  time  of  raifing  fupplies  in  that 
a9cr(  18).  For,  the  monthly  a(re(rmentsbeingnoweftabli{hed 

4lnft.  33.  o  One  of  thefe  bills  of  affefTi  cnt,  in 

'  Dale,  of  ih:riffs>  418.  GUb.  hift.  1656,  ii  preferved  in  ScoMl't  collect 

Kh.  c.  4.  tioii>40o.  (17) 

29  Nov.  4  Mar.  i644. 

[17)  Sir  John  Sinclair  has  given  the  proportions  to  be  levied 
»n  each  county  of  an  a(re(rmcnt  of  70,000  A  a  month  in  the  year 
fc,  in  his  Hiftory  of  the  Public  Revenue,  i  part,  189. 

[18)  No  fubfidies  were  granted  either  by  the  laity  or  clergy 
fir  1663,  15  Car.  II.  c.  9.  &  io«  The  learned  Judge  has  been 
kd  by  the  title  to  the  aft  of  the  ^^  and  23  Ca^«  II*  c.  3.  in  the 
^)L,  L  D  d  year 
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by  cuftom,  being  raifed  hj  commiffioners  named  hj  parll; 
ment,  and  producing  a  more  certain  rerenue ;  from  diat  tit) 
forwards  we  hear  no  more  of  fubfidies,  but  occafional  aflei 
ments  were  granted  as  the  national  emergencies  reqairec 
Thefe  periodical  afleflments»  the  fubfidies  which  precedec 
them,  and  the  more  antient  fcutage,  hydage,  and  talliagcj 
were  to  all  intents  and  purpofes  aland  tax  \  and  the  aflciTments 
were  fometimes  cxprefsly  called  fo  p.  Yet  a  popular  opinion 
has  prevailed,  that  the  land  tax  was  firft  introduced  in  die 

f  Com.  journ*  %6  Jon.  9  Dec.  1678. 


year  l6'j6f  when  he  declares  it  was  the  laft  time  of  raifing  fupplia 
by  way  of  fubfidy  ;  for  the  title  of  it  is,  **  An  a6l  to  grant  t 
•*  fublidy  to  his  majefty  for  fupply  of  his  extraordinary  occafions." 
But  although,  among  a  great  variety  of  other  taxes,  i  x.  in  the 
pound  is  to  be  raifed  upon  land,  yet  the  mode  of  coUe^ng  it  ii 
totally  different  from  the  former  fubfidy  afreffment :  it  is  to  be 
levied  by  exa£ily  the  fame  plan  and  arrangrements  which  were 
afterwards  adopted  in  the  4  W.  &  M.  And  according  to  the  re- 
gulations in  the  ilatute  4  W.  and  M.  c.  i.  and  the  valuation  cl 
eftates  made  at  that  time,  the  parliament  every  year  at  prefeot 
renews  the  grant  of  the  land-tax,  and  orders  it  to  be  coUeSed. 
All  the  material  claufes  of  the  flatutc  in  the  22  8c  23  Car.  II* 
are  copied  verbatim  in  that  of  the  4  W.  &  M. ;  the  aft  of  ChiHe« 
18  not  printed  in  the  common  edition  of  the  Statutes  at  Large,  but 
it  is  given  at  length  in  Keble's  edition.  And  even  then  this  fcheme 
of  taxing  landed  property  was  not  a  novehy,  for  it  was  firft  intrc- 
duced  in  the  time  of  the  commonwealth.  The  fubftance  of  this 
plan  may  be  feen  in  an  aft  for  an  afTeflment  to  raife  6o,ooo/<' 
month  in  Scobell's  afts,  1656,  c.  iz. 

To  thofe  who  have  leifure  and  opportunity,  it  might  afford  en* 
tertainment  to  inquire  what  was  the  difference  of  the  aflefTmeots 
returned  into  the  exchequer  in  the  years  1656,  1670,  and  1692* 
t^or  befides  tike  prefeiit  difproportion  in  the  affeflment  neceilani/ 
ariiing  from  a  more  improved  cultivation  of  land  in  fome  countieSt 
it  is  commonly  fuppofed  that  there  was  an  original  inequality  ^ 
the  valuation  of  efUtes,  from  the  liberality  or  fraud  of  the  owoei) 
and  afTeflbrs  in  their  reprefentations  of  the  value^  according  to  tbcir 
attachment  or  averfion  to  the  new  government. 

I  lAff 
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gn  of  king  William  III ;  becaufe  in  the  year  1692  a  new 
Anient  or  valuation  of  eftates  was  made  througbout  the 
igdom :  which»  though  by  no  means  a  perfed  one,  had 
$tSe€tf  that  a  fupply  of  500000  /•  was  equal  to  i/.  in  the 
and  of  the  value  of  the  eftates  given  in.  And,  according 
diis  enhanced  valuation,  from  the  year  1693  to  the  pre- 
It,  a  period  of  above  fourfcore  years,  the  land  tax  has  con- 
ned an  annual  charge  upon  the  fubjed ;  above  half  the 
le  at  4/  in  the  pound,  fometimes  at  3  /,  fometimes  at  2/» 
ice^  at  I/,  but  without  any  total  intermiilion.  The  me« 
im  has  been  3  /.  3^.  in  the  pound ;  being  equivalent  with 
eoty-three  antient  fubfidies,  and  amounting  annually  to 
>rethan  a  million  and  a  half  of  money.  The  method  of  r  0x3  1 
Cng  it  is  by  charging  a  particular  fum  upon  each  county, 
»rding  to  the  valuation  given  in,  ^.  D.  1692  :  and  this 
n  is  aiTefled  and  raifed  upon  individuals  (their  perfonal 
ates,  ai  well  as  real,  being  liable  thereto)  by  commif« 
oers  appointed  in  the  a£l,  being  the  principal  landholders 
the  county,  and  their  officers  (19}. 

IL  The  other  annual  tax  is  the  malt  tax ;  which  Is  a 
n  of  750000/.  raifed  every  year  by  parliament,  ever  fince 
97,  by  a  duty  of  6d.  in  the  bufliel  on  malt,'  and  a  propor- 
oable  fum  on  certain  liquors,  fuch  as  cyder  and  perry^ 
dch  might  otherwife  prevent  the  confumption  of  malt. 
us  is  under  the  management  of  the  commiffioners  of  the 
cife }  and  is  indeed  itfelf  no  other  than  an  annual  excife^ 
'  nature  of  which  fpecies  of  taxation  I  (hall  prefently  ex- 

^  In  the  years  X732  and  1733. 


(19)  The  commiffioners  are  ifppointed  annually  in  the  renewed 
•  $  bnt  they  cannot  execute  the  office  in  any  county,  except  in 
slet,  under  a  penalty  of  50/.  unlefs  they  have  fome  eftate  or 
ereft  in  land  within  the  county  1  of  the  clear  value  of  100/.  a 
>r,  and  whkh  was  taxed  for  that  fum  at  the  lead  the  year  be- 
e.  fhe  affeiTors  and  colledors  are  principal  inhabitants  ap<- 
mtcd  by  the  commiffioners.  See  the  particular  provifions  of  the 
tu^e  in  Sum's  Juftice,  title.  Land  Tax, 

D  d  2  plain : 
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plain :  only  premiflng  at  prefent,  that  In  the  year  1760  a& 
additional  perpetual  excife  of  3  d.  per  bufliel  was  laud  apOA 
malt}  to  die  produce  of  which  a  duty  of  i^  per  cent,  tk 
nearly  an  additional  halfpenny  per  bufliel,  was  added  la 
1779  (ao):  and  that  iii  1763  a  proportionable  excife  was 
laid  upon  cyder  and  perry,  but  fo  new- modelled  in  17661 
as  fcarce  to  be  worth  colleding  (21). 

The  perpetual  taxes  are, 

I.  The  cuftoms ;  or  the  duties,  toll,  tribute,  or  tariff,  paj- 
able  upon  merchandize  exported  and  imported.  The  confi* 
derations  upon  which  this  revenue  (or  the  more  antient  part 
of  it,  which  arofe  only  from  exports)  was  invefted  in  die 
king,  were  faid  to  be  two';  i.  Becaufe  he  gave  the  fubjefi 
leave  to  depart  the  kingdom,  and  to  carry  his  goods  along  wtA 
him.  2.  Becaufe  the  king  was- bound  of  common  right  to 
maintain  and  keep  up  the  ports  and  havens,  and  to  protefi 
the  merchant  from  pirates.    Some  have  imagined  theyaie 

*  '  Dyer*  165. 


(20)  And  in  the  next  year,  a  further  additional  duty  of  6ia 
bufhel  was  laid  upon  malt.  But  by  the  confolidation  a^  27  Geo. 
III.  c.  13.  thefe  duties  are  repealed  ;  and,  in  lieu  of  them,  9!^ 
is  laid  upon  every  bufhd  of  malt  in  England,  and  half  as  nradi  h 
Scotland.  Sir  John  Sinclair  flates,  that  from  Micliaclmas  178710 
Michaelmas  1788,  the  net  produce  of  the  perpetual  excife  vpol 
malt  was  724,786/. ;  the  annual  excife  603,317/. ;  the  duties  opos 
beer,  1,666,152/.;  upon  Bntifh  fpirits  509,167/:  fothatbarkj 
yielded  a  clear  revenue  of  3,503,422  /.     3  Smc»  125. 

(21)  Though  the  land-tax  is  fuppofed,  and  ftated  in  the  anflinl 
a6^,  to  raife,  at  4/.  in  the  pound,  an  income  of  1,989,673 /•  7^ 
io|  ^.  for  England  ;  and  47,954/.  i  /.  2  </.  for  Scotland;  mak* 
ing  in  all,  2,037,627/.  9/.  o{d,  yet  Sir  John  Sinclair  (hews,  wilk 
great  appearance  of  accuracy,  that  it  is  fo  uniformly  defidcflti 
that,  upon  an  average,  the  whole  amount  ought  not  to  be  cti- 
mated  at  more  than  i  ,900,000  /.  and  that  the  annual  aialt  tali 
after  two  very  fiavourable  years,  ending  at  Michaelmas  178S1  i' 
not  average  mofe  than  600,000  /.    3  Part,  loS.  117. 

^      alkd 
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called  with  us  cuftoms,  becaufe  they  were  the  inheritance  of 

the  king  by  immemorial  ufage  and  the  common  law,  and  not 

granted  him  by  any  (latute  * :  but  fir  Edward  Coke  hath 

clearly  (hewn ',  that  the  king's  firft  claim  to  them  was  by 

grant  of  parliament  3  Edw.I.  though  the  record  thereof  is  not  ['  3 14  ] 

now  extant  (22).  And  indeed  this  is  in  exprefs  words  con- 

fefled  by  (latute  25  Edw.  1.  c.  7.  wherein  the  king  promifes 

•to  take  no  cudoms  from  merchants,  without  the  common 

aflcQt  of  the  realm,  <<  faving  to  us  and  our  heirs,  the  cuftoms 

*  Djer.  43.  fl,  24.  ^  %  Inft.  58,  59. 


(22}  Sir  Edward  Coke  cites  a  letter  patent  of  Edw.  I.  in  wluch 
tlie  king  recites^  that  the  parliament  had  granted  to  him  and  his 
1^  (pusdam  nova  confuetudo  upon  wool,  fkins,  and  leather  :  but 
"Ut  merchants  paid  duties  and  cudoms  long  before,  appears  from 
tk  memorable  claufe  in  magna  chariay  upon  which  fir  Edward 
Coke  is  there  commenting :  that  claufe  provides,  that  all  mer- 
chaots  (hall  have  fafe  condu^  throughout  England,  ad  emendum  ^ 
^mdndumjtnt  omnibus  maiss  tolnetisy  per  antiquas  ^  reifat  confuetudi- 
^9 :  and  he  fays,  thefe  are  fubfidies  or  culloms  granted  by  com- 
o«m  confent /TO  bono  pubRco.  2  Inft.  58.  They  feem  to  have  been 
called  cudoms,  from  having  been  paid  from  time  immemorial ;  and 
1  memorable  flatute  in  the  21  Edw.  I.  c.  c.  makes  that  di(lin6k- 
^  It  dates,  that  feveral  people  are  apprehenfive  that  the  aids, 
Uflca,  and  prizes,  which  they  had  granted  for  the  king^s  wars  and 
^^  occafionsy  might  be  turned  upon  them  and  their  heirs  (en 
PyageJ  into  an  adl  of  flavery ;  the  king  therefore  declares  and 
gi^ts,  that  he  will  not  draw  fuch  temporary  aids  and  taxes  into 

This  is  a  driking  and  a  noble  indiance  of  a  jealous  fpirit  of  li- 
•^y  in  our  ancedors,  and  that  they  were  anxious  to  preferve 
4ofe  rights  which,  by  magna  charta^  ihey  had  fuccefsfully  vindi- 
cated. 

Lord  Coke,  both  in  a  Ind.  58,  and  in  4  Ind.  ^9*30.  diews  . 
^^  the  authorities  he  cites,  that  cudoms  or  duties  were  called  in 
^  legal  Latin  cuftuma  and  confuetudines  indifcriminately.  But  he 
^ms  very  defirous  of  inculcating  the  do£lrine,  that  all  cudoms  or 
^'itiesowe  their  origin  to  the  authority  of  parliament ;  a  dodrine, 
^hich  both  bdEbre  and  after  his  time,  the  crovQ  was  inclined  to 
■ottrovcrt.  ,    . 

D  d  3  "cm 
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<<  on  wool)  (kinS}  and  leather,  formerly  granted  to  us  by  the 
«<  commonalty  aforefaid/'  Thefe  were  formerly  called  die 
hereditary  cuftoms  of  the  crown ;  and  were  due  on  the  export- 
ation only  of  the  faid  three  commodities,  and  of  none  other: 
which  were  ftyled  thtjlaple  commodities  of  the  kingdonii  be- 
caufe  they  were  obliged  to  be  brought  to  thofe  ports  vliere 
the  king's  ftaple  was  eftablifhed,  in  order  to  be  there  firft 
rated,  and  then  exported  \  They  were  denominated  in  the 
barbarous  Latin  of  our  antient  records,  cnjluma''\  not  «9»- 
fuetudines i^\}ic\i  is  the  language  of  our  law  whenever  it  means 
merely  ufages.  The  duties  on  wool,  (heep-fkins,  or  woolfcllsi 
and  leather,  exported,  were  called  cuftuma  antiquajive  mapu : 
and  were  payable  by  every  merchant,  as  well  native  as  lino- 
ger ;  with  this  difference,  that  merchant  ftrangers  paid  an 
additional  toll,  viz.  half  as  much  again  as  was  paid  by  oa> , 
tives.  The  eifflumn  parva  et  nova  were  an  impoft  of  3  </•  in  tlie 
pound,  due  from  merchant  ftrangers  only,  for  all  commodities 
as  well  imported  as  exported  ;  which  was  ufually  called  tiie 
alien's  duty,  and  was  firft  granted  in  3 1  Edw.  I  ^.  But  diefe 
antient  hereditary  cuftoms,  efpecially  thofe  on  wod  aod 
woolfells,  came  to  be  of  little  account,  when  the  nation  b- 
came  fenfible  of  the  advantages  of  a  home  manufa£hire,  and 
prohibited  the  exportation  of  wool  by  ftatute  1 1  Edw.  ID.  c.  i* 

There  is  alfo  another  very  antient  hereditary  duty  be- 
longing to  the  crown,  called  the prifage  or  butlerage  of  wit^\ 
which  is  confiderably  older  than  the  cuftoms,  being  taken 
notice  of  in  the  great  roll  of  the  exchequer,  8  Ric.  I.ftUlc*' 

I  V5  1  ^^^^  *•  ^^^^^S^  ^^^  ^  ^&^^  ^f  taking  two  tons  of  wine  from 
every  (hip  (Englifli  or  foreign)  importing  into  Engbn' 
twenty  tons  or  more  ;  one  before,  and  one  behind  the  maft: 
which  by  charter  of  Edward  I  was  exchanged  into  a  duty  w 
2  /.  for  every  ton  imported  by  mcrchant-fttangers,  and  called 
butlerage,  becaufe  paid  to  the  king's  butler  f. 

,     u  D«T.  9.  as  wehiiyc  ado|>tedit  laEss^iAi'l''* 

V  This  jippellation  feems  to  be  de.  ^4-  Inft.  29. 

rUcd  from  the  French  word  couftum,  or  '  Mtdox*  bifl.  etch.  ^s6*  53** 

(sJtumt   whkh  figniftet  toll  or  ttib«ite,  f  Dav.  S.  t  Bnlftr.  154*  Stat  l^' 

anJ  owes  ii*s  own  etymolo^  to  the  wsrd  26  Edw.  Jl.      Com.  joins.   17  Af* 

a«;'9,Svhi;:b  fignifies  price,  chim^  or  S6S9. 

Othb» 
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Othee  cuftoms  payable  upon  exports  and  imports  were 
JiftinguUhed  into  fubfidies,  tonnage,  poundage,  and  other  , 

impofts.  Sttbiidies  were  fuch  as  were  impofed  by  parliament 
upon  any  of  the  ftaple  commodities  before  mentioned,  over 
aod  above  the  cujlwna  atitiqua  et  mngtia  i  tonnage  was  a  duty 
upon  all  wines  imported,  over  and  above  the  prifage  and  but* 
lenge  aforefaid  :  poundage  was  a  duty  impofed  ad  valorem, 
at  die  rate  of  12  d*  in  the  pound,  on  all  other  merchandize 
iHuttfoever  i  and  the  other  impofts  were  (uch  as  were  occa* 
fionally  laid  on  by  parliament,  as  drcumftances  and  times 
required  *•  Thefe  diftindions  are  now  in  a  manner  forgot* 
ten,  except  by  the  officers  immediately  concerned  in  this  de* 
partment ;  their  produce  being  in  cScfk  all  blended  to* 
(Ctber,  under  the  one  denomination  of  the  cuftoms. 

Bt  thefe  w^  underftand,  at  prefent,  a  duty  or  fubfidy  paid 
bj  the  merchant,  at  the  quay,  upon  all  imported  as  well  a$ 
exported  commodities,  by  authority  of  parliament  j  unlefa 
Adhere,  for  particular  national  rcafoiis,  certain  rewards,  boun* 
ties,  or  drawbacks,  are  allowed  for  particular  exports  or  im^ 
ports.  Thofe  of  tonnage  and  poundage,  in  particular,  were  at 
firft  granted,  as  the  old  (latutes  (and  particularly  1  Eli;s.  c.  19.) 
eiprefs  it,  for  the  defence  of  the  realm,  and  the  keeping  and 
Safeguard  of  the  feas,  and  for  the  intercourfe  of  merchandize 
fafely  to  come  into  and  pafs  out  of  the  fame.  They  were  at 
&ft  ufually  granted  only  for  a  ilated  term  of  years,  as,  for  two 
I^ars  in  5  Ric.  II  ■;  but  in  Henry  the  Gxth's  time,  they  were 
granted  him  for  life  by  a  (latute  in  the  thirty-iirft  year  of  his 
^^ign }  and  again  to  Edward  IV,  for  the  term  of  his  life  alfo ; 
fince  which  time  th^y  were  regularly  granted  to  all  his  fuc<p 
c^ors,  for  life,  fome times  at  the  firft,  fometimes  at  other  fub« 
f^quent  parliam/cnts,  till  the  reign  of  Charles  the  iirft ;  when,  [316] 
^the  noble  hiftorian  exprefles  it  ^,  his  minifters  were  not  fuf* 
"ciently  folicitous  for  a  renewal  of  this  legal  grant.  And  yet 
^e  impofts  were  imprudently  and  unconftitutionally  levied 
^  taken,  witl^out  confent  of  parliament,  for  fifteen  years 

*  Day.  II,  II.  *  Dav.  is.  ^  Hlft.  Rebel^  b-  3f 
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fiogetlver ;  which  was  one  of  the  caufcs  of  thofe  qnhappy 
contents^  juftifiable  at  firft  in  too  many  inftancesj  but 
degenerated  at  laft  into  caufelefs  rebellion  and  murder.  ^---^^ 
as  in  every  other,  fo  in  this  particular  cafe,  the  king  (prcv^^^^ 
to  the  commencement  of  hoftilities)  gave  the  nation  anr»^/f 
fati$fa£lIon  for  the  errors  of  his  former  condu£):,  by  pa  fTwg 
an  z€t  S  whereby  he  renounced  all  power  in  the  crown  of  fc. 
vying  the  duty  of  tonnage  and  poundage,  without  the  expre/i 
confent  of  parliament ;  and  alfo  all  power  of  impoGtion  upon 
any  merchandizes  whatever*  Upon  the  reftoration  this  duty 
was  granted  to  king  Charles  the  fccond  for  life,  and  fo  it  was 
to  his  two  immediate  fucceffors »  but  now  by  three  fevcral 
ftatuteSi  9  Ann.  c.  6.  i  Qeo.I.  c.  12.  and  3  Geo.  I.  €.7.  iti$ 
made  perpetual  and  mortgaged  for  the  debt  of  the  public.  The 
cuftoms  thus  impofed  by  pailiament,  are  chiefly  contained  in 
two  books  of  rates,  fet  forth  by  parliamentary  authority^' ;  one 
Cgned  by  firHarbottle  Grimfton,  fpeaker  of  thehoOfe  of  com- 
mons in  Charles  the  fecond'stime;  and  the  other  an  additional 
one  figncd  by  fir  Spencer  Cotnpton,  fpeaker  in  the  reign  of 
George  the  firft ;  to  which  alfo  fubfequcnt  addition  shave  been 
made  (23).  Aliens  pay  a  larger  proportion  than  natural  fub-. 

c  16  Car.  I.  c.  8.  4  Stat.  12  Car»II.  c*  4.   t^  Geo.  I.  c.  7^ 

(23)  In  tlic  year  1787,  by  the  27  Geo.  III.  c.  13.   called  the 
confolidation  ad,  all  the  former  ftatutts  impofmg  duties  of  cuf- 
toms and  cxcifc  were  repealed  with  regard  to  the  quantum  of  the 
duty  ;  and^the  two  books  of  rates  mentioned  by  the  learned  Judge? 
were  declared  to  be  of  no  avail  for  the  future  ;  but  all  the  former 
duties  were  confolfdated,  and  were  ordered  to  be  paid  according  to 
a  new  book  of  rates  annexed  to  that  ilatute.     Before  this  ad  was 
paffed,  it  could  not  be  fuppofed  that  many  perfons,  befidc  ex- 
cifemen  and  cuftom-houfc  officers,  could  be  acquainted  with  the 
duties  payable  upon  the  different  articles  of  commerce.     Sir  John 
Sinclair  fays,  that  French  wine  was  hable  to  fifteen,  and  French 
paper  to  fourteen,  different  duties,  whichy  of  courfCf  lay  widely 
difperfcd  in  fo  many  ads  of  parliament.     But  now,  by  thii«** 
ceUent  improvement,  we  can  immediately  find  the  duty  upon  the 
importation  or  exportation  of  any  article;  or  what  exdfedutf 
jiny  commodity  is  fubjed  to,  in  an  alphabetical  tabic.    Buffio"^ 

^    '  woolf 


of  Persons.  516 

lich  U  what  is  now  generally  underftood  by  the  alien's 
•  be  exempted  from  which  is  one  principal  caufe  of 
uent  applications  to  parliaments   for  adis  of  na* 

ion  (24). 

>      ■-    ■  ■  ■,..■■      ■  ■ 

1  feme  few  other  commodities,  may  be  imported  duty 
U  the  articles  enumerated  in  the  tables  or  book  of  rates 
n  importation  or  exportation,  the  fum  therein  fpecifiedy 
;  to  their  weight,  number,  or  meafure.  And  all  other 
J  merchandize,  not  being  particularly  enumerated  or  dc- 
md  permitted  to  be  imported  and  ufcd  in  Great  Bntain, 
upon  importation  27/.  10/.  per  cent,  ad  valoremy  or  for 
)  /.  of  the  value  thereof ;  but  fubje^  to  a  drawback  of 
ent,  upon  exportation.  Very  few  commodities  pay  a  duty 
ortation  ;  but  where  that  duty  is  not  fpecified  in  the  ta« 
the  exportation  is  not  prohibited,  all  articles  may  be 
without  payment  of  duty,  provided  they  arc  regularly 
nd  fhipped ;  but  on  failure  thereof,  they  are  fubjeft  to  a 
j/.  10  J.  per  cent,  ad  valorem.  And  to  prevent  frauds  in 
fentation  of  the  value,  a  very  fimple  and  equitable  re- 
is  prefcnbed  by  the  ad,  viv^,  the  proprietor  fhall  himfelf 
he  value,  and  if  this  ihould  appear  not  to  be  a  fair  and 
latc,  the  goods  may  be  feized  by  the  proper  officer;  and 
the  comnullioners  of  the  cufloms  may  dired  that  the 
all  be  paid  the  price  which  he  himfelf  fixed  upon  them, 
idvance  of  ten  per  cent,  befides  all  the  duty  which  he  may 
I;  and  they  may  then  order  the  goods  to  be  publicly  fold, 
cy  raife  any  fum  beyond  what  was  paid  to  the  owner  and 
quent  expences,  one  half  of  the  overplus  fhall  be  paid  to 
r  who  made  the  feizure,  and  the  other  half  to  the  public 
This  ftatute  is  of  infinite  confequcnce  to  the  commercial 
[le  world ;  it  has  reduced  an  important  fubjedl  from  a  per* 
s  to  fuch  a  plain  and  fimple  form,  as  to  induce  every  friend 
untry  to  wiHi  that  fimilar  experiments  were  made  upon 
ifufed  and  entangled  branches  of  our  ftatute  law. 
By  the  24  Geo.  III.  feff.  2.  c.  16.  itwasenadcd,  that  the 
ftom,  or  additional  duty  on  all  the  goods  of  aliens  or 
,  fhould  ceafe,  except  thofe  which  had  been  granted  to 
of  London.  The  city  of  London  ftill  retains  a  trifling 
jed  fcavaige,  on  the  goods  of  aliens.  It  is  an  odious  and 
tax  ;  and  it  would  be  honourable  to  the  city  of  London 
the  liberaL'ty  of  the  legiilature,  and  to  relinquiih  it. 

Thesb 
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These  cufloms  are  then,  we  fee,  a  tax  immediately  paudby 
the  merchant,  although  ultimately  by  the  confumer.  And  yet 
thefe  are  the  duties  felt  leaft  by  tlie  people  %  and,  if  prttdendy 
managed,  the  people  hardly  confider  that  they  pay  them  at  ill. 
For  the  merchant  is  eafy,  being  fenfible  he  does  not  pay  diem 
for  himfelf ;  and  the  confumer,  who  really  pays  them,  con- 
[  317  ]  founds  them  with  the  price  of  the  commodity:  in  the  fame 
manner  as  Tacitus  obferves,  that  the  emperor  Nero  gained  the 
reputation  of  aboUfliing  the  tax  of  the  fale  of  flaves,  though 
he  only  transferred  it  from  the  buyer  to  the  feller ;  fo  that  it 
was,  as  he  exprefles  it,  '<  remjfum  magisfpecitj  quam  vi:  fm^ 
•«  cum  venditor  pendere  juberetur^  in  partem  pretH  emptoriks 
•«  accrefcebat^J*  But  this  inconvenience  attends  it  on  the 
other  hand,  that  thefe  impofts,  if  too  heavy,  are  a  check  and 
cramp  upon  trade;  and  efpecially  when  the  value  of  the  com* 
modity  bears  little  or  no  proportion  to  the  quantity  of  the  duty 
impofed.  This  in  confequence  gives  rife  alfo  to  fmuggliog} 
which  then  becomes  a  very  lucrative  employment :  and  it's 
natural  and  mod  reafonable  punifiiment,  viz.  confifcationof 
the  commodity,  is  in  fuch  cafes  quite  ineffe£luali  the  intrinOc 
value  of  the  goods,  which  is  all  that  the  fmuggler  has  paid} 
and  therefore  all  that  he  can  lofe,  being  very  inconfiderable 
when  compared  with  his  profpetl  of  advantage  in  evading  the 
duty.  Rccourfe  mutl  therefore  be  had  to  extraordinary  po- 
nifhments  to  prevent  it;  perhaps  even  to  capital  onesi  which 
deftroys  all  proportion  of  puniflhment',  and  puts  murderers 
upon  an  equal  footing  with  fuch  as  are  really  guilty  of  no 
natural,  but  merely  a  pofitivc,  offence. 

There  is  alfo  another  ill  confcquence  attending  high  im» 
pofts  on  merchandize,  not  frequently  confidered,  but  indif- 
putably  certain-  rimt  the  earlier  any  tax  is  laid  op  ^  commo- 
ritty,  the  heavier  it  falls  upon  the  confumer  in  the  end:  for 
every  trad<^r,  through  whofe  hands  it  pailcs,  muft  have  a  pro- 
fit, not  only  upon  the  raw  material  ^nd  his  own  laboitf  and 
time  in  preparing  it,  but  alfo  upon  the  very  tax  itfelf,  which 
<he  advances  to  the  government ;  otherwife  he  lofes  the  ufe 

c  Hlfl.  /.  13.  f  Montcfq.  Sp«  L.  b.  13.  c  S. 
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and  incerelt  of  the  money  which  he  fo  advances.     To  in* 

ftance  in  the  article  of  foreign  paper.    The  merchant  pays 

m  duty  upon  imporutionj  which  he  does  not  receive  again  till 

he  fells  the  commodityi  perhaps  at  the  end  of  three  months. 

He  is  therefore  equally  entitled  to  a  profit  upon  that  duty  [3183 

which  he  pays  at  the  cuftom-houfe,  as  to  a  profit  upon  the 

original  price  which  he  pays  to  the  manufa£lurer  abroad  j  and 

couGders  it  accordingly  in  the  price  he  demands  of  the  fta* 

tioner.  When  the  ftationer  fells  it  again,  he  requires  a  profit 

of  the  printer  or  bookfeller  upon  the  whole  fum  advanced  by 

him  to  the  merchant :  and  the  bookfeller  does  not  forget  to 

charge  the  full  proportion  to  the  ftudent  or  ultimate  con- 

fumer  $  who  therefore  does  not  only  pay  the  original  duty^ 

but  the  profits  of  thefe  three  intermediate  traders,  who  have 

fucceflively  advanced  it  for  him.     This  might  be  carried 

much  farther  in  any  mechanical,   or  more  complicatedj 

branch  of  trade. 

II.  Directly  oppofite  in  it's  nature  to  this  is  the  excite 
duty;  which  is  an  inland  impofition,  paid  fometimes  upon 
the  confumption  of  the  commodityi  or  frequently  upon  the 
retail  fale,  which  is  the  laft  ftage  before  the  confumption. 
This  is  doubtlefsi  impartially  fpeaking,  the  moft  ceconomical 
way  of  taxing  the  fubje£t :  the  charges  of  levying,  coIle£k- 
hgf  and  managing  the  excife  duties  being  confiderably  lefs  in 
froportion  than  in  other  branches  of  the  revenue  ( 25 ).   It  alfo 
Tenders  the  commodity  cheaper  to  the  confumer,  than  charg- 
ing it  with  cuftoms  to  the  fame  amount  would  do;  for  the 
reafon  juft  now  given,  becaufc  generally  paid  in  a  much  later 
ftage  of  it.     But,  at  the  fame  time,  the  rigour  and  arbitrary 
proceedings  of  excife-laws  feem  hardly  compatible  with  the 
temper  of  a  free  nation.     For  the  frauds  tliat  might  be  com* 


(25)  In  the  year  I796,  the  cxpeuce  of  collc6ling  the  cuftoms 
^l/er  cent,  nearly  upon  the  net  produce,  the  duties  of  cxcife 
5f,  ftamps  5{,  land-tax  and  aflefTed  taxes  3},  fait  j  t%^  and  that 
the  average  cxpence  of  colle6\ing  the  whole  revenue  was  lefs  than 
6'.  Sec  the  4th  report  of  the  committee  on  finance,  1797,  p.  6. 
«Dd  p.  516.  B.  37,  in  diis  volume,  where  the  whole  receipts  and 
idwrges  are  given  at  length. 

mitted 
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jnittcd  In  this  branch  of  the  revenue,  unlefs  a  drift  watch  is 
kept,  make  it  necefTary,  wherever  is  eftabliihed,  to  give  the 
officers  a  power  of  entering  and  fearching  the  houfes  of  fuch  as 
deal  in  excifeablc  commodities,  at  any  hour  of  the  day,  and, 
in  many  cafes,  of  the  night  likcwife.     And  the  proceedings 
in  cafe  of  tranfgreffions  are  fo  fummary  and  fudden,  that  a 
man  may  be  couvi£led  in  two  days  time  in  the  penalty  of 
many  thoufand  pounds  by  two  commiffioners  or  juftices  of 
the  peace ;  to  the  total  excluGon  of  the  trial  by  jury,  and  dif- 
regard  of  the  common  law(26).  For  which  reafon,though  lord 
[  319  ]  Clarendon  tells  us^  that  to  his  knowlege  the  earl  of  Bed- 
ford (who  was  made  lord  treafurer  by  king  Charles  the  firft, 
to  oblige  his  parliament)  intended  to  have  fet  up  the  excife 
in  England,  yet  it  never  made  a  part  of  that  unfortunate 
prince's  revenue ;  being  firft  introduced,  on  the  model  of  the 
Dutch  prototype,  by  the  parliament  itfelf  after  it*s  ruptare 
with  the  crown.     Yet  fuch  was  the  opinion  of  it's  general 
unpopularity,  that  when  in  1(542,  <<  afperfions  were  cad  by 
<'  malignant  perfons  upon  the  houfe  of  commons,  that  they 
'*  intended  to  introduce  excifes,  the  houfe  for  it's  vindication 
•*  therein  did  declare,  that  thefe  rumours  were  falfe  and  fcan- 
*<  dalous ;  and  that  their  authors  (hould  be  apprehended  and 
**  brought  to  condign  punifliment  >."     However,  it's  origi- 
xial  *  eftablifliment  was  in  1643,  and  it's  progrefs  was  gradoali 

%  f?ift.  b.  3*  >^59«  ^^')  in^oi'nt  us,  that  it  wmIM 

*■  Ccm.  Journ.  8  OA.  1 642*  moved    for,   aS  Mar.    1643^  by  Mr. 

'  The  tranilator  and  continuator  of    Prynne.    And  icappein  from  tbejoor* 
Petavios's  chronological  hiftory  ( Lond.     nals  of  the  commons,  chat  on  that  day  ibe 

booie 

(26)  See  the  junfdidion  of  the  commiflioners  and  juftices  of 
the  peace  in  cafes  of  excife  in  Bum's  Juftice,  title  Exelfe.  The 
grievances  of  the  excife  perhaps  exiit  more  in  apprchenfion  than  w 
reality.  Adlions  and  profecutions  againft  officers,  cominiflibiitrs» 
and  juftices,  for  nufcondudi  in  excife  cafes,  are  very  rarely  he^rdoc 
in  courts  of  law.  It  is  certainly  an  evil  that  a  biix  dealer  c^Q^ 
have  the  benefit  of  any  fecret  improvement  in  the  managenKpt  01 
his  trade  or  manufa£iory ;  yet  perhaps  it  is  more  th^n  ;|q  i^quivaleo^ 
to  the  public  at  large,  that  by  the  furvey  of  the  excifjp,  the  comffio- 
dity  is  preferred  from  many  (hameful  adulteratioa^,  ^  lexperieBee 
.haft  fu^y  proved  iince  wine  was  made  fubje&  to  the  excife  lawsi 
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ig  at  firft  laid  upon  thofe  perfons  and  commodities,  Trhere 
ras  fuppofed  the  hardfhip  would  be  lead  perceivable,  vhu 
makers  and  venders  of  beeti  ale,  cydeti  and  perry  ^  and 

royalifts  at  Oxford  foon  followed  the  example  of  their 
thren  at  Weftminller  by  impofing  a  fimilar  duty ;  both 
:8  protefting  that  it  (hould  be  continued  no  longer  than  to 

end  of  the  war,  and  then  be  utterly  abolifhed^  But  the 
liament  at  Weflminfler  foon  after  impofed  it  on  flefliy 
K|  tobacco,  fug^r,  and  fuch  a  multitude  of  other  commo* 
ies,  that  it  might  fairly  be  denominated  general :  in  pur- 
nee  of  the  plan  laid  down  by  Mr.  Pymme  (who  feems  to 
re  been  the  father  of  the  excife)  in  his  letter  to  fir  Johii 
itliam  ",  fignifying,  **  that  they  had  proceeded  in  the  ex* 
cife  to  many  particulars,  and  intended  to  go  on  farther; 
but  that  it  would  be  ncceflary  to  ufe  the  people  to  it  by 
little  and  little."  And  afterwards,  when  the  nation  had  r  ^20  1 
^n  accuftomed  to  it  for  a  feries  of  years,  the  fucceeding 
impions  of  liberty  boldly  and  openly  declared,  **  the  impoft 
of  excife  to  be  the  mod  eafy  and  indifferent  levy  that  could 
be  laid  upon  the  people":"  and  accordingly  continued  it 
ring  the  whole  ufurpation.  Upon^  king  Charles's  fetunip 
baving  then  been  long  eftabliflied  and  it's  produce  well 
own,  fome  part  of  it  was  given  to  the  crown,  in  12  Can 
by  way  of  purchafe  (as  was  before  obferved)  for  the  feodal 
lures  and  other  oppreffive  parts  of  the  hereditary  revenue, 
t,  from  it's  firft  original  to  the  prefent  time,  it's  very  name  • 
3  been  odious  to  the  people  of  England.  It  has  neverthe- 
s  been  impofed  on  abundance  of  other  commodities  in  the 
gns  of  king  William  III,  and  every  fucceeding  prince, 

>feitfoIved  itfelf  into  a  committee  to  who  was  intended  for  chanceHor  of  tha 

^iderdfraifing  money,  in  confequence  exchequer   under  the  earl  of  Bedford. 

*HicJi  the  excffe  was  afterwards  voted.  Lord  Clar.  b,  7. 

t  Mr.  Prynne  was  not  a  member  of  k  Com.  Joum.  17  May  1643* 

'»«inent  till  7  Nov.  1648  ;  and  pub-  I  Lord  Clar.  b.  7. 

«dio  1654,  «  A  proteflaiion  againft  «n  30  May  1643,     Dugdtle  of  the 

**^  illegal,  deteflable,  and  oft- con-  troubles,  120. 

J«»nncd  tax  and  extortion  of  excife  «  Ord.  14  Aug.  1649   ^'  5^*     Scoii. 

«»  raeral."    It  is  probably  therefore  bel.  71.  Stat.  1 656.  c.  x«^.  Scobd.  453. 

'^'^ike  of  the  printer  for  Mr.  Pymine« 

to 


i 
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to  fapport  the  enormous  expences  occafiooed  by  our 
the  continent.    Thus  brandies  and  other  fpirits  are  now 
cifed  at  the  diftillery ;  printed  filks  and  linens,  at  the  printer 
Aarch  and  hair  powder,  at  the  maker's ;  gold  and  filver  ^^i^y 
at  the  wiredrawer's;  plate  in  the  hands  of  the  vendor,    ^^^ 
pays  yearly  for  a  licenfe  to  fell  it}  lands  and  goods fo Ac/ 5. 
auAion,  for  which  a  pound-rate  is  payable  by  the  audioncer 
who  alfo  is  charged  with  an  annual  duty  for  his  liceni^; 
and  coaches  and  other  wheel  carriages,  for  which  the  occa- 
pier  is  excifed,  though  not  with  the  fame  circumftances  ct 
arbitrary  ftri£lnefs,  as  in  mod  of  the  other  inftances.    To 
thefe  we  may  add  coflFee  and  tea,  chocolate  and  cocoa  paftci 
for  which  the  duty  is  .paid  by  the  retailer;  all  artificial  winOi 
commonly  called  fweets  \  paper  and  pafleboard,  iirft  when 
made,  and  again  if  ffained  or  printed;  malt  as  before-meo« 
tioned;   vinegars;   and  the  manufacture  of  glafs;   for  all 
which  tlie  duty  is  paid  by  the  manufa&urer ;  hops,  for  wbicli 
the  perfon  that  gathers  them  is  anfwerable;  candles  and  foapi 
which  are  paid  for  at  the  maker's ;  malt  liquors  brewed  for 
fale,  which  are  excifed  at  the  brewery ;  cyder  and  perry,  at 
the  vendor's;  and  leather  and  Ikins,  at  the  tanner's.    A  lift, 
which  no  friend  to  his  country  would  wi(h  to  fee  farther 
increafed. 

f  321  V   MI-  I  PROCEED  therefore  to  a  third  duty,   namely  that 

/upon  fait;  which  is  another  di(lin£t  branch  of  his  majeftj'a 

/  extraordinary  revenue,  and  confifts  in  an  excife  'of  3  /•  4'* 

(  /^r  buQiel  impofed  upon  all  fair,  by  feveral  ftatutes  of  king 

\  William  and  other  fubfequent  reigns.     This  is  not  generally 

called  au  excife,  becaufe  under  the  management  of  diflereot 

commillioners :  but  the  commillioners  of  the  fait  duties  have 

by  ftatute  i  Ann.  c.  21.  the  fame  powers,  and  muft  obfertt 

the  fame  regulations,  as  thofe  of  other  cxcifes.    Thistaf 

had  ufually  been  only  temporary ;.  but  by  (latute  26  Geo.  D* 

c.  3*  was  made  perpetual  (27}. 


(27)  For  particular  regulations  rcfpcfting  the  duty  on  falt»  ^^ 

Bum's  Juft.  title,  Excife,  Salt. 

IV.  ANOTHa 


i 
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'4  Anothbr  Yttj  conGderable  branch  of  the  revenue  is 
1  with  greater  chearfulnefs,  as,  inftead  of  being  a  bur-* 
it  is  a  manifeft  advantage  to  the  public.  I  mean  the 
office,  or  duty  for  the  carriage  of  letters.  As  we  have 
dtbe  original  of  the  excife  to  the  parliament  of  1643,  ^^ 
mt  juftice  to  obferve  that  this  uftful  invention  owes  it's 
legiflative  eftabliftiment  to  the  fame  aflcmbly*  It  is  true^ 
;  exifted  po(l-ma(lers  in  much  earlier  times :  but  I  appre* 
.  their  buGnefs  was  confined  to  the  fumi(hing  of  poft* 
!S  to  perfons  who  were  defirous  to  travel  expeditioufly^ 
to  the  difpatching  of  extraordinary  pacquets  upon  fecial 
fions.  King  James  I  originally  eredled  a  poft*o(Ece  un- 
the  control  of  one  Matthew  de  Quefter  or  de  r£que(ter 
the  conveyance  of  letters  to  and  from  foreign  parts; 
:h  office  was  afterwards  claimed  by  lord  Stanhope  %  but 
confirmed  and  continued  to  William  Frizell  and  Tho- 
Withcrings  by  king  Charles  I,  A.  D.  1632,  for  the 
sr  accommodation  of  the  Englifli  merchants  f".  In  1635, 
fame  prince  ereded  a  letter-office  for  England  and  Scot* 
li  under  the  direfiion  of  the  fame  Thomas  WitheringSi 
fettled  certain  rates  of  poftage^  :  but  this  extended  only 
few  of  the  principal  roads^  the  times  of  carriage  were 
sttain,  and  the  po(l-ma(lers  on  each  road  were  required 
urnifii  the  mail  with  horfes  at  the  rate  of  2{d.  a  mile.  [  322  J 
therings  was  fuperfeded,  for  abufes  in  the  execution  of 
1  his  offices,  in  r640  ;  and  they  were  fequeftered  into  the 
ds  of  Philip  Burlamachy,  to  be  exercifed  under  the  care 
overfight  of  the  king's  principal  fecretary  of  (late  ^  On 
breaking  out  of  the  civil  wari  great  confufions  and  in* 
uptions  were  necefTarily  occafioned  in  the  condu£l  of  the 
er-oflice.  And,  about  that  time,  the  outline  of  the  pre- 
t  more  extended  and  regular  plan  fe^ms  to  have  been  con* 
red  by  Mr.  Edmond  Prideaux,  who  was  appointed  attor* 
general  to  the  commonwealth  after  the  murder  of  king 
vies*    He  was  chairman  of  a  committee  in  1642  for  con% 

Lifch.  Rep.  87.       0/%  ^,ir^\   9  Ihxd,  650.    ao  Rym.  i$a. 
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fidering  what  rates  fliould  be  fet  upon  inland  letters';   ^x 
afterwards  appointed  poft-mafter  by  an  ordinance  of  botik  th 
houfesS  in  the  execution  of  which  office  he  firft  eftablifho 
a  vfeek/y  conveyance  of  letters  into  a/l  parts  of  the  nation  "  j 
thereby  faving  to  the  public  the  charge  of  maintaining  pofl- 
mafters  to  the  amount  of  7000 1,  per  annum.     Andy  his  o^irn 
emoluments  being  probably  very  confiderable^  the  commoa 
council  of  London  endeavoured  to  ered);  another  poil*oiEoe 
in  ojppofition  to  his;  till  checked  by  a  refolution  of  the  houfe 
of  commons  ^^  declaring  tliat  the  office  of 'poft-maftcr  is  and 
ought  to  be  in  the  fole  power  and  difpofal  of  the  paiiiamenti 
This  office  was  afterwards  farmed  by  one  Manley  in  1654  '* 
Buty  in  1657,  a  regular  pod-office  was  erc£led  by  theautbo* 
rity  of  the  prote£lor  and  his  parliament  (28)»  upon  nearljr 
the  fame  model  as  has  been  ever  (ince  adopted,  and  with  the 
fame  rates  of  poftage  as  continued  till  the  reign  of  queen 
Anne  ^.     After  the  relloration  a  fimilar  office,  with  fome    | 
improvements,  was  eftabliflied  by  (latute  12  Car*  II.  c*3>* 
but  the  rates  of  letters  were  altered,  and  fome  farther  regula- 
tions added|  by  the  ftatutcs  9  Ann.  c.  io»  6Geo.L  c.21. 

*  Com.  Journ.  i3  Mar.  1642.  '  ScobdL  358. 

t  Uid,  7  Sept.  1644.  7  Com.  Journ.  9  Jane  1657*    ^ 

>  /^i(/«2i  Mar.  1649.  beU.  5il« 

yf  Ibldn  21  Mar.  1649. 


(28)  The  preamble  of  the  ordinance  ftates,  that  the  efUUiflunf 

one  general  pod-officey  befideg  the  benefit  to  commerce^  and  the 

Convenience   of  conveying  public  difpatches,  **  will  be  the  brf 

means  to  difcover  and  prevent  many  dangerous  and  wicked  d^ 

figns  agfainft  the  commonwealth." 

The  policy  of  having  the  correfpondence  of  the  kingdom  onoff 

the  infpeAion  of  government  is  ftill  continued  ;  for,  by  a  wanant 

from  one  of  the   principal  fecretaries  of  date,  letters  may  ^ 

detained  and  opened;  but  if  any  pcrfon  fliall  wilfuQy  detain  oropc* 

a  letter  delivered  to  the  poft-ofifice  without  fuch  authority,  he(W* 

forfdt  20  /.  and  be  incapable  of  having  any  future  employmcot  0 

the  poft-ofiice.  9  Ann,  c,  10.  /.  40.     But  it  has  been  decided,  tb^ 

no  pcrfon  is  fubjeft  to  this  penalty  but  thofc  who  are  empk)ycdiB 

the  poft-office.  5  T.  R*  loi. 

2  %6  Gc(h 
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reo.  II.  c.  12.    5  Geo.  III.  c.  25.   &  7  Geo.  III.  c.  50. 

penalties  were  ena£ted,  in  order  to  confine  the  carriage 

tters  to  the  public  office  only,  except  in  fome  few  cafes  : 

DTifion  which  is  abfoluteiy  neceflary ;    for  nothing  but 

tclufive  right  can  fupport  an  office  pf  thia  fort:  many  C  3*3  ] 

independent  offices  would  only  ferve  to  Tuin  one  an- 

'•    The  privilege  of  letters  coming  free  of  pod  age,  to 

firom  members  of  parliament,  was  claimed  by  the  houfe 

mmons  in  1660,  when  the  firil  legal  fettlement  of  the 

DtpoA-office  was  made ''1  but  afterwards  dropped  >  upon 

rate  afiurance  from  the  crown  that  this  privilege  fhould  be 

xdthe  members '^  (29};  And  accordingly  a  warrant  was 

antly  iffiied  to  the  poft-mafter-general^,  diredling  the 

'ance  thereof  to  the  extent  of  two  ounces  in  weight : 

t  length  it  was  exprefsly  confirmed  by  ftatute  4  Geo.  III. 

. ;  which  adds  many  new  regulations,  rendered  neceflary 

le  great  abufes  crept  into  the  practice  of  franking  (30) : 

Com.  Jouro.  17  Dec*  i66o«  ^  JbiJ,  16  Apr.  1735. 

UiJ,  tz  Dec*  i66o«  c  Uid,  a6  Feb.  1734. 

))  The  following  account  of  it   in  the  23  vol.  Pari.  Hill-" 
is  curious,  and  proves  what  onginally  were  the  fentiments  of 
vo  lioufes  rcfpedling  this  privilege.  "  Colonel  Titus  reported 
bill  for  the  fettlement  of  the  poil-oIBce,  with  the  amendnients : 
Walter  Carle  delivered  a  provifo  for  the  letters  of  all  mem. 
8  of  parliament  to  go  free,  during  their  fitting :  Sir  Hcneagc 
ich  faid.  It  was  a  poor  mencGcant  provifo j  and  below  the  honouj^ 
he  houfe.     Mr.  Prynn  fpoke  alfo  agdiiift  the  provifo  :  Mr. 
nckley,  Mr.  Bofcawen,  Sir  George  Downing,  and  Serjeant 
arlton,  for  it ;  the  latter  faying,  '  The  council's  letters  went 
s.'     The  quellion  being  called  for,  the  fpeaker.    Sir  Har- 
ttle  Grimflone,  was  unwilling   to   put   it  ;*  faying,  he  was 
^ameJof  it ;  nevctthelefs  the  provifo  was  carried,  and  made 
rt  of  the  bill,  which  was  ordered  to  be  ingrofled.'*      This 
(bthe  lords  difagreed  to,  and  left  it  out  of  the  bill ;  and  thti 
■toot  agreed  to  their  amendment.  3  Hatf  82. 
0)  And  that  the  great  lofs  to  the  pubHc  revenue  by  the  excr- 
^thk  privilege  might  be  farther  dinunifhed^  tl^e  24  Geo.  Ill* 
OL.  I.  E  e  fcin 
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whereby  the  annual  aiViount  of  franked  letters  had  gradasilli 
increafed,   from  23600/.  in  the  year  1715,  to  1 70700  r.   it 
the  year  1763  ''.     There  cannot  be  devifed  a  more  eligible 
method  than  this^  of  raifing  money  upon  the  fubjedl :  for 
therein  both  the  government  and  the  people  find  a  mutual 
benefit.     The  government  acquires  a  large  revenue;  and 
tht  people  do  their  bufmefs  with  greater  eafe,  expedidou, 
and  cheapnefs)  than  they  would  be  able  to  do  if  no  fuch  tax 
(and  of  courfc  no  (uch  office}  exifted  (31)* 

d  Ibid.  i8  Mar.  1764. 


feff.  2.  c.  37.  provides,  that  no  letter  fhall  go  free,  unlcfsthc 
member  fhall  write  the  whole  of  the  fuperfcription,  and  (hall  add 
his  own  name,  and  that  of  the  pod- town  from  which  the  letter » 
intended  to  be  fent,  and  the  day  of  the  month  in  words  at  Icngthf 
befidcs  the  year,  which  may  be  in  figures ;  and  unlefs  the  letter 
(hall  be  put  into  the  poft-office  of  the  place,  fo  that  it  may  be  fart 
on  the  day  upon  which  it  is  dated.  And  no  letter  fhall  go  free 
directed  to  a  member  of  cither  houfe,  unlefs  it  is  directed  to  him 
where  he  fhall  adlually  be  at  the  delivery  thereof ;  or  to  his  rtfi- 
dence  in  London,  or  to  the  lobby  of  his  houfe  of  parliament! 
And  if  any  perfon  fhall  fraudulently  counterfeit  or  alter  fuch  fu- 
perfcription,  he  fhall  be  guilty  of  felony,  and  fhall  be  tranfportrf 
for  feven  years. 

By  the  35  Geo.  III.  c.  53.  the  privilege  of  franking  isfUflfff' 
ther  reftrained.  By  that  flatute,  no  letter  direAed  by  or  to  any 
member  fhall  go  free,  which  fhall  exceed  one  ounce  in  weight,  iW' 
any  letter  direftedby  a  member,  unlefs  he  is  within  twenty  mta 
of  the  pofl-town  from  which  it  is  to  be  fent  on  the^y,  orthedij 
before  the  day,  oh  which  it  is  put  into  the  poft-office.  And  do 
member  fhall  fend  more  than  ten,  or  receive  more  than  fifteen  Irt- 
ters  in  one  day,  free  from  poilage.  Single  letters  fent  and  rt* 
ceived  by  the  non-cominiffioned  officers  and  private  men  in  the  navy 
and  army,  under  certain  reflriftions,  (hall  be  fubjedt  only  to  tb^ 
pbflage  of  one  penny  each. 

(31 )  It  was  determined  fo  long  ago  as  the  13  W.  IIL  bytk^c 
•f  the  judges  of  the  court  of  King's  Bench,  though  contrary  to. 

the 
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V,  A  FIFTH  branch  of  the  perpetual  revenue  confifts  ia 
he  ftamp  duties,  which  are  a  tax  impofed  upon  all  parch- 
nentand  paper,  whereon  any  legal  proceedings,  or  private  in- 
truments  of  almoft  any  nature  whatfoever,  are  written ;  and 
ilfo  upon  licenfes  for  retailing  wines,  letting  horfes  to  hire^ 
nd  for  certain  other  purpofes  ;  and  upon  all  almanacks, 
iews-papers»  advertifements,  cards,  dice,  and  pamphlets 
ontaining  lefs  than  fix  fheets  of  paper.  Thefe  impofts  are 
cry  various,  according  to  the  nature  of  the  thing  itamped^ 


^  pertinacious  opinion  of  lord  C.  J.  Holt,  that  no  a£b'on  could 
c  maintained  againft  the  poftmafter-general,  for  the  lofs  of  bills 
r  articles  fcnt  in  letters  by  the  poll,  i  Ld,  Raym.  646.  Comynt. 
00,  &c.  A  fimilar  adlion  was  brought  againft  lord  le  Defpencer 
od  Mr.  Carteret,  poftmafters-general,  in  1778,  to  recover  a  banic<- 
oteof  100/.  which  had  been  fent  by  the  poft  and  was  loft.  Lord 
lanafield  delivered  the  opinion  of  the  court,  and  proved,  with 
ich  perfpicuity  and  ability,  that  there  was  no  refemblance  or 
B^logy  between  the  poftmafters  and  a  niafter  carrier,  and  that 
^  adion  for  any  lofs  in  the  poft-office  could  be  brought  againft 
Jypcrfon,  except  him  by  whofe  adual  negligence  the  lofs  ac« 
"Qcd,  that  this  point  feems  as  fully  eftablifhed,  as  if  it  had  been 
sclarcd  by  the  full  authority  of  parliament.  Cowp.  754. 

For  this  reafon  it  is  recommended,  by  the  fecretary  of  the  poft- 
Sce,  to  cut  bank-notes,  and  to  fend  one  half  at  a  time.  This  is 
^  only  fafe  mode  of  fending  bank-notes,  as  the  bank  would 
^ver  pay  the  holder  of  that  half  which  had  been  fraudulently 
italnttl. 

Many  attempts  have  been  made  by  poftmafters  in  country 
'Wns,  to  charge  a  halfpenny  or  a  penny  a  letter  upon  delivery  at 
^  houfes  in  the  town  above  the  parliamentary  rates,  under  pre- 
!nce  that  they  were  not  obliged  to  carry  the  letters  out  of  the 
^  graiis ;  but  it  has  been  repeatedly  decided,  that  fuch  a  de- 
>Qd  is  illegal,  and  that  they  are  bound  to  deliver  the  letters  to 
>(  inhabitants  within  the  ufual  and  eftablifhed  Umits  of  the  town, 
!thout  any  addition  to  the  rate  of  poftage.  5  Burr.  2709.  2  BL 
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riGng  gradually  from  a  penny  to  ten  pounds.  This  is  alfo  a 
taxj  which  though  in  fome  inllances  it  may  be  heavily  fek|bf 
greatly  increafing  the  expence  of  all  mercantile  as  well  as  kgal 
proceedings,  yet  (if  moderately  impofed)  is  of  fervice  to  the 
C  3^4  3  public  in  general,  by  authenticating  inllruments,  and  render- 
ing it  much  more  difficult  than  formerly  to  forge  deeds  of  any 
{landing  ;  fmce,  as  the  officers  of  this  branch  of  the  rerenoe 
vary  their  (lamps  frequently,  by  marks  perceptible  to  nonebot 
themfelvesy  a  man  that  would  forge  a  deed  of  king  William's 
time,  mud  know  and  be  able  to  counterfeit  the  damp  of  that 
date  alfo.  In  France  and  fome  other  countries  the  duty  is 
laid  on  the  contrafl  itfelf,  not  on  the  inflrument  in  whichit 
is  contained  i  (as,  with  us  too,  beGdes  the  ftamps  on  the  in* 
dentures,  a  tax  is  laid  by  ftatute  8  Ann.  c.  9.  of  6d!i  inthc 
pound,  upon  every  apprentice* fee,  if  it  be  50  /.  or  under;  and 
I  /.  in  the  pound,  if  it  be  a  greater  fum,)  butthis  tends  todrair 
the  fubje£l  into  a  thoufand  nice  difquiGtions  and  difputescon* 
ceniing  the  nature  of  his  contrafl,  and  whether  taxable  or 
not ;  in  which  the  farmers  of  the  revenue  are  fure  to  hate 
the  advantage  °  (S^)*  Our  general  method  anfwers  the 
purpofes  of  the  ftate  as  well,  and  confults  the  eafe  of  the 
fubjeft  much  better.  The  Grft  inftitution  of  the  ftamp 
duties  was  by  ftatute  5  &  6  W.  &  M.  c.  21.  and  they  hate 
lince  in  many  inftances  been  increafed  to  teu  times  their 
original  amount  (33). 

«  Sp.  of  L*  b.  xiii.  c.  9. 


(32)  It  18  confidered  a  rule  of  conflruAion  of  revenue  afis,  1^ 
ambiguous  cafes,  to  lean  in  favour  of  the  revenue.  This  rule  ■ 
agreeable  to  .good  poHcy  and  the  public  intercfts ;  but,  hcf<^ 
that,  which  may  be  regarded  as  eftabliHied  law,  no  one  can  crer  pe 
laid  to  have  an  undue  advantage  in  our  courts. 

(33)  And  perhaps  by  ten  different  ads  of  parliament*  IttfCff* 

tainly  true,  that  the  items  of  fcven  different  long  ilatutes  mufthe 

picked  out  and  fummed  up,  to  produce  the  prefcnt  fbunp  W 

jupoa  an  indenture,  leafe,  or  bond*    One  cannot  but  expreft  vof* 

prifcf 
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VI.  A  SIXTH  branch  is  the  duty  upon  houfes  and  win- 
ITS.  As  early  as  the  conquell  mention  is  made  in  domef-  / 
f  book  of  fumage  or  fuage,  vulgarly  called  fmoke  farthings; 
ich  were  paid  by  cuftom  to  the  king  for  every  chimney 
the  Jtoufe.  And  we  read  that  Edward  the  black  prince, 
on  after  his  fuccefles  in  France,)  in  imitation  of  the  Cng- 
1  cuftom,  impofed  a  tax  of  a  florin  upon  every  hearth  in 

French  dominions  K  But  the  firft  parliamentary  efta- 
Qiment  of  it  in  England  was  by  ftatute  13  &  14  Car.  IL 
10.  whereby  an  hereditary  revenue  of  2  /.  for  every  hearth, 
all  houfes  paying  to  church  and  poor,  was  granted  to  the 
g  for  even  And,  by  fubfequent  ftatutes  for  the  more 
;iilar  afleflfment  of  this  tax,  the  conftable  and  two  other  / 

»ftantial  inhabitants  of  the  parifli,  to  be  appointed  yearly, 

the  furveyor,  appointed  by  the  crown,  together  with 
h,  conftable  or  other  public  ofEcer,)  were,  once  in  every 
tr,  empowered  to  view  the  infide  of  every  houfe  in  the  pa*  [  325  ] 
1.  But,  upon  the  revolution,  by  ftatute  i  W.  &  M.  ft.  i. 
to.  hearth-money  was  declared  to  be  ^<  not  only  a  great 
oppreflion  to  the  poorer  fort,  but  a  badge  of  flavery  upon 
the  whole  people,  expofing  every  man's  houfc  to  be  en- 
tered into,  and  fearched  at  pleafure,  by  perfons  unknown 

r  Mod.  Uo.  Hift.xxjii.  463.  Spelm.  Gloif.  Ht,  Fuagt. 


fe,  tliat  each  new  ftamp-a6t  has  not  confolidated  the  duties  im* 
Ted  upon  the  refpcdive  articles  by  former  ftatutes.  When  a 
e«i  or  inftrument  is  produced  in  court,  no  one  can  fay  whether 
>  duly  ftamped  or  not,  but  by  colle£Ung  together,  with  a  great 
Ability  of  an  error,  all  the  duties  which  lie  difperfed  in  the 
nous  Ilanip-a6l8  prior  to  it's  date. 

If  each  ftamp-ad  declared  the  whole  amount  of  the  ftamp  at  the 
»^}  it  would  prevent  much  confufion  and  vexation  in  a  fubjeft 
the  higheft  importance.  But  till  this  plan  is  adopted  by  the 
i^Iflature,  Dr.  Burn,  in  th^  title  Stamps^  will  be  our  readieft,  if 
tourfurefti  guide. 

Ee3  «^  to 
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^^  to  him  ;  and  therefore^  to  crcSt  a  lafting  monument        ^ 
<<  their  majefties  goodnefs  in  every  houfe  in  the  kingdcii^i^] 
'<  the  duty  of  hearth-money  was  taken  away  and  aboliihc^<i.' 
This  monument  of  goodnefs  remains  among  us  to  this  c^ay ; 
but  the  pvotpcCt  of  it  was  fomewhat  darkened,  when  ixi  Bx 
years  afterwards  by  (latute  7  W.  ill.  c.  18.  a  tax  waa  iai<f 
upon  all  houfes  (except  cottages)  of  2  /.  now  advanced  to  3  /• 
per  annum f  and  a  tax  alfo  upon  all  windows,  if  they  exceed* 
ed  nine,  in  fuch  houfe.    Which  rates  have  been  from  tiixie 
to  time  <  varied,  being  now  extended  to  all  windows  exceed* 
ing  fix  I  and  power  is  given  to  furveyors,  appointed  by  tb^ 
crown,  to  infpe£k  the  outfide  of  houfes,  and  alfo  to  pail 
through  any  houfe  two  days  in  the  year,  into  any  court  <x 
yard,  to  infpeft  the  windows  there.     A  new  duty  from  6^ 
to  I/,  in   the   pound    was   alfo  impofed   by   ftatutes    ji 
Geo.  III.  c.  26.  and  19  Geo.  III.  c.  59.  on  every  dweli- 
ing-houfe  inhabited,  together  with  the  ofiices  and  gardens 
therewith  occupied :  which  duty,  as  well  as  the  formeri 
is  under  the  diredion  of  the  commiflioners  of  the  land* 
tax  (34). 

"  VII.  The  feventh  branch  of  the  extraordinary  perpetual 
jrevenue  is  a  duty  of  2r  s.per  annum  for  every  male  fcrvant 
retained  or  employed  in  the  feveral  capacities  fpeciiically 
mentioned  in  the  a£t  of  parliament,  and  which  almoft 
amount  to  an  univerfallty,  except  fuch  as  are  employed  in 
liufbandry,  trade,  or  manufa£lures.  This  was  impofed  bj 
flatute   17  Geo.  III.  c.  39.  amended  by  19  Geo.  III.  c.  59* 

S  Stat.  20  Geo.  IL  c  3.  31  Geo.  II.  c.  22.  2  Gco«  III.  c.  8.  6  Geo.  Ill*  C'S'* 


(34)  The  tax  upon  windows  has  been  much  incrcafed  by  the 
commutation  adi  the  24  Geo.  TIL  fcff.  2.  c.  38.  and  by  the 
37  Geo.  III.  c.  105.  befides  a  general  addition  of  20  percti^* 
upon  the  grofs  anrount. 

Sec  thefubjedl  particularly  dated  in  Bum,  tit.  Houfe* 

sod 
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b  under  the  management  of  the  commiflioners  of  the 
.  and  window  tax  (35}. 

in.  An  eighth  branch  is  the  duty  arifing  from  licenfes  - 
ackney  coaches  and  chairs  in  London,  and  the  parts  ad- 
it. In  1654  two  hundred,  hackney  coaches  were  allowed 
lin  London,  Weftminfter,  and  fix  miles  round,  under  the 
£tionof  the  court  of  aldermen  \  By  ftatute  13  &  14 
.  II.  c.  2.  four  hundred  were  licenfed ;  and  the  money 
Dg  thereby  was  applied  to  repairing  the  ftreets  '•  This 
iber  was  increafed  to  feven  hundred  by  (latute  5  W.  & 
c.  22.  and  the  duties  vefted  in  the  crown  :  and  by  the 
ite  9  Ann.  c.  23.  and  other  fubfequent  (tatutes  for  their 
smmentj,  there  are  now  a  thoufand  licenfed  coaches 
four  hundred  chairs.  This  revenue  is  governed  by 
millioners  of  it's  own,  and  is,  in  truth,  a  benefit  to  the 
e£t ;  as  the  expence  of  it  is  felt  by  no  individual,  and 
necefiary  regulations  have  ellabliflied  a  competent  jurif-  [  326  ] 
ion,  whereby  a  very  refraftory  race  of  men  may  be  kept 
)me  tolerable  order  (36). 

S.  The  ninth  and  laft  branch  of  the  king's  extraordi-\ 
r  perpetual  revenue  is  the  duty  upon  offices  and  penfiohs ; 
Siting  in  an  annual  payment  of  1  /.  in  the  pound  (over 
above  all  other  duties  ^)  out  of  all  falaries,  fees,  and  per- 

Scobdl.  313.  15.  yGeo.III.c.  44.  loGeo.  III.c«44« 

^om.Journ*  14  Feb.  i66ff.  li  Geo.III.  c.  24.28.  12  Geo. III.  c. 49. 

0  Aim.  c.  19*  §  158. 12  Geo.  I.  c         k>  Previous  to  thi8>  a  dedu^ion  of  6  ^. 

in 


15)  By  the  2^  Geo.  III.  c.  43.  the  former  taxes  upon  fcrvanta 
■  repealed,  and  frefli  duties  were  impofed.  Thefe  have  fincc 
I  increafed  by  the  37  Geo.  III.  c.  107.  For  a  particular 
ment ;   fee  Bum. 

|6)  In  the  year  177Q  one  thoufand  hackney  coaches  were 
fed,  for  each  of  which  the  proprietors  paid  a  tax  of  5  /.  a 
t ;  by  the  24  Geo.  III.  fcfT.  2.  c.  27.  that  duty  was  doubled.; 
rom  this  article  government  derives  a  revenue  of  26,000  /.  'a 
•  In  confequence  of  fo  great  an  increafe  in  the  duty  upoQ 
h  the  fares  were  altered  by  26  Geo.  III.  c.  7.  by  which  fta- 
»  e;tplained  by  the  3:2  Gee.  III.  c.  47.  the  prefent  feres  werq 
^lilhed.     Sec  Bum,  tit.  Hackney  Coacbeu 

Ee4 
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quifites,  of  offices  and  penfions  payable  by  the  crowiii 
ceeding  the  value  of  loo  /•  per  annum*  This  highly  poptiiar 
taxation  was  impofed  by  (latute  3 1  Geo.  11.  c.  22*  and  is  on* 
der  the  dire£iion  of  the  commiffioners  of  the  land  tax. 

The  clear  net  prodiice  of  thefe  fevcral  branches  of  the 
revenue,  after  all  charges  of  colleding  and  management 
paid}  amounts  at  prefent  annually  to  about  feven  miilioni 
sind  three  quarters  ftcrling ;  befides  more  than  two  milliom 
and  a  quarter  raifed  by  the  land  and  malt  tax  (37).    How 

in  the  pound  was  charged  on  all  penfipn  9  for  dircharginj^  the  debts  of  the  civUIii 

and  annuities,  and  all  faiaries,   f<res|  and  by  ftatutes   7  Geo.  I.  ft.  i.  c  27*  n 

wages  of  alloflScesof  proiit  granted  by  Geo.  I.    €.17.  and   it  Geo.  I.  c<t. 

or  derived  from  the  crown  ;   in  oider  to  This    miiliooy  being  charged  <tt  tlM 

pay  the  ioCeteft  at  tie  rate  of  three  fir  particular  fund,  is  not  co^fideied  ai  l^ 

Cent*  en  one  millioui  whjch  was  raifed  part  of  the  national  debt* 

(37)  Since  this  was  written  by  the  author,  that  fum  has  beta 
greatly  augmented ;  for  the  following  is  a  view  of  the  rcvenu«of 
the  Britifh  empire  for  the  year  1796,  taken  from  the  Fourth  Re- 
port of  the  committee  on  finance  in  1797  : 


Grofs 
Receipt. 


Drawbacks, 

Repayments, 

Allowances, 

and  fioun- 

tiet. 


Cuftoros  • 

Land  and  A0efled  taxes 

Stamps 

Salt 

Hackney  coaches 

Hawkers  an^  Pcdljtrs 

Pofl-pOflice 

6//.  on  the  f^.  on  renfions 

is.  on  the  £•  on  falaries 

ScixurrSi 

Arrears  of  tayes, 

Fees  collc£ted  from  regu'^ted 

offices  in  the  exchequer 
Sundry  fmail  fums 
Compcliiion  hy  the   Bank  of 

England  in  lieu  of  (famps  • 
Produce  of  the  lottery  1796, 

fxciufiye  of  priz^ 

Q;m<  tQt«l 


10,960,425 

1,904,091 

454*378 
26,146 

7,88x 


23,306,718 


. 178,751 


«»457»35» 
>»*99,940 

3^'75 
16,984 


Charges  of  Net  PnM 
Manage-         ofdie 
men^         RercflXi 


»,8i2,45i 


£' 

391,061 

504*9 »4 

»4^*5$3 
9»,94i 

3^994 
2,256 

s,8o6| 
»»^74i5*5 


14,006 


4*531»4«9 
9»»5S»57» 
3»4>Ji34J 
ii77*»97' 
405»f* 

5»o7* 

'9»3»9»7f 

534^ 
4«f5 

jc,i«» 

i.9>^ 

6o,fOO 
1,609 

i»,oo» 
a«4i7S« 


ta,i8»iOi7 


tnk  fums  are  appropriated,  U  next  to  be  confidered* 
I,  firft  and  principally)  to  the  payment  of  the  in-* 
le  national  debt. 


r  to  take  a  clear  and  comprehenfive  view  of  the  na« 
s  national  debt,  it  mud  firft  be  premifed,  that  after 
lion,  when  our  new  connections  with  Europe  in- 
I  new  fyftem  of  foreign  politics,  the  expences  of  the 
ot  only  in  fettling  the  new  eftabU(hment|  but  in 
ig  long  wars,  as  principalsy  on  the  continent,  for  the 
f  the  Dutch  barrier,  reducing  the  French  monar« 
Ing  the  Spanifh  fucceffion,  fupporting  the  houfe  of 
naintaining  the  liberties  of  the  Germanic  body,  and 
pofes,  increafed  to  an  unufual  degree:  infomuch 
s  not  thought  advifable  to  raife  all  the  expenfes  of 
ear  by  taxes  to  be  levied  within  that  year,  left  the 
med  weight  of  them  (hould  create  murmurs  among 
!.     It  was  therefore  the  policy  of  the  times  to  anti« 

revenues  of  their  pofterity,  by  borrowing  immenfe 
the  current  fervice  of  the  ftate,  and  to  lay  no  more 
n  the  fubjedl  than  would  fuffice  to  pay  the  annual 
f  the  fums  fo  borrowed :  by  this  means  converting 
pal  debt  into  a  new  fpecies  of  property,  transferable  [  317  3 

man  to  another  at  any  time  and  in  any  quantity, 
which  feems  to  have  had  it's  original  in  the  ftate  of 
tji.  D.  1344:  which  government  then  owed  about 
[lerling:  and,  being  unable  to  pay  it,  formed  the 
into  an  aggregate  fum,  called  metaphorically  a  mount 
he  (hares  whereof  were  transferable  like  our  ftocks, 
reft  at  5  per  cent,  the  prices  varying  according  to  the 
s  of  the  ftate  ^  This  policy  of  the  Englifti  parliament 

iort^  frofptf  pro  €9mmodOf  mMttr  eorum  frtt'mm  at^ut  augefcii*     Are« 
>d.  Un.  Hift.  Kxxvi.  11 6* 


p  paying  the  expcnccs  of  the  civil  government  in  Scot- 
ities  for  national  objeds,  and  other  grants,  there  was  paid 
xche^uer  i9>oio,435/« 

laid 
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•hid  the  foundation  of  what  is  called  the  national  debt:  for 
few  long  annuities  created  in  the  reign  of  Charles  II.iR^ll  hard 
]y  deferve  that  name.  And  the  example  then  fet  has  been  ic 
clofely  followed  during  the  long  wars  in  the  reign  of  queen 
Anne,  and  fmce,  that  the  capital  of  the  national  debt  (funded 
and  unfunded)  amounted  at  the  clofe  of  the  feffion  in  June 
T777,  to  about  an  hundred  and  thirty-fix  millions  (38):  to  paj 

(38)Thenationaldcbtini755,7  £*  £• 

previous  to  the  French  war,  was  ^72*289,000;  Intereft  2,654,000 

In  January  1776,  before  the  7  ^  ,.  ^ 

A        •  '1  >  12^,064,000;   ditto  4,411,000 

Amencan  war,  It  was  ^  **i>y^*r>^'^^>  -rrr 

In  i786,previou8  to  which  the"^ 
whole  debt  of  the  laft  war  was  not  /  2  39, 1 54,000 ;   ditto  9,2751000 
funded,  it  was  j 

See  a  Brief  Examination  into  the  State  of  the  Revenue. 

• 

But  the  feled  committee  on  finance,  in  March  1797,  report. 
td  that  the  total  amount  of  the  public  debts,  on  the  5th  of  J* 
r793,  in  funded  capital,  was  -  £.  238>23i,J4» 

The  annual  intereft  and  charge  of  management  amounted  tbcB 
to  .  .  -  ;^-9»325»^ 

The  public  funded  debt  upon  the  5th  of  January  1797  wai       j 

£.  327,07i,37<^  i 

The  annual  intereft  and  charge  of  that  debt  was  1 2,507489 

The  annual  fum  appropriated  for  it's  redu6iion  i>923,iJ4 

The  total  annual  charge  of  the  public  debt>   on  — — — — ^ 

the  5th  of  January  1797              -               -  ;^.  14*430 A5 

But  in  the  above  total  is  not  included  the  amount  of  ^^ 
created  by  funding  certain  navy,  vidualling,  tvanfport,  and  ex- 
chequer bills  in  the  courfe  of  the  feffion,  nor  by  the  loan  of  i^ 
millions  for  the  year  1797,  amounting  together  to     ;f.  41,815,744 

The  annual  intereft  and  charge  of  which  fum  is  1,732,992  14  ^ 
The  annual  fum  appropriated  for  it's  rcdud^ion     418,257    7   ^ 


See  Ftrjl  Repori^p.  5,  6,  7. 
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:  iotereft  of  which|  together  with  certain  annuities  for  lives 
d  yearsj  and  the  charges  of  management  (39),  amounting 
iQally  to  upwards  of  four  millions  and  three  quarters^  the 
Tiiordinary  revenues  juft  now  enumerated  (excepting  onlj 
;  land-tax  and  annual  malt-tax)  are  in  the  firft  place  mort- 
;edy  and  made  perpetual  by  parliament.  Perpetual,  I  fay; 
t  dill  redeemable  by  the  fame  authority  that  impofed  them : 
ich,  if  it  at  any  time  can  pay  off  the  capital,  will  abolifli 
fe  taxes  which  are  raifed  to  difcharge  the  intereft. 

St  this  means  the  quantity  of  property  In  the  kingdom  Is 
atly  increafed  in  idea,  compared  with  former  times :  yet, 
re  coolly  confider  it,  not  at  all  increafed  in  reality.  We 
y  boaft  of  large  fortunes,  and  quantities  of  money  in  the 
ids.  But  where  does  this  money  exift  ?  It  exifts  only  in 
he,  In  paper,  in  public  faith,  in  parliamentary  fecurity : 
1  that  is  undoubtedly  fufficient  for  the  creditors  of  the  pub- 
to  rely  on.  But  then  what  is  the  pledge,  which  the  pub- 
faith  has  pawned  for  the  fecurity  of  thefe  debts?  The  land, 
I  trade,  and  the  perfonal  induftry  of  the  fubjeA ;  from 
ich  the  money  mud  arife  that  fupplies  the  feveral  taxes. 
thefe  therefore,  and  thefe  only,  the  property  of  the  public 
ditors  does  really  and  intrinfically  exift :  and  of  courfe  the  r  028  1 
d,  the  trade,  and  the  perfonal  induftry  of  individuals,  are 
oiniihed  in  their  true  value  juft  fo  much  as  they  are  pledged 
anfwer.   If  A's  income  amounts  to  100/. /^^/i/ie/m;  and 


By  3^  Geo.  III.  c.  93.  provifion  was  made  for  guaranteeing  the 
fnent  of  the  dividends  on  a  loan  to  the  Emperor  of  4,600,000/. 
krthe  authority  of  which  ilatute  there  haabcen  created  in~capi- 
ftock  3  per  cents.  -      .        -  £*Sy^3S'33S    6-8 

»d  in  annuities  for  25 years  from  ill  May  i794;^.23p,ooo   o   o 
See  Firfi  Report^  p.  8. 

(39)  The  number  of  officers  employed  in  collc£ling  this  vaft  re- 
>Qe,  Sir  John  Sinclair  eflimates  at  12,500.     3  Part,  157. 
h  France  the  revenue  officers  amount  to  ajOiOoo.    Ihl  i$6* 

he 
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h€  is  fo  far  indebted  to  B,  that  be  pays  him  50  /•  per  annum 
for  Ills  intereft ;  one  half  of  the  value  of  A's  property  istrant 
fcrred  to  B  the  creditor.  The  creditor's  property  cxifts  in 
the  demand  which  he  has  upon  the  debtoF,  and  no  wliere  elfe; 
and  the  debtor  is  only  a  truftee  to  his  creditor  for  one  half  of 
the  value  of  his  income.  In  (hort,  the  property  of  a  credi« 
tor  of  the  public  confifts  in  a  certain  portion  of  the  national 
taxes:  by  how  much  therefore  he  is  the  richer,  by  fo  much 
the  nation^  which  pays  thefe  taxes,  is  the  poorer  (40). 


(40)  It  is  a  very  erroneous  notion  indeed  to  fuppofe,  that  the 
property  of  the  kingdom  is  increafed  by  national  debts,  contnd- 
cd  in  confequence  of  the  expences  of  war.  On  the  contnuj) 
the  principal  of  the  debt  is  the  exad  amount  of  the  property 
which  the  nation  has  loft  from  it's  capital  for  ever.  The  Amoi 
can  war  coft  the  nation  116  millions  fteilingy  and  the  efFe£l h p^ 
cifely  the  fame  as  if  fo  much  of  it's  wealth  and  treafure  in  conif 
cattle,  cloth,  ammunition,  coin,  &c.  had  been  coUcdled  togcthoi 
and  thrown  into  the  fea,  bcfidcs  the  lofs  accruing  from  the  dcftmo- . 
tJon  of  many  of  it's  moft  prodm^ivc  hands.  'When  this  property 
is  coufumed,  it  never  can  be  retrieved,  though  indullr)'  and  cart 
may  acquire  and  accumulate  new  ftores.  Such  a  fupply,  byw 
mode  of  taxation  that  has  yet  been  devifed,  could  be  coUeded  at 
•nccy  without  exhaufling  the  patience  and  endurance  of  the  peo- 
ple. But  by  the  method  of  funding,  the  fubje As  arc  induced  to 
fuppoft,  that  their  fuffcring  confifts  only  in  the  payment  of  the 
yearly  intereft  of  this  immenfe  wafle..  The  ruin  is  completed  1)^ 
fore  the  intereft  commences,  for  that  is  paid  by  the  nation  to  the 
nation,  and  returns  back  to  it's  former  channel  and  circulaUoo; 
like  the  balls  in  a  tennis  court,  however  they  may  be  toflcd  h^ 
one  fide  to  the  other,  their  fum  and  quantity,  within  the  eourtt 
continue  the  fame.  The  extravagance  of  individuals  natuflDj 
fuggefted  the  fyftem  of  funding  public  debts.  When  a  man  cannot 
iatisfy  the  immediate  demands  of  his  creditor,  it  is  an  pbvious  ex- 
pedient to  ^vit  him  a  promifTory  note,  to  pay  him  at  a  future  dayi 
with  intereft  for  the  time  ;  and  if  this  is  an  aflignable  note,  fo  that 
the  creditor  may  be  enabled  to  perfuade  another  to  advance  hmt 
the  principal  and  to  ftand  in  Iiis  place,  it  is  cxaAly  (imilar  to  the  debt* 
©r  fecurities  of  government,  ejicept  that,  in  general,  they  arcB<^ 
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HE  only  advantage,  that  can  refult  to  a  nation  from  pab- 
ebtSy  is  the  increafe  of  circulation  by  multiplying  the 
of  the  kingdom,  and  creating  a  new  fpecies  of  cur- 
yi  aflignable  at  any  time  and  in  any  quantity;  always 
efore  ready  to  be  employed  in  any  beneficial  undertakings 
leans  of  this  it's  transferable  quality;  and  yet  producing 
s  profit  even  when  it  lies  idle  and  unemployed.  A  certaia 
K)rtion  of  debt  feems  therefore  to  be  highly  ufefui  to  a 
ing  people ;  but  what  that  proportion  is,  it  is  not  for  me 
Ictcrminc.  Thus  much  is  indifputably  certain,  that  the 
ent  magnitude  of  our  national  incumbrances  very  far  ex« 
s  all  calculations  of  commercial  benefit,  and  is  produ£live 


ble  at  any  definite  time.  All  debts,  when  no  effe^ls  remainyboth 
iblic  and  private,  are  certain  evidence  of  the  wafle  and  confump- 
of  fo  much  property  ,which  nothing  can  reftore,  though  frugality 
induftry  may  alleviate  the  future  confequenccs.  When  a  debt 
ntraded,  a  man  is  not  richer  for  paying  it ;  if  he  6we8  one 
(red  pounds,  and  pays  intereH  for  it,  he  is  in  no  degree  richer 
ailing  in  one  hundred  pounds  from  which  he  receives  the  fame 
eft,  and  therewith  difchargcs  the  debt ;  but  probably,  if  he 
fo,  he  will  feel  himfelf  more  comfortable  and  independent, 
vnO  find  his  credit  higher,  if  his  occafions  (hould  oblige  him 
DiTow  in  future.  So  it  is  with  governments ;  when  the  debt  it 
radied,  and  the  money  fpent,  the  mifchief  is  done,  the  dif* 
gc  of  the  debt  can  add  nothing  (or  little  comparatively)  im- 
iately  to  the  flock  or  capital  of  the  nation.  But  yet  thefe  im« 
ant  confequenccs  may  be  expelled  from  it;  nz.  from  theabo- 
tt  of  taxes  upon  candles,  foap,  fait,  beer,  and  upon  a  melancholy 
bgue  of  the  neceflary  articles  of  life,  taxes  which  take  from 
e  who  have  nothing  to  fpare,  the  price  of  labour  would  be  lower- 
nanufadtures  would  fiourini  with  renewed  vigour,  the  minds  of 
^ple  would  be  cheered,  and  the  nation  would  again  have  credit 
fpirit  to  meet  it's  moll  formidable  enemies,  and  to  repel  and 
nt  both  injury  and  infult.  All  the  nations  of  Europe  have  learnt 
II  fuch  dear-bought  experience,  that  poverty  and  mifery  art 
ioevitable  confequenccs  of  war,  as  to  give  us  reafon  to  hope, 
^  the  lives  and  property  of  mankind  will  not,  in  future,  be  dif* 
led  with  the  profufion  and  waatonnefs  of  former  times. 

of 
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of  the  greateft  inconveniences.  For,  firft,  the  cnoTmous 
taxes,  that  are  raifed  upon  the  neceffaries  of  life  for  the  pay- 
ment of  the  intercft  of  this  debt,  are  a  hurt  both  to  trade  and 
manufaftures,  by  raiCng  the  price  as  well  of  the  artificer's 
fubfiflence,  as  of  the  raw  material,  and  of  courfe,  in  a  much 
greater  proportion,  the  price  cf  the  commodity  itfelf.  Nay, 
the  very  increafe  of  papcr-circuhtion  itfelf,  when  extended 
beyond  what  is  requifite  for  commerce  or  foreign  exckaoge^ 
has  a  natural  tendency  to  increafe  the  price  of  provifionsai 
well  as  of  all  other  merchandize.  For,  as  it's  effed  is  to 
multiply  the  cafti  of  the  kingdom,  and  this  to  fuch  an  extent 
that  much  mud  remain  unemployed,  that  ca(h  (which  is  tlie 
C  329  ]  univerfal  meafure  of  the  lefpeftive  values  of  all  other  commo- 
dities) muft  neceflarily  fink  in  it's  own  value",  and  every 
thing  grow  comparatively  dearer.  Secondly,  if  part  of  this 
debt  be  owing  to  foreigners,  either  they  draw  out  of  the  king- 
dom annually  a  conliderable  quantity  of  fpecie  for  the  intereftf 
or  elfe  it  is  made  an  argument  to  grant  them  unreafonabk 
privileges,  in  order  to  induce  them  to  refide  here,  Thirdlfi 
if  the  whole  be  owing  to  fubje£ls  only,  it  is  then  charging 
the  a£live  and  induftrious  fubjed,  who  pays  his  (hare  of  the 
taxes,  to  maintain  the  indolent  and  idle  creditor  who  rcccifCS 
them.  Laftly,  and  principally,  it  weakens  the  internal  ftrength 
of  a  ftate,  by  anticipating  thofe  refources  which  ihould  ber^ 
ferved  to  defend  it  in  cafe  of  neceflity  (4 1 ).     The  intercft  WC 

«"  Sec  page  276.  ■ 


(41)  The  lad  is  certainly  a  feiious  and  unanfwerable  objcOT* 
to  the  increafe  of  the  national  debt  5  but  the  three  firft  objedion* 
made  by  the  learned  Judge  do  not  feem  tp  be  very  fatisftfiory* 
It  is  not  clear  that  it  is  an  evil,  that  things  (hould  grow  nominally 
dear  in  proportion  to  the  increafe  of  fpecie,  or  the  mediuiA  rf 
commerce  ;  for  they  will  ftill  retain  their  relative,  or  comparti** 
values  with  each  other.  Dr.  Adam  Smith  has  ably  (hewn  the  b^  | 
ncfit  which  a  country  derives,  from  fubftituting  any  cheap  artid*  ! 
for  gold  and  filver.  The  confequence  is,  that  the  precious  metal* 
do  not  become  of  lefs  value  i  or  if  fb,  it  is  but  in  a  fmall degrees 
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our  debts  would  be  nearly  fufficient  to  maintaita 
t  any  national  motives  could  require.  And  if  our 
king  William's  time  had  annually  paid,  fo  lon^ 
encies  lalled^  even  a  lefs  fum  than  we  now  an- 
upon  their  accounts,  they  would  in  the. time  of 
ne  no  greater  burdens,  than  they  have  bequeathed 
sd  upon  their  pofterity  in  time  of  peace ;  and 
been  eafed  the  inftant  the  exigence  was  over. 

!£llve  produces  of  the  feveral  taxes  before- men* 
originally  feparate  and  di(lin£l  funds ;  being  fe- 
the  fums  advanced  on  each  feveral  tax,  and  for 
But  at  lad  it  became  neceflary,  in  order  to  avoid 
iS  they  multiplied  yearly,  to  reduce  the  number 
irate  funds,  by  uniting  and  blending  them  toge- 


camtd  to  a  foreign  market,  and  bring  back  an  in- 
ital  to  the  country.  If  one  million  pounds  worth  of 
lis,  would  anfwcr  as  well  to  fettle  accounts,  go  to 
would  fervc  all  the  purpofes  of  gold  and  filver,  whilil 
rd  their  price  abroad  ;  and  if  the  coin  of  this  country* 
nount  to  30  millions,  we  fhould  gain  what  was  cqui-. 
nillions  by  the  fubflitution.  But  the  paper  fccurity, 
he  national  debt,  is  Uttlc  ufed  in  payments,  or  as  a 
►mmercc,  like  bills  of  exchange, 
fecond  objeAion,  foreigners  can  only  take  away  the 
ney  which  they  have  aftually  brought  into  the  country^ 
muft  be  prefumed,  our  merchants  are  deriving  as  great 
I,  and  probably  much  greater. 

rd  to  the  third  objection,  I  cannot  think  it  found  dif- 
o  raife  an  invidious  diftin^lion  between  thofe  who  pay, 
10  receive  the  taxes,  and  to  treat  the  latter  with  con" 
annot  be  fuppofed  that  property  will  ever  be  accu- 
ilenefs  and  indolence  ;  and  he  furely  deferves  the  befl 
ry,  who,  in  difpofing  of  the  fruits  of  his  induflry, 
unds  to  any  other  fccurity :  for  without  fuch  confi- 
itiun  would  foou  be  reduced  to  a  flatc  of  bankruptcy 

S  tber; 
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ther;  fuperadding  the  faith  of  parliament  for  the  general  fe^ 
curity  of  the  whole.  So  that  there  arc  now  only  three  capi- 
tal funds  of  any  account,  the  aggregate  fund,  and  the  genenJ 
fund,  fo  called  from  fuch  union  and  addition;  aiid  thc^M 
/ea  fund,  being  the  produce  of  the  taxes  appropriated  to  paj 
the  intereft  of  fuch  part  of  the  national  debt  as  was  advanced 
by  that  company  and  it's  annuitants.  Whereby  the  feparate 
funds,  which  were  thus  united,  are  become  mutual  fecurities 
for  each  other;  and  the  whole  produce  of  them,  thus  aggre- 
gated, liable  to  pay  fuch  intereft  or  annuities  as  were  for- 
r  220  1  nierly  charged  upon  each  diftinfl  fund;  the  faith  of  the 
legiflature  being  moreover  engaged  to  fupply  any  caful 
deficiencies* 

The  cuftoms,  excifes,and  other  taxes,  which  are  to  fupport 
thefe  funds,  depending  on  contingencies,  upon  exportS)  iiD" 
ports,  and  confumptions,  muft  neceffarily  be  of  a  very  uncer- 
tain amount;  but  though  fome  of  them  have  proved  unprodttc* 
tive,  and  others  deficient,  the  fum  total  hath  always  been  coo- 
fiderably  more  than  was  fufiicient  to  anfwer  the  charge  upos 
them.  The  furplufles  therefore  of  the  three  great  national 
funds,  the  aggregate,  general,  and  fouth  fea  funds,  over  and 
above  the  intereft  and  annuities  charged  upon  them,  are  di- 
refted  by  ftatute  3  Geo.  I.  c.  7.  to  be  carried  together,  and  to 
attend  the  difpoGtion  of  parliament;  and  are  ufually  denomi- 
nated tht  Jinking  fund,  becaufe  originally  deftined  to  fink  and 
lower  the  national  debt.  To  this  have  been  fince  added  manf 
other  entire  duties,  granted  in  fubfequent  years;  and  the  as* 
nual  intereft  of  the  fums  borrowed  on  their  refpe&ive  credits 
is  charged  on  and  payable  out  of  the  produce  of  the  finking 
fund.  However,  the  neat  furplufies  and  favings,  after  all  de- 
du£tions  paid,  amount  annually  to  a  very  confiderable  fflUHt 
For  as  the  intereft  on  the  national  debt  has  been  at  fererai 
times  reduced,  (by  the  confent  of  the  proprietors,  who  had 
their  option  either  to  lower  their  intereft  or  be  paid  their  prin* 
cipal)  the  favings  from  the  appropriated  revenues  came  at 

^^gth  to  be  extremely  large.    This  finking  fund  is  the  laft 
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brt  of  the  nation ;  it's  onljr  domeftic  refource  on  which 
lit  chiefly  depend  all  the  hopes  we  can  entertain  of  ever  dif* 
arging  or  moderating  our  incumbrances.  And  therefore 
t  prudent  and  fteady  application  of  the  large  fums  now 
ifing  from  this  fund>  is  a  point  of  tlie  utmod  importance^ 
d  well  worthy  the  ferious  attention  of  parliament  \  which 
IS  thereby  enabled,  in  the  year  1765,  to  reduce  above  two 
iilions  fterling  of  the  public  debt :  and  feTcral  additional 

illions  in  feveral  fucceeding  years  (42}. 

■     ■■  .    ■    -  ■  ,  ^ 

[42)  By  the  26  Geo.  lit.  c.  3i.  parliament  had  the  wifdom 
1  firmnefs  to  Teft  unalienably  in  commiflionersy  the  fum  of 
soOyOOoA  annually,  for  the  redudxon  of  the  national  debt;  in 
iich  a£^  every  pofQble  precaution  was  taken  that  could  be  devifed^ 
r  preventing  this  fund  firom  being  diverted  at  any  future  time, 
d  for  carrying  to  the  account  of  the  commiffioners  for  the  pur- 
•fei  of  the  ady  the  intereft  of  fuch  ftock  as  (hould  be  purchued^ 
d  fuch  temporary  annuities  as  (hould  fall  in. 
By  the  43  Geo.  III.  c.  22.  an  additional  grant  of  200,000/.  was 
ide  for  the  fame  purpofe,  which  has  fmce  been  annually  renewed, 
nd'upon  all  the  money  borrowed  and  funded  dunng  the  war  one 
^eeni.  is  annually  appropriated  for  it's  redud^ion. 
The  following  is  the  ftatement  in  theFirft  Report  from  the  Selefl 
>minittee  on  Finance,  printed  in  March  1797*  p.  26. : 

REDUCTION  or  PUBLIC  DEBT. 

Toot  co'nmittee  have  further  proceeded  to  ft  ite  an  accouot  of  the  pf^grffs  thit 
I  been  nude  in  the  reduAion  of  the  public  dsbt  flnce  the  5th  of  July  1786,  of 
i  foms  now  annually  applicable  thereto,  and  uf  the  further  progrcis  which  nify 
eipe^ed  to  be  made,  as  far  as  the  lame  can  be  at  prefeot  sfcertained^  in  the 
tofiion  of  the  deb;  now  exiiting 

S  X.  Your  committee  have  great  fatisfaA'ton  upon  this  fobjeft,  in  contemplat- 

I  the  large  means  which  are  now  annually  eoiployfrd  for  the  redu^bn  of  the 

^  debt,  and  the  conliderabie  progrefs  which  has  been  alieady  made  cowvda 

*t  impurtaut  end. 

The  annual  fum  now  applicable  to  that  purpofe  appears  to 

»*Mto  f  ;C- 3»3 59*799    ^    » 

Confiftiog  of  the  following  hoAu 

^»rd«pon  the  confolidatcd  fund  in  1786                    -  £>  z>coo,coo 

onatl  grant               ...                   .  aco,coo 

^tft  of  capital  bought                 «                 -                 •  700,026 

'WttJtiei  expired  or  fallen  in             -                 -             -  n8,3t>l 

^*Mnt  of  the  1  /.  ftr  ctnt,  created  during  the  war          -  l>34i,4ia 

jf-3»3S9i799 

^h«  capital  ftock  purcbafcd  by  the  app'ication  of  the  feye^al  f jms  appears  to 

fc*w  been,  on  the  i6ih  of  March  1 757  -  -  £-  a3>334»*co 

S**  The  fttnher  progrefs  to  be  madr  in  the  reiudion  of  the  d:bt  bds  been 
•***^»«d,  by  order  or  the  comnaiflioneri,  accoiding  lo  the  operation  of  the 
■•••l  milliooj  tne  intereft  of  the  ftock  redeemed  by  it,  the  am  mnt  of  expired 
'^"Bdaimed  anattttiet,  and  an  annual  fun  of  two  faoodied  thouf<ind  poaoda 

^•i.  I  if  iq 


^^6  The  Rights  Book  t 

But,  before  any  part  of  the  aggregate  fund  (the  fni^hflb 
ttrhercof  arc  one  of  the  diicf  ingredients  that  form  the  finking 
r  301  ]  fund)  can  be  applied  to  diminifh  the  principal  of  the  public 
debt,  it  (lands  mortgaged  by  parliament  to  raifean  annual 
Aim  for  the  maintenance  of  the  king's  houfhold  and  the  cifil 
Jift.  For  this  purpofe,  in  the  late  reigns,  the  produce  of  cCT* 
tain  branches  of  the  cxcife  and  cudoms,  the  po(l«>office,  the 
duty  on  wine  licenfes,  the  revenues  of  the  remaining  crown 
lands,  the  profits  ariflng  from  courts  of  juftice,  (which  aitide9 
include  all  tlie  hereditary  revenues  of  the  crown,}  audalfoa 
clear  annuity  of  120,000/.  in  money,  were  fettled  on  the  king 
for  life,  for  the  fupport  of  his  majedy's  houlhold,  andtbe 
honour  and  dignity  of  the  crown.  And,  as  the  amount  of 
thefe  feveral  branchds  was  uncertain,  (though  in  the  laft 
rieign  they  were  computed  to  have  fomctimts  raifed  almofti 
million,)  if  they  did  not  arife  annually  to  8co,ooo/.  the  ptf' 


in  a'd  of  this  fund,  granted  by  p.uliafflen%  as  applied  to  the  reduditn  ef^ 
debt  which  exifted  before  the  wjr,  and  cooliJered  iS  then  amounting  to  tbc  ^ 
of  two  hundred  and  forty  miiii':n3. 

Thcfc  calcubrions,  cf  courfc,  depend  upon  the  difFcrefit  prices  at  which  dit 
feveral  tlocks  in  which  the  public  dcbtconfiits  may  happen  lo  be  purchaM. 

The  earlied  date,  acccfrding  to  ihcfe  calculations,  at  which  the  whole  of  die 
debt  tbic  (xiiled  prior  to  1793,  and  taken  it  two  hundred  and  forty  miUioaS) 
would  be  cancelled,  is  33  years,  from  the  firft  of  February  279;  j  andcTcadv 
moll  remote  date  at  which  il  would  be  cancelled  does  no:  exceed  54  years. 

^  3.  Your  committee  obferve,  that  the  did  calculations  relate  only  tocbepro> 
grefi  which  will  be  m^ii*-,  upon  different  data,  in  the  rediidllion  of  the  debt  ail' 
ii.g  before  the  war,  by  the  application  ot  the  funds  provided  for  xhit  purp(;f^  . 

The  reduAinn  of  the  debt  ««hich  has  been  incuireii  dming  the  wat^  dereods  Ifsi  j 
dinferent  coniiderations.  The  amount  of  the  finking  fund  nf  plictble  thereiOi  i**  . 
eluding  the  1/  f>er  cent,  on  account  of  the  loan  and  bills  funded  In  the  pit&i'  • 
feffion,  amounts  to  -  -  -  -  ^.  1,3^141^ 

The  dividcfld  on  the  ftock  purchafed  thereby  is  -  771^ 

The  total  amount  of  the  new  finking  fund  w^s  -  £.  i4iM79 

Thecjoital  of  iht  new  debt,  to  the  rcdu^ion  of  which  this  fum  i^  applicjU«> 

is     *  -  -  -  .  .  £tioM'y^^ 

In  order  to  give  the  Htiifc  fuller  infornation  upon  this'part  of  tte  {u':-'}t&*y^ 
committee  have  called  for  fuither  calculations  ;  bu*  in  the  mean  cirrcihef  timktt 
necefTaiy  to  obfcrvc,  th^t  the  new  finking  fund  apprars  to  bear  a  much  [r%v^ 
portion  to  the  new  debt,  th<in  the  old  (inking  fund,  with  it's  accumo!atioitft  ^ 
annual  grant  of  two  hundred  thouland  pounds,  and  the  annuities  expired,  does  if  ^ 
prefenc  moment  to  the  old  debt:  and  that  the  old  finking  tuad,  after reachinj v' 
fum  of  four  millions,  is  no  longer  made  applicable  by  law  co  the  difchrge  ^  ^ 
pound  intereft  of  what  may  then  remain  of  the  old  debt;  but  the  opmibn  "I  fJl 
new  finking  fund  is  to  continae  at  compound  iotereft  ciU  the  new  debt  ih»^'* 
'  totally  ext^nguiflied. 

March  31,  1797. 


iged  to  in;ike  up  the  deficiency.  But  his  prefent 
ng,  (bon  after  hb  acceffion,  fpontaseoufly  figni- 
snt)  that  his  own  hereditary  revenues  might  be  fo 
ts  m^ht  beft  conduce  to  the  utility  and  fatisfac* 
iiblic;  and  having  gracioufly  accepted  the  lioiited 
coo/,  per  annum  for  the  fupport  of  his  civil  lift; 
sditary  and  other  revenues  were  carried  into  and 
of  the  aggregate  fund,  and  the  aggregate  fund 
[ '  with  the  payment  of  the  whole  annuity  to  the 
>o,ooo/i  which,  being  found  infu^cient,  was  in« 
777  to  900,000  /•  per  annum.  Hereby  the  reve* 
Ives,  being  put  under  the  fame  care  and  manage* 
other  branches  of  the  public  patrimony,  produce 
z  better  colle&ed  than  heretofore ;  and  the  public 
ler  of  near  ioo,coo  /.  per  annum  by  this  difinter- 
Gt  of  his  majefty.  The  civil  lift,  thus  liqiudated» 
:h  the  four  millions  and  three  quarters,  intereft  of 
debt,  and  more  than  two  millions  produced  from 
'und,make  up  the  feven  millions  and  threequarters 
neat  money,  which  were  before  ftated  to  be  the 
luce  of  our  perpetual  taxes;  befides  the  immenfq, 
ertain,  fums  arifing  from  the  annual  t2LXCs  on  laud 
ut  which,  at  an  average,  may  be  calculated  at  more  [  332  3 
illions  and  a  quarter ;  and,  added  to  the  preceding 
the  clear  produce  of  the  taxes  (exclufive  of  the 
olledling)  which  are  raifed  yearly  on  the  people 
itry,  amount  to  about  ten  millions  fterling(43). 

enfes  defrayed  by  the  civil  lift  are  thofe  that  in 
slate  to  civil  government;  as,  the  expenfesof  the 
old ;  the  revenues  allotted  to  the  judges,  previous 

^758;  all  falaries  to  officers  of  ftatc,  and  every 
'1  fervants;  the  appointments  to  foreign  embaf- 

maintenance  of  the  queen  and  royal  family;  the 
ite  expenfcs,  or  privy  purfe ;  and  other  very  nu- 
tgoings,  as  fecret  fervice  money,  penfions,  and 
:ies :  which  fometimes  have  fo  far  exceeded  the  re« 

a  Stat.  I  Geo.  III.  c.  i. 

i)  See  notes  37,  38,  and  39,  to  this  chapter. 
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Tcnuos  appointed  for  that  purpofe,  t&at  application  has  beeot 
made  to  parliamt^nt  to  difcharge  the  debts  contraAed  on  die 
civil  lift;  as  particularly  in  17249.  when  one  million"  wi$ 
granted  for  that  purpofe  biy  the  ftatute  1 1  Geo.  L  c.  17.  and 
in  1769  and  i777.>  when  half  a  million  smd  6oO|OOo/.  were 
appropriated  to  the  like  ufeS|  by  the  ftatutes  g^Geo.  HI.  c.  34* 
and  17  Geo  IIL  c.  47. 

Thb  civil  lift  IB  indeed  properly  the  whole  of  the  king's 
revenue  in  his  own  diftin£l  capacity ;  the  reft  being  rather  die 
revenue  of  the  public,  or  it's  creditors,  though  coUefied  and 
diftributed  again,  in  the  name  and  by  the  oflBcers  of  the 
crown :  it  now  ftanding  in  the  fame  place  as  the  hereditary 
income  did  formerly ;  and,  as  that  has  gradually  diminifflcdi 
the  parliamentary^  appointments  ha^e  increafed.  The  whok 
revenue  of  queen  Elizabeth  did  TK)t  amount  to  more  than 
6oo,oco/.  a  year  °:  that  of  king  Charles  I.  was?  8oo,ooo/.(44^ 
and  the  revenue  voted  for  king  Charles  II.  was  ^  i ,2oo,oooi 
though  complaints  were  made  (in  the  firft  years  at  leaft)tbtt 
it  did  not  amount  to  fo  much  ^  But  it  muft  be  obfent^ 
that  under  thefe  fums  were  included  all  manner  of  public  ex- 
penfes^  among  which  lord  Clarendon  in  his  fpeech  to  the 
parliament  computed,  that  the  charge  of  the  navy  and  lao^ 
forces  amounted  annually  to  8oc,ooo/.  which  was  tentiinc^ 
t  333  1  "^^'^  ^^^^  before  the  former  troubles'.  The  fame  rcrenB^ 
fubjeft  to  the  fame  charges,  was  fettled  on  king  James  US 
but  by  the  increafe  of  trade,  and  more  frugal  managemcnti* 
amounted  on  an  average  to  a  million  and  a  half  per  an!^* 
(befides  other  additional  cuftoms,  granted  by  parliament'f 
which  produced  an  annual  revenue  of  400,000/.)  0^^  ^ 
which  his  fleet  and  army  were  maintained  at  the  yearly  c** 
penfeof^  i,ioo<ooo/    After  the  revolution,  when  the p*'* 

«»'  Sec  pa3C3i7.  8  Lord  Clar.  165. 

^  Lorg  Cur.  continuation.  263.  '  Siac.  i  Jac.  11.  c.  I* 

P  Com.  Journ.  4  Sept.  1660.  "  Ibid.  c.  3^4.  ,- 

q  Jhui,  w  Com.  Journ.  1  Mir.wAl^''^ 

▼  lb  ii,  4  Jim.  1663.  Lord  Clar,  Ihid, 


(44)  The    revenue  of   the    commonwealth    was  up*a*^' . 
1,500,000/.   (Sine.  Hlfl.  Rtv.  2  vol.  xiv.)     This  i*s  a  lW»g?J 
il.iiice  to  prove,  that  the  burdens  of  the  people  arc  not  necefl**^' 
lightened  by  a  change  in  the  goverameut. 


8.'  ^Person^*  jtt3 

rnt  took  into  it's  own  hands  the  annual  fupport  of  the 
:s  both  maritirne  and  military,  a  civil  lift  revenue  was 
\d  on  the  new  king  and  queen,  amounting,  with  the 
litary  duties,  to  700,000  A  per  annum* i  and  the  fame 
coatinued  to  q^een  Anne  and  king  George  I  f.  That  of 
George  II,  we  have  Teen,  was  nominally  augmented 
ioo,ooo/.  and  in  fa£fc  was  confiderably  more:  and  that  of 
)refent  majefty  is  avowedly  increafed  to  the  limited  fum 
>o,ooo/.   And  upon  the  whole  it  is  doubtleis  much  better 
he  crowji,  and  a^fo  for  the  people,  to  have  the.  revenuf 
:d  upon  the  modem  footing  rather  than  the  antient.  For 
crown;  becauie  it  is  more  certain,  and  coUedled  with 
ter  cafe:  for  the  people;  becaufe  they  are  now  delivered 
I  the  feodal  liardlhips,  and  other  odious  branches  of  the 
ogatinre.     And  though  complaints  have  fometimes  heen 
e  of  .the  increafe  of  the  civil  Kft,  yet  if  we  conflder  the 
I  that  have  been  formerly  granted,  the  limited  extent  im- 
which  it  is  now  eftabliftied,  the  revenues  and  prerogatives 
n  up  in  lieu  of  it  by  the  crown,  the  numerous  branches 
le  prefent  royal  family,  and  (above  all)  the  diminution  of 
value  of  money  compared  with  what  ic  was  worth  in  the 
.century^  we  inuft  acknowlege  thefe  complaints  to  be 
.  of  any  rationa^l  foufidation  ;  and  that  it  is  impofTibie  to 
)ort  that  dignity,  which  a  king  of  Great  Britain  (hould 
ntain,  with  an  income  in  any  degree  lefs  than  what  is 
f  eftabliQied  by  parliament. 

'his  finifhes  our  inquiries  into  the  fifcal  prerogatives  pf  [  334  3 

king;  or  his  rcveuue^  both  ordinary  and'cxtraordihary. 

:  have  therefore  now  chalked  out  all  the  principal  outlines 

his  vaft  title  of  the  law,  the  fupreme  executive  ma|;iftrate, 

he  king'^  majefty,  confidercd  ia  his  feveral  capacities  and 

fits  of  view.  But,  before  we  entirely  difmifs  this  fubjeft,  it 

|r  not  be  improper  to. take  a  ftiort  comparative  review  of  the 

'^cr  of  the  executive  noagiftrate,  or  prerogative  of  the  crown, 

( flood  in  former  days,  and  as  it  ftands  at  prefent.   And  we 

not  but  obfervG,  tliat  moft  of  the  laws  for  afcertaining,  li-  . 

ing,  and  reftraiuing  this  prerogative  have  been  made  within 

.Com.  Jourf).  .4 Mar.  x-^oi.  *  Stat.  I  GeOi  11.  c.  i. 

i*W.  17  Mar.  1701,  IX  Aug  X714. 
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the  compafs  of  little  more  than  a  century  pad;  froiti'tKepeli* 
lion  of  right  in  3  Car.  I.  to  the  prefent  time.  So  that  the  powm 
of  the  crown  are  now  to  all  appearance  greatly  curtailed  anl 
diminiihed  fincc  the  reign  of  king  James  the  firtt:  particularly* 
by  the  abolition  of  the  ft  ar  chamber  and  high  commlffion  courts 
in  the  reign  of  Charles  the  firft,  and  by  the  difclaiming  of  mar- 
tial law»  and  the  power  of  levying  taxes  on  the  fubjeSi  by  tbc 
fame  prince :  by  the  difufe  of  foreft  laws  for  a  century  paft:  and 
by  the  many  excellent  provifions  ena£led  under  Charles  thefC' 
Cond}  efpecially  the  abolition  of  niilitary  tenures,  purveyance 
and  pre-emption ;  the  habeas  corpus  z&\  and  the  ad  to  preres 
the  difcontinuance  of  parliaments  for  above  three 'years:  ainl 
Cnce  the  revolution)  by  the  ftrong  and  emphatical  words  U 
which  our  liberties  are  aiTerted  in  the  bill  of  rights,  and  ado 
fettlement;  by  the  z&  for  triennial,  fmce  turned  into  fepten 
nial,  elections ;  by  the  exclufion  of  certain  officers  from  da^ 
houfe  of  commons  \  by  rendering  the  feats  of  the  judges  per 
manent,  and  their  falaries  liberal  and  independent ;  and  b] 
reftraining  the  king's  pardon  from  obftrufkiog  pariiamentai^ 
impeachments.   Bcfides  all  rhis,  if  we  confider  how  thecrowi 
is  impoveriQied  and  ftripped  of  all  it's  antient  revenues,  ^ 
that  it  mull  greatly  rely  on  theliberality  of  parliament forit* 
neceflary  fupport  and  maintenance,  we  may  perhaps  be  le^ 
,to  think,  that  the  balance  is  inclined  pretty  ftrongly  to  tb 
popular  fcale,  and  that  the  executive  magiftrate  has  neitlK 
independence  nor  power  enough  left  to  form  that  check  upoi 
the  lords  and  commons,  which  the  founders  of  our  conilita 
tioh  intended. 

r  335  ]  But,  on  the  other  hand,  it  is  to  be  confidered,  th^  crcr 
prince,  in  the  firit  parliament  after  his  acceffion,  has  by  Ion 
ufagc  a  truly  royal  addition  to  his  hereditary  revenue  fettl«^ 
upon  him  for  his  life  ;  and  has  never  any  occafion  to  apply  ^' 
parliament  for  fupplies,  but  upon  fome  public  ncceffity  of  n> 
whole  realm.  This  rcftores  to  him  that  conftitutional  in<^' 
pendence,  which  at  his  firfl:  acceflion  fcems,  it  muft  be  own* 
eJ,  to  be  wanting.  And  then,  with  regard  to  power,  ^ 
may  find  perhaps  that  the  hands  of  government  arc  at  k^'^ 
fufEciently  ftrcngthcnedj  and  that  an  Englifli  monarch  bno<^ 

if 
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langer  of  being  overborne  by  either  the  .iiDbility  or  the 

The  inftruments  of  power  are  not  perhaps  fo  open 

)wed  as  they  formerly  were,  and  therefore  are  the  le& 

0  jealous  and  invidious  refleflions^  but  they  are  not  the 
upon  that  account.     In  (hort,  our  national  debt  and 

}efide8  tiie  inconv^uiencies  before  mentio^ied)  have  alfo 
r  natural  confei^ucnces  thrown  fuch  a  weight  of  power 
le  executive  fcale  of  government,  as  we  cannot  think 
xnded  by  our  patriot  ancedors;  who  glorioufiy  drug- 
T  the  abolition  of  the  then  formidable  p-firtsof  t^e  prc- 
e,  and  by  an  unaccountable  want  of  forefight  efta- 
chis  fyftem  in  their  Head.  The  entire  colle£kion  ai\d 
emenc  of  lb  vad  a  revenue,  being  placed  in  the  hands 
crown,  have  given  rife  to  fuch  a  multitude  of  new 
created  by  and  removable  at  the  royal  pleafure,  that 
ive  extended  the  influence  of  government  to  every  cor- 
the  nation.  Wituefs  the  cQmmiflTipncrs  and  the  mul- 
of  dependents  on  the  cudoms,  in  every  port  of  the 
m;  the  commiQioners  of  excife,  and  their  numerous 
rns,  in  every  inland  di{tri£l;  the  pod-mafters,  and  their 
s,  planted  in  every  town,  and  upon  eycry  public  road  • 
amifTioners  of  the  damps,  and  their  didributors,  which 

1  as  fcattercd  ai)d  full  as  numerous-,  the  oflicers  of  the 
ty,  which  though  a  fpecies  of  excife  and  conducted  in 
le  manner,  arc  yet  niiule  a  didin£l  corps  from  the  or- 
managers  of  that  revenue  j  the  furvcyors  of  houfes  aud 
vs;  the  receivers  of  the  land-tax  ;  the  managers  of  lot- 

and  the  comniKrioners  of  hackney  coaches;  all  which 
ler  mediately  or  immediately  appointed  by  the  crowp,  [  336  ] 
novable  at  pleafure  without  any  reafon  affigned,:  theif , 
ires  but  Utile  penetration  to  fee,  mud  give  that  power, 
Ich  they  depend  for  fubfidcncc,  an  influence  mod 
gly  extenfivc.  To  this  may  be  added  the  frequent  op- 
ities  of  conferring  particular  obligations,  by  preference 
s,  fubfcriptions,  tickets,  remittances,  and  otlier  mo- 
nfaftions,  which  will  greatly  incteafe  this  influence  j 
It  over  thofc  pcrfons  whofc  attachment,  on  account  of 
^alth,  is  frequently  the  mod  defirable.  All  this  is  the 
I  though  perhaps  the  unforefeen  confequence  of  ere£l« 

Ff  4  ing 
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ing  our  funds  of  crediti  and  to  fupport  them  eftiblifliing  our 
prefent  perpetual  taxes:  the  whole  of  which  is  entirely  nev 
fince  the  reftoration  in  1660;  and  by  far  the  greateft  part 
fince  (he  revolution  in  1688.  And  the  fame  may  be  faidwith 
regard  to  the  ofRcers  in  our  numerous  army,  and  the  placet 
which  the  army  has  created.     All  which  put  together  gire 
the  executive  power  fo  perfuafive  an  energy  with  refpeS  to 
the  perfons  themfelves,  and  fo  prevailing  an  intereft  wida 
their  friends  and  families,  as  will  amply  make  amends  for  die 
lofs  of  external  prerogative. 

But,  though  this  profuOon  of  offices  (hould  have  no  tSdOt 
pn  individuals,  there  is  dill  anothernewly  acquired  branch  of 
power ;  and  that  is,  not  the  influence  only,  but  the  force  of  a 
difciplined  army:  paid  indeed  ultimately  by  the  people,  but 
immediately  by  the  crown  :  raifed  by  the  crown,  officered  by 
the  crown,  commanded  by  the  crown.  They  are  kept  oil 
foot  it  is  true  only  from  year  to  year,  and  that  by  the  power 
of  parliament :  but  during  that  year  they  muft,  by  the  nature 
of  our  conftitution,  if  raifed  at  all,  be  at  the  abfolutc  difpofal 
of  th6  crown.  And  there  need  but  few  words  to  dcmon- 
ftrate  how  great  a  truft  is  thereby  repofed  in  the  prince  by 
his  people.  A  truft,  that  is  more  than  equivalent  to  » 
thoufand  little  troublefome  prerogatives. 

Add  to  all  this,  that  bcfidcs  the  civil  lift,  the  immenfc 
revenue  of  almoft  feven  millions  ftcrling,  which  is  annually 
paid  to  the  creditors  of  the  public,  or  carried  to  the  finking 
r  337   1  ^^"^>  ^s  ^^^  depofited  in  the  royal  exchequer,  and  thcnc^ 
i(rued\>ut  to  the  refpeflive  offices  of  payment.    This  revenii^ 
-     the  people  can  never  refufc  to  raife,  becaufe  it  is  made  pcrp^** 
tual  by  aft  of  parliament :  which  alfo,  when  well  co\\(\itxtA9 
will  appear  to  be  a  truft  of  great  delicacy  and  high  importance* 

Upon  the  whole  therefore  I  think  it  is  clear,  that,  what^ 
ever  may  have  become  of  the  nominaly  the  real  powerof  tl»^ 
crown  has  not  been  too  far  weakened  by  any  tranfaflions  t,^ 
the  laft  century.  Much  is  indeed  given  up;  but  muchisall^ 
acquired.  The  ftern  commands  of  prerogative  have  yidtl^^ 
to  the  milder  yg^ce  of  influence  :  the  flavifh  and  explod^^ 

doftrine  of  jroS-refiftance  has  given  way  tp  a  nMlita^T  ^^^^ 

Wiibmcnt 
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illunent  by  I^w ;  and  to  the  difufe  of  parliaments  has  fao- 
eded  a  parliamentary  truft  of  an  immenfc  perpetual  revenno. 
''heni  indeed)  by  the  free  operation  of  the  finking  fond^ 
ir  national  debts  (hall  be  leflened ;  when  the  pofture  of 
reign  affairs,  and  the  univerfal  introdu£lion  of  a  well 
anned  and  national  militia,  will  fuffer  our  formidable  army 

be  thinned  and  regulated  ;  and  when  (in  confequence  of 
1)  our  taxes  (hall  be  gradually  reduced »  this  adventitious 
>wer  of  the  crown  will  flowly  and  imperceptibly  diminifli, 

it  (lowly  and  imperceptibly  rofe.  But,  till  that  fliall  hap- 
!n,  it  will  be  our  efpe9ia1  duty,  as  good  fubjcAs  and  good 
ngUQimcn,  to  reverence  the  crown,  and  yet  guard  againft 
irrupt  and  fervilc  infiuence  from  thofe  who  are  intruded 
^itb  it's  authority }  to  be  loyal,  yet  free;  obedient,  and  yet 
idcpendent  i  aqd^  above  every  thing,  to  hope  that  we  may 
>ng,  very  long,  continue  to  be  governed  by  a  fovereigu, 
i^ho,  in  all  thofe  public  z£ks  that  have  perfonally  proceeded 

rom  himfelf,  hath  manifefted  the  highed  veneration  for  the 

• 

ree  conditution  of  Britain ;  hath  already  in  more  than  one 
^ftance  remarkably  dtengthened  it's  outworks ;  and  will 
^crefore  never  harbour  a  thought,  or  adopt  a  perfuafioni  in 
fQy  the  remoted  degree  detrimental  to  public  liberty. 


CHAPTER      THE      NINTH.  [33*3 

>*    SUBORDINATE    MAGISTRATES. 

*^  a  former  chapter  of  thefe  commentaries  *  we  didin- 
guifhed  magidrates  into  two  kinds  ;  fupreme,  or  thofe  In 
^^m  the  fovercign  power  of  the  date  refides ;  and  fubor- 
^^tc,  or  thofe  who  aft  in  an  inferior  fecondary  fphere. 
^  have  hitherto  confidered'the  former  kind  only;  namely, 
'^  Cupreme  legiflativc  power  or  parliament,  and  the  fupreme 
^^cuuve  power,  which  is  the  king :  and  are  now  to  pro* 

•  ch.  2.  page  146. 

ceed 
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'  xeed  to  inquire  into  the  rights  txid  dtHies^f  dbe  priacipt! 
fubortltnate  magidiates. 

And  herein  we  are  not  to  inveiligate  the  powers  and  ds- 
ties  of  his  ^ajefty's  great  officers  of  ftate,  the  lord  treafurer, 
lord  chamberlain,  the  principal  (ecretarieS)  or  the  like;  bc^ 
caufe  I  do  not  know  that  they  are  in  that  capacity  in  any  con— 
fiderable  degree  the  objefts  of  our  laws,  or  have  any  rcry  im- 
portant Ihare  of  magiftracy  conferred  upon  dicm  :  except  diarc 
the  fecretarics  of  ftatc  arc  allowed  the  power  of  commitmenCy 
in  order  to  bring  offenders  to  trial  **.    Neither  fhall !  tone 
treat  of  the  office  and  autliority  of  the  lord  dianctUor,  or 
the  other  judges  of  the  fuperior  courts  of  jullice ;  b^ctofe 
they  will  find  a  more  proper  place  in  the  third  part  of  diefc 
commentaries.  Nor  (hall  lenter  into  any  minute  difquiiitioDFy 
with  regard  to  the  rights  and  dignities  of  mayors  and  aUc^- 
men,  or  other  magiftrates  of  particular  corporations ;  becaufe 
[  339  3  thefe  are  mere  private  and  ftriclly  municipal  rights,  depend- 
ing entirely  upon  the  domedic  conftitution  of  their  rcfpcc- 
tive  franchifes.  But  the  magiflratcs  and  officers,  whofe  rights 
and  duties  it  will  be  proper  in  this  chapter  to  confider,  ^^ 
fuch  as  are  generally  in  ufe,  and  have  a  jurifdidlion  andati- 
thority  difperfedly  throughout   the  kingdom  :  which  arc, 
principally,  flieritFs;  coroners  ;  jultices  of  the  peace  j  con* 
ftablcs;  furvcyors  of  highways;  and  overfeers  of  the  poof* 
^n  treating  of  all  which  I  fliall  inquire  into,  firft,  their  an** 
tiquity  and  original ;  next,  the  manner  in  which  they  arcap' 
.   pointed  and  may  he  removed  ;  and  laftly,   their  rights  arJ« 
duties.     And  firft  of  (heriffs, 

L  The  (herifFis  an  pfficer  of  very  great  antiquity  intb*^ 
kingdom,   liis  name  being  derived  from  two  Saxon  word^s* 
jrcipe  ;^*^;•^F3^  ^'^^  leeve,    bailiff,    or   officer  of  the  ihir^* 
He  is  called  ia  Latin  vue'Comes^  as  being  the  deputy  of 
carl  or  cowes  ;  to  whom  the  cuftody  of  the  (hire  is  ftid 
have  been  committed  at  the  firft  divifion  of  this  kingdom  in'P 
counties.    But  the  earls  in  pn^cfs  of  time,  by  reafon  oftiC^^ 
high  employments   and  attendance  on  the  king's  perfo^^ 

*  X  Lco.T.70.  zLton.  175,    Comb.  143.    5  Mod.  Sf  ^Salk.  547.  Cirtb.«17^' 

I  not 


not  beiog  sble  to  tranfafi:  die  bufincfs  df  the  county,  were 
delivered  of  that  burden*  i  refcrving  to  themfelves  the  ho- 
towTj  but  the  labour  was  laid  on  the  (heriff.  So  that  now 
the  IheriflF  does  all  the  king's  bufinefs  in  the  countjr ;  and 
though  he  be  ftill  called  vice-comes^  yet  he  is  entirely  inde* 
pendent  of,  and  not  fubjedi  to  the  earl ;  the  king  by  his  let- 
ters patent  committing  euftodiam  comitatus  to  the  Qieriff,  and 

I'     him  alone. 

\  Sheriffs  were  formerly  chofen  by  the  inhabitants  of  the 
(everal  counties*  In  confirmation  of  which  it  was  ordained 
bjftatute  28  Edw.  I.  c.  8.  that  the  people  (hould  have  elec- 
tion of  Iheriffs  in  every  fliirc,  when  the  (hrievalty  is  not  of 
inheritance.  For  anticntly  in  feme  counties  the  (herifB  were 
hereditary  ;  as  I  apprehend  they  were  in  Scotland  till  the 
*ftfttute  20  Geo. 11.  c.  43 ;  and  ftiU  continue  in  the  county  of 
'^eftmorland  to  this  day  ( i ) :  the  city  of  London  having  alfo  [  340  J 
4e  inheritance  of  the  (hrievalty  of  Middiefex  veiled  in  their 
W)dy  by  charter^  (2).  The  rcafon  of  thefe  popular  eleflions 
*«affigned  in  the  fame  ftatute,  c.  13.  "  that  the  commons 
**  tnight  chufe  fuch  as  would  not  be  a  burden  to  them.*' 
And  herein  appears  plainly  a  ftrong  trace  of  the  democrati- 
^  part  of  our  conftitution  ;  in  which  form  of  government 

c  Dilton  of  ihcrifFs.  c.  i.  <>  3  Rep.  72. 

(  I )  The  earl  of  Thanet  is  hereditary  fherifF  of  Wcftmorland. 

^i«  ofiBce  may  dcfcend  to,  and  be  executed  by,  a  female ;  for 

Ann  coiintc£i  of  Pembroke  had  the  office  of  hereditary  fhcrifiF 

^  Wcftmorland,  and  cxcrcifcd  it  in  perfon.     At  the  aifizes  at 

Appleby  (he  fat  witli  the  judges  on  the  bench.**     Harg*  Com 

-^W.  326. 

(2)  The  ele^'on  of  the  fheriffs  of  London  and  Middiefex  was 
JP'^J'itcd  to  the  citizens  of  London  for  ever  in  very  ancient  times, 
upon  condition  of  their  paying  300  /.  a  year  to  thp  king's  exche- 
^wer.  tn  confcquence  of  this  grant,  they  have  always  eleded  two 
•henffg,  though  thefc  conftitute  together  but  one  officer  ;  and  if 
*^^  die,  the  other  cannot  a6l  till  another  Is  cleAed.  (4  Bae,  Ahr* 
^7«  )  In  the  year  1 748,  the  corporation  of  London  made  a  bye- 
'*^>  impofing  a  fine  of  600/.  upon  every  perfon,  who  being 
fl^ccl,  fhould  refufe  to  ferve  the  office  of  fherifF.  See  the  cafe  of 
^*n8^  cfq,  and  the  chamberlain  of  London,  2  Burn*  E.L.  185. 

A. 
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it  i^zti  indiirpenfable  requifiCe,  that  the  people  fliould  chtMfe 
their  own  magiftrates  ^.     This  elefiion  was  in  all  probat>i. 
lity  not  abfolutely  vefted  in  the  commonSj  but  required  the 
loyal  approbation.  For,  in  the  Gothic  conditution,  the  judgrcs 
of  the  county  courts  (which  office  is  executed  by  our  flicrii?) 
were  eleftcd  by  the  people,  but   confirmed  by  the  ki»^: 
and  the  form  of  their  elc£lion  was  thus  managed :  the  peo- 
ple,   or   tficoiae  territorii   chofe  twelve  electors,  .  and  they 
nominated  il^a  'perfons,  ex  quibus  rex  unum  cofifinnahat  K 
But  with  us  in  England  thefe  popular  clcdlions,  growing 
tumultuous,  were  put  an  end  to  by  the  (latutc  9  £dw.  II. 
ft.  2*  which  enacted,  that  the  (heriffs  fiiould  from  thenceforth 
be  affigned  by  tlie  chancellor,  treafurer,  and  the  judges ;  as 
being  perfons  in  whom  the  fame  truit  might  with  confidence 
be  repofed.     By  ftatutes   i4Edw.  111.    c.  7.     23  Hcn.VL 
c.  8.  and  21  Hen.  VIII.  c.  20.  (3)  the  chancellor,  treaforcff 
prefidcnt  of  the  king's  council,  rA/j/*ju(lices,  and  chief  h^* 
ron,  are  to  make  this  election ;  and  that  on  the  tnCnoyf  o£ 
All  Souls  in  the  exchequer.     And  the  king's  letters  pateatf 
appointing  the  new  (heriiTs,  ufed  commonly  to  bear  date  the 
fixth  day  of  November  8.     The  ftatute  of  Cambridge,  l^ 
Ric.  II.  c.  2.  ordains,  that  tlie  chancellor,  treafuter,  kecpC^ 
of  the  privy  feal,  (leward  of  the  king's  houfe,  the  king  * 
chamberlain,  clerk  of  the  rolls,  the  juftices  of  the  one  bcnp^ 
nnd  tlie  other,  barons  of  the  exchequer,  and  all  oth^r  that 
ifaall  be  called  to  ordain,  name,  01:  make  juftices  of  tl)ie  peae^» 
Jherrfsj  and  other  officers  of  the  king,  fliall  be  fwomtoa^ 
indiffijrently,  and  to  appoint  no  man  that  fueth  either  privi^T 
or  openly  to  be  put  in  office,  but  fuch  only  as  they  ft^*^* 
judge  to  be  the  bed  and  mod  fufficient.     And  thecufto^i^ 
£  341  3  now  is  (and  has  been  at  lead  ever  fince  the  time  of  Fortc»^^ 
cue  **,   who  was  chief  juftice  and  chancellor  to  Henry  tf^ 
fixth)  that  all  the  judges,  together  with  the  other  great  o*"* 
.ficers  and  privy  counfcUors,   meet  in  the  exchequer  on 

«  Montef<j.  Sp.L.b.  2.  c.  2.  «  Stat,  12  Edw.  IV.  ex. 

f  Sticrn.  dcjure  Gotb,  /.  I.  r.  3.  h  </r  L.  L.  c.  24* 


(3)  This  lad  ftatute,  as  is  obfcrved  by  Mr.  V/ooddcfon,  i  ^ 
89.  fctms  quite  to  a  different  purpofc. 


mnrf\ 
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inono#  of  All  Souls  y^arlyi  (wKich  day  is  now  altered  to 
the  morrow  of  St.  Martin  by  the  lad  ^Gt  for  abbreviating 
Michaelmas  term,)  and  then  and  there  the  judges  propofc 
three  perfons,  to  be  reported  (if  approved  of )  to  the  king^ 
who  afterwards  appoints  one  of  them  to  be  (henfF(4). 

This  cuftom,  of  the  tioelvc  judges  propofing  three  pcrfons, 
fccms  borrowed  from  the  Gothic  conftiturton  before -men- 
tioned; with  this  difFcrence,  that  among  the  Goths  ♦^he*  twelve 
nominors  were  firfl  elefted  by  the  people  themfelves.  And 
tiiisufage  of  ours  at  it's  (ird  introdu£lion,  I  am  apt  to  believe^ 
vrs  founded  upon  fome  flatute,  though  not  now  to  be  found 
J  among  our  printed  laws  :  firft,  becaufe  it  is  materially  differ- 
\      €nt  from  the  dircflion  of  all  the  ftatutes  before  mentioned: 


(4)  The  following  is  the  prefcnt  mode  of  nominating'  (Ircriffs  ih    ' 
the  exchequer  on  the  morrow  of  St.  Martin  : 

The  chancellor,  chancellor  of  tlie  exchcciuer,  the  judges,  and 
xcyeral  of  the  privy  council  afTcmhlc,  and  an  officer  of  the  court 
^dminifters  an  oath  to  thcmfii  old  French,  that  they  will  nominate- 
•0  one  from  favour,  partiality,  or  any  impnjper  motive  :  this  done, 
^l^e  fame  officer  having  the.  liil  of  tlic  counties  in  alphabetical  or- 
«fr,  and  of  thofe  who  were  nominated  the  year  prccedincr,  read* 
over  the  three  names,  and  the  laib  of  tiie  three  he  pronounces  to  be 
^e  prefent  (henfF ;  but  where  there  has  been  a  pocket-fiierifT,  he 
'^ds  the  three  names  upon  the  liti,  and  then  declares  who  fs  the 
prefcnt  IherifF.  If  any  of  the  m.inillry  or  judges  has  an  ohjeftion 
to  any  pcrfon  named  in  the  liil,  he  then  mentions  it,  and  another 
gentleman  is  nominated  in  his  room  ;  if  no  obje6iion  is  made,  fome 
0"e  rifcs  and  fays,  **  to  the  two  gentlemen  I  know  no  obje^tion^ 
"  and  I  recommend  A.  B.  efq.  in  the  room  of  the  prefent  (heriff.'' 

Another  officer  has  a  paper  with  a  number  of  names  giVen  him 

bf  the  clerk  of  aflizf  for  each  county,  which  paper  generally  con- 

^**8  the  names  of  the  gentlemen  upon  the  fonner  liil,  and  alfo 

^^  g'eiitlemen  wlio  are  likely  to  be  nominated,  and  whillt  the  three 

*u^  'dominated,  he  prefixes  1 ,  2,  or  3,  to  their  names,   according  to 

the  Order  in  which  they  are  placed;   which,  for  greater  certainty, 

afterwards  reads  over  twice.    Several  objeAions  are  made  to 

^'^tfemcn  ;  fome,  perhaps,  at  their  own  requefl ;  fuch  as,  that 

^V^  ^re  abroad,  that  their  eftates  are  fmall  and  incumbered,  that 

*7^y     have   no  equipage,  that   they  are  piadifmg  barriflcrs,  er 

®*«Ccrg  in  the  militia,  6cc. 


,     "^hc  new  (heriii  is  generally  appointed  about  the  end  ofthefol- 

*^I5  Hilary  term  j  this  exteniioa  of  the  time  was,  probably,  in 

f^'jf^qucnce  of  the  1 7  Edw,  IV.  c.  7.  which  enables  the  "1*1  Sheriff 

^<rfi  his  office  over  Michaelmas  and  Hilary  tcrmj. 


which 
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which  it  is  hard  to  conceive  that  the  judges  would  hxft 
countenanced  by  their  concurrence,  or  that  Fortefcae  wouU 
have  inferted  in  his  book,  unlefs  hj  the  authority  of  fome  ftt- 
tute:  and  alfo  becaufe  a  ftatute  is  exprefsly  referred  to  in  die 
record,  which  fir  Edward  Coke  tells  us  i  he  tranfcribed  fion 
the  council  book  of  3  March,  34  Hen.  VI.  and  which  is  io 
fubftance  as  follows  (5).  The  king  had  of  his  owaauthoritf 
appointed  a  man  (herifF  of  LincolnOiire,  which  office  he  re- 
fofed  to  take  upon  him :  whereupon  the  opinions  of  the 
judges  were  taken,  what  (hould  be  done  in  this  behalf.  And 
the  two  chief  juftices,  fir  John  Fortefcue  and  fir  John  Pri^ 
fot,  delivered  the  unanimous  opinion  of  them  all;  « thattbe 
f*  king  did  an  error  when  he  made  a  perfon  iheriff,  tbatvn 
•*  not  chofen  and  prefentcd  to  him  according  to  thcjatutfi 
•*  that  the  perfon  refufing  was  liable  to  no  fine  for  difobedi- 
*^  ence,  as  if  he  had  been  one  of  the /^r^/ perfons  chofen  ac* 
*^  cording  to  the  tenor  of  the  Jlatute ;  that  they  would  advife 
«**the  king  to  have  recourfe  to  the  ibree  perfons  that  were 
«*  chofen  according  to  the  Jlatute^  or  that  fome  other  thrifty 

j  1  Inft.  559. 

(5)  I  am  inclined  to  difa^ee  with  the  learned  Judge's  conjec- 
ture, that  the  prcfent  pradlice  originated  from  a  ilatitte  which 
cannot  now  be  found ;  becaufe  if  fuch  a  ftatute  ever  cii^cdt  it 
muft  have  been  paflcd  between  the  date  of  this  record,  the  34 
Hen.  VI.  and  the  ftatute  23  Hen.VI.c.  8.  referred  to  by  thelcam- 
cd  Commentator  in  the  preceding  page  ;  for  that  ftatute  rcdte* 
and  ratifies  the  14  Edw.  III.  c.  7.  which  provides  only  for  the  no- 
mination of  one  perfon  to  fill  the  ofiice  when  vacant ;  yet  the  for* 
mer  ftatute -9  £dw.  II.  ft.  2.  leaves  the  number  indefinite,  vk*  ihc- 
lifFs  ftiall  be  afiigned  by  the  chancellor,  &c.  and  i£  fuch  a  ftatute 
had  pafied  in  the  courfe  of  thofe  eleven  years,  it  is  probable  that 
it  would  have  been  referred  to  by  fubfequent  ftatutes.  I  fhouW 
conceive  that  the  pradice  originated  from  the  coDfideration  that* 
as  the  king  was  to  confirm  the  nomination  by  his  patent,  &  vas 
more  convenient  and  refpedful  to  prcfent  three  to  him  than  only 
one ;  and  though  this  proceeding  did  not  ezadly  correfpond  wiD* 
the  dlreftions  of  the  ftatute,  yet  it  was  not  contrary  to  it's  fy^Jtf 
or  in  ftriAncfs  to  it's  letter ;  and  therefore  the  judges  miglitf  p^' 
baps,  think  themfelves  warranted  in  faying,  that  the  three  pfltCw"* 
were  chofen  according  to  the  tenor  of  the  ftatute* 
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man  be  intreated  to  occupy  the  office  for  this  year  v  and 
tbat|  the  next  year,  to  efchew  foch  inconveniences,  the 
«rder  of  tUMjatate  in  this  behalf  made  be  obferved."  But 
itwithftandiog  this  unaninwus  refoiution  of  ail  the  judges  [  34a  j 
JBngiand,  thus  entered  in  the  council  book,  and  the  (tatute 
^  &  35  Hen.  VIIL   c.  26.  $  6ii   which  expreisly  recog- 
iZes  this  to  be  the  law  of  the  land,  fome  of  our  writers  ^ 
xvt  affirmed,  that  the  king,  by  his  prerogative,  may  name 
'bom  he  pleafes  to  be  (heriff',  whether  chofen  by  the  judged 
r  no.  This  is  grounded  on  a  very. particular  cafe  in  the  fifth 
ear  of  queen  EJizabetb,  when,  by  reafon  of  the  plague,  there 
f^».  no  Michaelmas  term  kept  at  Weftminder :  fo  that  the 
udges  could  not  meet  there  ///  crajlino  animarum  to  nominate 
he  (heriffs:  whereupon  the  queen  named  them  herfelf,  with* 
>ut  fuch  previous  afifcmbly,  appointing  for  the  mod  part  one 
3f  the  two  remaining  in  the  lad  year's  lid  ^.     And  thiscafe^ 
^us  circumdanced,  is  the  only  authority  in  our  books  for  the 
making  thefe  extraordinary  flieriffs.     It  is  true,  the  reporter 
*dds,  that  it  was  held  that  the  queen  by  her  prerogative  might 
niake  a  (heriff  without  the  eledlion  of  the  judges,  non  objiante 
^^'fquojiafuto  In  contrarhnn  :  but  the  doftrine  of  non  objlantiz^ 
^hich  fets  the  prerogative  above  the  laws,  was  effe£lually 
demolidied  by  the  bill  of  rights  at  the  revolution,  and  abdi- 
cated Wedminder-hall  when  king  James  abdicated  the  king- 
^oni.    However,  it  mud  be  acknowleged,  that  the  pra£lice 
®f  occafionally  naming  what  are  called  pocket-flierifFs,  by 
the  folc  authority  of  the  crown,  hath  uniformly  continued 
^0  the  reign  of  his  prefent  majedy  •,  in  which,  I  believe,  few 
(if  any)  corapulfory  indances  have  occurred  (6). 

•  Jenkins.  129.  k  Dyer,  225. 

(6)  When  the  king  appoints  a  perfon  flicrifF,  who  is  not  one  of 
^"C  three  nominated  in  the  exchequer,  he  is  called  a  pocket-fheriff'. 
It  IS  probable,  that  nt>  compiilfory  rnftancc  of  the  appointment  of 
*pockct-(hcriflf  ever  occurred;  and  the  unanimous  opinion  of  the 
judges,  preferved  in  the  record  cited  by  the  learned  Commentator 
™***  2  Inft.  559.  precluden  the  poffibiHty  of  fuch  a  cafe.  This  is 
^  ^^gracious  prerogative;  and  whenever  it  is  exercifed,  unkft 
7^  occafion  is  manifeft,  the  whole  adminidration  of  juftice 
toA>ughout  one  county  for  n  tWelvemontbi  i£  notjconupted^Js 

certainly 
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SheriffSi  by  virtue  of  federal  old  ftatute^  9it  to  eonfU 
nne  in  their  office  no  longer  than  one  year :  and  yet  it  hift 
been  faid  ^  that  a  (heriff  may  be  appointed  durante  btmfUAift 
or  during  the  king's  pleafure;  and  fo  is  the  form  of  the  loyil 
writ°^.  Therefore,  till  a  new  (heriflp  be  named,  his  office 
cannot  be  determined,  tmlefs  by  hio  own  death,  or  the  de- 
mife  of  the  king ;  in  which  laft  cth  it  was  ufual  for  die 
fncceflbr  to  fend  a  new  writ  to  the  old  flicriff* :  but  now  by 
ftatute  I  Ann.  (I.  i.  c.  8.  all  officers  appointed  by  the  pre* 
""  C  34S  1  cedingHung  may  hold  their  offices,  for  fix  months  after  the 
king's  demife,  unlefs  fooner  difplaced  by  the  fucceflbr.  Wf 
may  farther  obierve,  that  by  ftatute  i  Rid.  11.  d.  i  x.  nomiii 
that  has  ferved  the  office  of  (heriff  for  one  year,  can  be  com- 
pelled to  ferve  the  fame  again  withiil  three  yeafsafter(7). 

We  (hall  find  it  is  of  the  utmoft  importance  to  have  thd 
flieriflF  appointed  according  to  law,  when  we  confider  hii 
power  and  duty.  Thefe  are  either  as  a  judge,  as  the  keeper 
of  the  king^s  peace,  as  a  minifterial  officer  of  the  fuperior 
courts  of  juftice,  or  as  the  king^s  bailiflT. 

In  his  judicial  capacity  he  is  to  hear  and  determine  all 
caufes  of  forty  {hillings  value  and  under,  in  his  county  court, 
of  which  more  in  it's  proper  place  \  and  he  has  alfo  a  judicial 
power  in  divers  other  civil  cafes  ^.  He  is  likewifc  to  decide 
the  elcftions  of  knights  of  the  (hire,(fubje£l  to  the  control  of 
the  houfe  of  commons,)  of  coroners,  and  of  verdcrors;  to 
judge  of  the  qualification  of  voters,  and  to  return  fuch  as  be 
ihall  determine  to  be  duly  elefled. 

As  the  keeper  of  the  king's  peace,  both  by  common  h«^ 
and  fpecial  commiffion,  he  is  the  firft  man  in  the  county,  and 
fuperior  in  rank  to  any  nobleman  therein,  during  hiso£cc^ 

1  4Rep.  31.  »  Dalt.  7.  P  i  Roll.  Rep.  237- 

in  Dftlt.  of  (heriffi.  8.  o  luid,  c.  4. 

~~^ ^ — I    II  I  — ^^* 

certainly  fufpeded.     The  cauie  ought  to  be  urgent  or  inevitabkf 
when  recourfe  ia  had  to  this  prerogative. 

(7)  If  there  be  other  fufficient  within  the  county.  Until* 
different  regulation  was  made  by  8  Eliz.  c.  16.  in  a  great  many  in- 
fiances  two  counties  had  one  and  the  fame  (heriff :  this  b  ilill  ^ 
cab  in  tbe  couatics  of  Cambridge  and  Huntingdon. 
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may  apprehcndj  and  commit  to  prifon,  all  perfons  who. 
ak  the  peace,  or  attempt  to  break  it  ;  and  may  bind  any 
:  in  a  recognizance  to  keep  the  king^s  peace.  He  may,  and 
ound  ex  oficia  to  purfue,  and  take  all  traitors,  murderers^ 
>0Sf  and  other  mifdoers,  and  commit  them,  to  gaol  for  fafe 
kody.  He  is  alfo  to  defend  his  county  againft  any  of  the 
g*8  enemies  when  they  come  into  the  land  :  and  for  this 
pofe,  as  well  as  for  keeping  the  peace  and  purfuing  felons^ 
may  command  all  the  people  of  his  county  to  attend  him; 
Ich  is  called  the  poje  comitatus^  or  power  of  the  county  ^ : 
1  this  fummons  every  perfon  above  fifteen  years  old,  and 
der  the  degree  of  a  pecr^  is  bound  to  attend  upon  warn- 
;S  under  pain  of  fine  and  imprifonment  *.  But  though  [  344  ] 
e  IherifFis  thus  the  principal  confervator  of  the  peace  in  his 
unty,  yet  by  the  exprefs  dire£tions  of  the  great  charter  % 
J  together  with  the  conftable,  coroner,  and  certain  other 
Seers  of  the  king)  are  forbidden  to  hold  any  pleas  of  the 
own,  or,  in  other  wQrds,  to  try  any  criminal  offence.  For 
wftuld  be  highly  unbecoming,  that  the  executioners  of  juf- 
•c  (hould  be  alfo  the  judges ;  (hould  impofe,  as  well  as 
^1  fines  and  amercements ;  fhould  one  day  condemn  a 
an  to  death,  and  perfonally  execute  him  the  next.  Neither 
3y  he  act  as  an  ordinary  judice  of  the  peace  during  the 
^c  of  his  office  " :  for  this  would  be  equally  inconfiftent  ; 
-  being  in  many  refpecls  the  fcrvant  of  the  judices. 

In  his  miniftcriil  capacity  the  flierifF  is  bound  to  execute 
^  proccfs  ifluing  from  the  king's  courts  of  juftice.  In  the 
^nxmcncement  of  civil  caufes,  he  is  to  fervc  the  writ,  to 
^cft,  and  to  take  bail ;  when  the  caufe  comes  to  trial,  he 
^ftfummon  and  return  the  jury  ;  when  it  is  determinedy  , 
'  nmft  fee  the  judgment  of  the  court  carried  into  execution* 
'  Criminal  matters,  he  alfo  arrefts  and  imprifons,  he  re- 
'08  the  jury,  he  has  the  cuftody  of  the  delinquent,  and  he 

^  Dalt*  c.  95.  t  cap.  17. 

'  Lamb.  Eiren.  315.  u  Stat  x  Mar.  ft.  2.  c.  8. 

•  Sat.  a  Hen.  V.  c.  8. 

« 
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executes  the  fentence  of  the  court,  though  it  extend  to  deitli 
itfclf. 

As  the  king's  bailifT,  it  is  his  bufinefs  to  prefenre  the  rightl 
of  the  king  within  his  bailiwick  \  for  fo  his  county  is  fit* 
quently  called  in  the  writs ;  a  word  introduced  by  the  princes 
of  the  Norman  line,  in  imitation  of  the  French,  whofe 
territory  is  divided  into  bailiwicks,  as  that  of  England  into 
counties'^.  He  muft  feife  to  the  king*s  ufe  all  lands  dcfolr- 
ed  to  the  crown  by  attainder  or  efcheat  i  muft  levy  all  finci 
and  forfeitures }  muft  feife  and  keep  all  waifs,  wrecks, 
eftrays,  and  the  like,  unlcfs  they  be  granted  to  fome  fubjefit 
and  muft  alfo  colle£l:  the  king's  rents  within  the  bailiwick^ 
if  commanded  by  procefs  from  the  exchequer  '• 

C  345  ]  To  execute  thefe  various  offices,  the  (herifF  has  undef 
him  many  inferior  officers ;  an  under'flieriflF,  bailiffsi  and 
gaolers ;  who  muft  neither  buy,  fell,  nor  farm  their  (Aotij 
on  forfeiture  of  500  /^* 

The  under- flicriff  ufually  performs  all  the  duties  of  tte 
office  5  a  very  few  only  excepted,  where  the  perfonal  pre* 
fence  of  the  high-flierifF  is  neceflary.  But  tio  undcr-lhcriff 
fhall  abide  in  his  office  above  one  year'  ;  and  if  he  doeSfby 
ftatute  23  Hen.  VL  c.  8.  he  forfeits  200/.  a  very  large  pe- 
nalty in  thofe  early  days.  And  no  under- (herifF  or  flicrin* 
officer  (hall  praftife  as  an  attorney,  during  the  time  be  coo* 
tinues  in  fuch  office*:  for  this  would  be  a  great  inlet  t^ 
partiality  and  opprcffion.  But  thefe  falutary  regulations aff 
ihamefully  evaded,  by  praftifing  in  the  names  of  other  at- 
torneys, and  putting  in  (ham  deputies  ;by  way  of  nomin« 
under-flieriffs  :  by  reafon  of  which,  fays  Dalton  »>,  the  under- 
fheriffs  and  bailiffs  do  grow  focunning in  their  feveral places 
that  they  arc  able  to  deceive,  and  it  may  well  be  feared  that 

^  Fortefc.  de  L.  L.  c.  24.  ^  Stat.  42  Hd-v.  III.  c.  9. 

*  Dalt.  c.  9.  ■  Sttt    I  Hen.  V,  c.  4* 

y  Sue.  3  Geo.  I.  e.i5«  ^  of  flierifls,  c.  1x5. 
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f  of  them  do  deceive,  both  the  king,  the  high-(heriffj 
the  county. 

kiLiFFSj  or  (herifPs  officers,  are  either  bailiffs  of  hun- 
3,  or  fpecial  bailiffs.  Bailiffs  of  hundreds  are  officers 
inted  over  thofe  refpeflive  diftri£ls  by  the  fherifi?,  to 
^  fines  therein  ;  to  fummon  juries  j  to  attend  the  judges 
iuftices  at  the  affifes,  and  quarter  feffions ;  and  alfo  to 
ite  writs  and  procefs  in  the  feveral  hundreds*  But,  as 
are  generally  plain  men,  and  not  thoroughly  fkilful  in 
latter  part  of  their  office}  that  of  ferving  writs,  and 
Dg  arrefts  and  executions,  it  is  now  ufual  to  join  fpecial 
Fs  with  them ;  who  are  generally  mean  perfons,  em«- 
d  by  the  (herifi?  on  account  only  of  tlieir  adroitnefs  and 
rity  in  hunting  and  feifing  their  prey.  The  (heriffT 
;  anfwerable  for  the  mifdemefnors  of  thefe  bailiffs,  ([  346  3 
are  therefore  ufually  bound  in  an  obligation  with 
;e$  for  the  due  execution  of  their  office,  and  thence. are 
I  bound-bailiffs  ;  which  the  common  people  have  cor- 
d  into  a  much  more  homely  appellation. 

lOLERs  are  alfo  the  fcrvants  of  the  flieriffi  and  he  muft 
fpoufible  for  their  conduft.  Their  bufinefs  is  to  keep 
'  all  fuch  perfons  as  are  committed  to  them  by  lawful 
mt :  and,  if  they  fuffcr  any  fuch  to  efcape,  the  fheriff* 
anfwer  it  to  the  king,  if  it  be  a  criminal  matter ;  or, 
:lvil  cafe,  to  the  party  injured  '.  And  to  this  end  the 
Fmuft  •*  have  lands  fuflicient  within  the  county  to  an- 
the  king  and  his  people  (8).  The  abufes  of  gaolers  and 

Uc.  c.  I  iS.   4  Rep.  34.  c.  4*  4  ^'^  "•  HI .  c.  9.  5  £dw.  Ilf.  c.  4, 

tc.  9£dw.  11.  n.2  xEdw.III.     13&  i4Car.  II.  c.2Z.  §  7. 


This  IS  the  only  qualification  required  from  a  {henff".  That 
I  the  intention  of  our  anceilors  that  the  lands  of.  a  ihcriS 
l  be  confiderable,  abundantly  appears  from  thciv  having  this 
ion  (b  frequently  repeated,  and  at  the  fame  lime  that  they 
ltd  a  confirmaiion  of  magna  charta  and  their  moil  valuable  li- 
I.    At  the  flieriff,  both  in  criminal  and  civil  cafes,  may  have, 
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ftierifFs  officers,  towards  the  unfortunate  pcrfons  in  their 
cuflodyi  are  well  redrained  and  guarded  againft  hj  ftatute 
32  Geo.  II,  c.  28.  and  by  ftatute  14  Geo.  III.  c.  59.  pro- 
vifions  are  made  for  better  preferving  the  health  of  pnfoo- 
crs,  and  preventing  the  gaol  diftemper  (9). 

The  vaft  expence,  which  cuftom  had  introduced  in  fciv- 
ing  the  office  of  high-fherifF,  was  grown  fuch  a  burthen  t0 
the  fubje£l,  that  it  wasena£led,  by  (taiute  13  and  i4Car.lIt 
c.  21.  that  no  fheriff  (except  of  London,  Weftmorlaodi 
and  townswhich  are  counties  of  themfeWes)  fiiould  keep  any 
table  at  the  affifes,  except  for  his  own  family,  or  give  any  pit- 
fents  to  the  judges  or  their  fervants,  or  have  more  thanfortjf 
men  in  livery :  yet,  for  the  fake  of  fafety  and  decency,  he 
may  not  have  lefs-  than  twenty  men  in  England  and  twelre 
in  Wales  ;  upon  forfeiture,.in  any  of  thefe  cafes,  of  200/*^ 

/     il.  The  coroner*s  is  alfo  a  very  antient  office  at  tlic  com* 

t  xnon  law.     He  is  called  coroner,  coronator^  becaufe  Be  haA 

^  principally  to  do  with  pleas  of  the  crown,  or  fuch  wherein 

the  king  is  more  imnr.ediately  concerned  ^   And  In  this  light 

«  z  Inft.  31.    4  Inft.  271. 


the  cuftody  of  men  of  the  grcatell  property*  in  the  coimtry,  ha 
©wn  eflate  ought  certainly  to  be  large,  that  he  may  be  above  aS 
temptation  to  permit  them  to  efcape,  or  to  join  them  in  the'' 
flight.  In  ancient  times  this  office  was  frequently  executed  by  tltf 
nobility  and  perfbns  of  the  higheft  rank  in  the  kingdom.  E^ 
hantitr  olim  ad  hoc  qffictum  potent\Jfimi  J^pcnumero  tottu^  regnifrtfCtrt^ 
biironcsy  comiteSf  duces^  interdum  et  regvmJU'tu  Spel.  GlofT.  Dbf^ 
Bifhops  alfo  were  not  unfrequently  fheriffs*  Richard  duke  ot 
Glouceftcr  (afterwards  Richard  the  third)  %vas  fhcrifF  of  Cumber- 
land five  years  together  (Buru.  H'ljl,  Cumh.  570.)  It  doesn^^ 
appear  that  there  is  any  exprefs  law  to  exclude  the  nobility  fro^ 
the  execution  of  this  office,  though  it  has  been  long  appropri^ 
to  commoners. 

(9)  By  ftatute  24  Geo.  III.  feff.  2.  g.  ^4.  fc(ft.  22.  nopolrf 
13  to  fuft'er  tippling  or  gaming  in  the  prifon,  or  to  fell  any  L^uo** 
therein,  under  the  penalty  of  10/.  to  be  recovered  by  difu-efs  np^ 
cgmicUott* 
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<lic  lord  chief  juftice  of  -the  kipg's  bench  is  the  principal 
coroner  in  the  kingdom,  and  may  (if  he  pleafes)  exercife 
the  jurifdi£lion  of  a  coroner  in  any  part  of  the  realm  ^  J3ut 
there  are  alfo  particular  coroners  for  every  county  of  Eng- 
land; ufually  four,  but  fometimes  fix,  and  fometimcs  [  347  i 
fewer  K.  This  office''  is  of  equal  antiquity  with  the  (hcriff ; 
and  was  ordained  together  with  him  to  keep  the  peace^  when 
ihc  earls  gave  up  the  wardfliip  of  the  county. 

He  is  ftill  chofen  by  all  the  freeholders  in  the  county  court  i 
as  by  the  policy  of  our  antient  laws  the  fherifFs,  and  con- 
fovators  of  the  peace,  and  all  other  officers  were,  who  were 
concerned  in  matters  that  affefled  the  liberty  of  the  people*  j 
and  as  vcrderors  of  the  fore  ft  ftill  are,  whofe  bufinefs  it  is  to 
fland  between  the  prerogative  and  the  fubjeft  in  the  execu* 
^on  of  thcforeft  laws.  For  this  .purpofe  there  is  a  writ  at 
common  law  de  coronatore  eligendo  ^  :  in  which  it  is  exprefsly 
commanded  the  flieriiF,  *'  quod  talcm  eligifac'iaty  qui  melius 
*^  ftfciat^  et  veiitf  ^t  po^ty  officio  illi  intenderej*  And,  in  or- 
der to  tSzGt  this  the  more  furely,  it  was  enafled  by  the  fta- 
^utc*  of  Weftm,  I.  that  none  but  lawful  and  dlfcreet  knights 
•ftould  be  chofen  ;  and  there  was  an  inftance  in  the  5  Edw. 
Hi.  of  a  man  being  removed  from  this  office,  .becaufe  he  was 
^nly  a  merchant™  (xo).  But  it  feems  it  is  now  fufficicnt  if  a 

f  4  Rep.  57.  *  F.  N.  B.  163. 

Z  F.N.  B.  163.  *  3  Edw.  I  c.  lo- 

^  Mirror,  c.  i.  §  ^  *»  2  Inft.  32. 
*  2  Inft.  5s8i 


(10)  That  tuiU  was  an  office  of  high  dignity  in  ancient  times, 
appears  from  Chaucer's  defcription  of  the  Frankelein  : 

At  feffions  ther  was  he  lord  and  fire, 
Ful  often  time  he  was  knight  of  the  fhirc, 
A  fhereve  hadde  he  ben,  and  a  coronpur,   ■ 
Was  no  whcr  fwnche  a  worthy  vavafour, 

^  Leiden,  tit.  hon.  2.  c.  5.  f.  4.  obferves,  that  fomc  copijs  have 
'^  toronour  ;  others  countour.  But  the  office  of  an  accountant  is 
^^^^Sly  inconfiftcnt  with  the  charadcr  defcribed,  uiilefs  a  coun- 
^^fignificd  an  cfclieator, 
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man  hath  lands  enough  to  be  made  a  knight  ( 1 1  )>  whether  he 
be  really  knighted  or  not  "* :  for  the  coroner  ought  to  haye  an. 
eflate  fufficicnt  to  maintain  the  dignity  of  his  officC)  an^ 
anfwer  any  fines  that  may  be  fet  upon  him  for  his  mifhcha.'-* 
viour  ** ;  and  if  he  hath  not  enough  to  anfwer,  his  fine  (hall 
be  levied  on  the  county,  as  the  punifliment  for  eleAing  an  ia  ^-' 
fufficient  officer  p.     Now,  indeed,  through  the  culpable  ncr— 
glcGt  of  gentlemen  of  property,  this  office  has  been  fufiere^::^ 
to  fall  into  difrepute,  and  get  into  low  and  indigent  hands      : 
fo  that,  although  formerly  no  coroners  would  condefcen 
to  be  paid  for  ferving  their  country,  and  they  were  by  th 
C  348  1  aforefaid  ftatutc  of  Weflm.  i.  cxprefsly  forbidden  to  take 
reward,  under  pain  of  a  great  forfeiture  to  the  king ;  yet  f( 
many  years  paft  they  have  only  defired  to  be  chofen  for  dm « 
fake  of  their  perquifites  :    being  allowed  fees  for  their  a  ^^ 
tendance  by  the  ftatute  3  Hen.  VII.  c.  i.  which  Gr  Edward 
Coke  complains  of  heavily  s  ;   though  fince  his  time  thc^ic 
fees  have  been  much  enlarged  ^ 

The  coroner  is  chofen  for  life :  but  may  be  removed, 
either  by  being  made  flierifF,  or  chofen  vcrdcror,  which  are 
offices  incompatible  with  the  other ;    or  by  the  king's  writ  Je 
coronatore  exonerando,   for  a  caufe  to  be  therein  affigned,  as 
that  he  is  engaged  in  other  bufinefs,  is  incapacitated  by  years 
or  ficknefs,  hath  not  a  fufficient  eftate  in  the  county,  or  lives 
in  an  inconvenient  part  of  it  *.  And  by  the  (latute  25  Gccll. 
c.  29.   extortion,  negleft,  or  mifbehaviour,  are  alfo  made 
caufes  of  removal. 

The  office  and  power  of  a  coroner  are  alfo,  likcthofeof 
the  flierifF,  either  judicial  or  miiiifterial ;  but  principally judi* 
ciah  This  is  in  great  meafure  afcertaincd  by  ftatute  4  Edwr.t 

n  F.  N.  B.  163,  164.  q  2Tnfl.  »io. 

•  Ji>iJ'  »  iitat.  a;;  Geo.  II.  c.  99* 

p  Mirr.  c.  i.   §  3.     2  Inft.  175.  «  f .  N.  B.  163,  164. 

(11)  Which  by  the Jatutum  dt  nfiHtihsy  I  Edw.  II.  wcrelao^ 
to  the  amount  of  20  /.  /rr  annum,  , 
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tjHicio  c9ronat9ris ;  and  confiftsy  (irft,  in  inquiring^  when 
y  perfon  is  flain,  or  dies  fuddenlyt  or  in  prifon,  concerning  \ 
e  manner  of  his  death.  And  this  muft  be  *^fuper  vifum  ' 
c»rporlr^\**  for,  if  the  body  be  not  found,  the  coroner  can- 
't fit'.  He  muft  alfo  (it  at  the  very  place  where  the  death 
ppened ;  and  his  inquiry  is  made  by  a  jury  from  four,  five, 
fix  of  the  neighbouring  towns,  over  whom  he  is  to  prefide. 
any  be  found  guihy  by  this  inqueft  of  murder  or  other  ho- 
icide,  he  is  to  commit  them  to  prifon  for  farther  trial,  and 
alfo  to  inquire  concerning  their  lands,  goods  and  chattels^ 
lich  are  forfeited  thereby  :  but,  whether  it  be  homicide  or 
t,  he  muft  inquire  whether  any  deodand  has  accrued  to  the 
igi  or  the  lord  of  the  fi'anchife,  by  this  death  :  and  muft 
rtify  the  whole  of  this  inquifition  (under  his  own  feal  and  [  349  ] 
sfeals  of  the  jurors")  together  with  the  evidence  thereon, 
the  court  of  king's  bench,  or  the  next  afiifes.  Another 
inch  of  his  office  is  to  inquire  concerning  (hipwrecks; 
d  certify  whether  wreck  or  not,  and  who  is  in  pofTeflion  of 
:  goods.  Concerning  treafure- trove,  he  is  alfo  to  inquire 
10  were  the  finders,  and  where  it  is,  and  whether  any  one 
fufpeded  of  having  found  and  concealed  a  treafure; 
and  that  may  be  well  perceived,  (faith  the  old  ftatute  of 
Edw.  I.)  where  one  liveth  riotouily,  haunting  taverns, 
and  hath  done  fo  of  long  time  :"  whereupon  he  might  be 
^ed,  and  held  to  bail,  upon  this  fufpicion  only. 

The  minifterial  office  of  the  coroner  is  only  as  the  (herifPs 
>ftitute.  For  when  juft  exception  can  be  taken  to  the 
•fifi^,  for  fufpicion  of  partiality,  (as  that  he  is  interefted  in 
-  fuit,  or  of  kindred  to  either  plaintifFor  defendant,)  the 
Hrcfs  muft  then  be  awarded  to  the  coroner,  inftead  of  the 
^iff,  for  execution  of  the  king's  writs"." 

4  Inft.  171.  **  quern  nfuJntratum  ti  caejum.  Peteft  emm 

Thus,  in  the  Gothic  conAitutiony  <*  bonto  etiam  ex  ai-.a  cau/a  Juhito  mcri*^* 

^fc   any  tine    wis    payable    by  the  Stirrnhook  de  jure  Gotbor,  I.  3.  c.  4. 
[HbourhorMi,  for  the  Htughtrr  of  a         u  Stat.  33Hen.  Vlll.  c.  12.     J  Sc% 

^  theain,  "  de  ecrpore  dtHHi  ctnftare  P.  &  M.  c  13.   z  Wc(V. Symbol.  §310. 

P'^ttbat\  i,e,   nort  tarn  fuiJJ'e  al'iquem  Cronipt.  264.  Tremain.  P.  C.  61 1  • 
**  tnritciio  lji9.  mortyum   invent um,         ^  4lnfl.  ^71. 
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,'        III.  The  next  fpecies  of  fuboidinate  magiftraUs,  who  ^ 
\     1  am  to  confidcr,  are  juftices  of  the  peace  ;  the  principal     ^ 
',    whom  is  the  cujies  roiulorum^  or  keeper  of  the  records  of  Lj^^ 
\   county.     The  common  law  hath  ever  had  a  fpccial  care  ^xii 
regard  for  the  confervation  of  the  peace  ;  for  peace  is  zhc 
very  end  and  foundation  of  civil  fociety.     And  therefore, 
before  theprefcnt  conftitution  of  juftices  was  invented,  there 
were  peculiar  officers  appointed  by  the  common  law  for  the 
maintenance  of  the  public  peace.     Of  thefe  fome  had,  and 
ftill  have,  this  power  annexed  to  other  offi.ces  which  they 
hold;  others  had  it  merely  by  itfelf,  and  were  thence  naaae4 
cufiodes  or  confervatores  pacts.     Thofe  that  were  (o  ^rttitt 
officii  ftill  continue :  but  the  latter  fort  are  fuperfeded  by  thQ 
modern  juftices. 

The  king's  majefty  ^  is,   by  his  office  and  dignity  royal, 

the  principal  confervator  of  the  peace  within  all  his  dorol* 

r  3^0  ]  nionsj  and  may  give  authority  to  any  other  to  fee  the  peace 

kept,  and  to  puniffi  fuch  as  break  it:  hence  it  is  ufuzllf 

called  the  king's  peace.     The  lord  chancellor  or  keeper,  the 

lord  treafurer,  the  k)rd  high  fteward  of  England,  the  lord 

marefchal,  the  lord  high  conftable  of  England,  (when  any 

fuch  officers  are  in  being,)  and  all  the  juftices  of  the  court  of 

king's  bench,  (by  virtue  of  their  offices,)  and  the  mafterof 

the  rolls,  (by  prcfcription,)  are  general  confervators  of  the 

peace  throughout  the  whole  kingdom,  and  may  commit  all 

breakers  of  it,  or  bind  them  in  recognizances  to  keepit** 

the  other  judges  are  only  fo  in  their  own  courts,    ThccofO* 

ner  is  alfo  a  confervator  of  the  pence  within  his  own  coUfl* 

ty^;    as  is  alfo  the  flierifF'*,  and  both  of  them  may  take* 

recognizance  or  fecurity  for  the  peace.  Cf8)nftables,  tythiog* 

men,  and  the  like,  are  alfo  confervators  of  the  peaceliithio 

their  own  jurifdiftions;  and  mny  apprehend  all  breakcrsoi 

the  peace  and  commit  them,  till  they  find  fureties  fortbetf 

keeping  it  *. 

w  Laynbard.  Eiscnarch.  12.  «  F.N.  B.  81. 

»  Lamb.  12.  •  Lamb.  14. 

y  Brition.  3. 
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at  were,  without  any  office^  fimply  and  merely 
of  the  peace,  either  claimed  that  power  by  pre* 
or  were  bound  to  exercife  it  by  the  tenure  of 
J  or,  laftly,  were  chofen  by  the  freeholders  ia 
court  before  the  (herifF;  the  writ  for  their  elec- 
ig  them  to  be  chofen  **  dt  prohiorthus  et  pottntiorU 
tusfui  in  cuJlodespacis^V    But  when  queen  Ifabely 
Edward  II,  had  contrived  to  depofe  her  hufband 
refignation  of  the  crown,  and  had  fet  up  his  foa 
.  in  his  place ;  this,  being,  a  thing  then  without 
England,  it  was  feared  would  much  alarm  the 
lecially  as  the  old  king  was  living,  though  hur* 
from  caftle  to  cadle ;  till  at  lad  he  met  with  an 
:ath.     To  prevent  therefore  any  rifings,  or  other 
of  the  peace,   the  new  king  fent  writs  to  all 
in  England,  the  form  of  which  is  preferved  by  [  351  3 
/'a]nngham%    giving  a  plaufible  account  of  the 
his  obtaining  the  crown ;  to  wit,  that  it  .was  done 
beneplacito :  and  withal  commanding  each  fherifF 
ace  be  kept  throughout  his  bailiwick,  on  pain  and 
inheritance  and  lof^  of  life  and  limb.     And  in  a 
after  the  date  of  thefe  writs,  it  was  ordained  in 
^  that,  for  the  better  maintaining  and  keeping  of 
1  every  county,  good  men  and  lawful,  which  were 
ners  of  evil,  or  barretors  in  the  country,  fhould 
:o  keep  the  peace.     And  in  this  manner,  and  upon 
•n,  was  the  eleftion  of  the  cohfcrvators  of  the  peace 
i  the  people,  and  given  to  the  king';  this  aiTign- 
r  conftrued  to  be  by  the  king's  permiffion  **.     But 
ere  only  called  confervators,  wardens,  or  keepers  of 
till  the  ftatute  34  Edward  HI.  c.  i.  gaye  them  the 
Tying  felonies ;  and  then  they  acquired  the  more 
:  appellation  of  judicesj. 

;•  S  Lamb.  ^o. 

h  StJt.  4  Edw.  III.  €•  a.     sS  £(lw» 

III.  ft.  2.C.  2. 
D.  1327.  j  Lamb*  2j. 

dw.  ill.  c.  16. 

ThE8& 


1 


■ 

These  juftlces  are  appointed  by  the  king's  fpecial  coitr- 
miffion  under  the  great  feal,  the  form  of  which  was  fettl^ 
by  all  the  judges,  A.D.  1590^     This  appoints  them  all  ^ 
jointly  and  feverally,  to  keep  the  peace^  and  any  two  or  m^j^ 
of  them  to  inquire  of  and  determine  felonies  and  other  mf/l 
demefnors :  in  which  number  fome  particular  juftices,  or  one 
of  them,  are  dire&ed  to  be  always  included,  and  no  bu(ine6 
to  be  done  without  their  prefence;  the  words  of  the  com- 
miflion  running  thuSf  ^'  quorum  aliqutm  vejiruntj  A,  B»  C,D» 
**  bfc.  unum  effe  volumus  i^  whence  the  perfons  fo  named  aie    i 
ufually  called  juftices  of  the  quorum.     And  formerly  it  wai 
cuftomary  to  appoint  only  a  fele&  number  of  juftiees,  emi* 
sent  for  their  (kill  and  difcretion,  to  be  of  the  quorum',  bat  * 
now  the  practice  is  to  advance  almoft  all  of  them  to  that  dig- 
nity,  naming  them  all  over  again  in  the  quorum  claijfe,  except 
perhaps  only  fome  one  inconfiderable  perfon  for  the  fake  of 
r  2C2  1  propriety:  and  no  exception  is  now  allowable,  for  not  ex* 
prefling  in  the  form  of  warrants,  ^c.  that  the  juilice  whs 
ifTued  them  is  of  the  quorum  ^.     When  any  juftice  intends (0 
a£l  under  this  commifiion^  he  fues  out  a  writ  of  Jedimusf^ 
ieftatemy  from  the  clerk  of  the  crown  in  chancery,  empower* 
ing  certain  perfons  therein  named  to  adminifter  the  ttw 
eaths  to  bim^  which  done,  he  is  at  liberty  to  a£l. 

Touching  the  number  and  qualifications  of  thefe  juftices; 
it  was  ordained  by  ftatute  18  Edw.  III.  c.  2.  that  ivtooxihrtft 
of  the  bed  reputation  in  each  county,  (hall  be  ailigned  to  k 
•  keepers  of  the  peace.  But  thefe  being  found  rather  too  ft^ 
for  that  purpofe,  it  was  provided  by  ftatute  34  Edw.  lu* 
c.  X.  that  one  lord,  and  three,  or  four,  of  the  rooft  worthf 
men  in  the  county,  with  fome  learned  in  the  law,  (hall  be 
made  juftices  in  every  county.  But  afterwards  the  number ^^ 
juftices,  through  the  ambition  of  private  perfons,  became  b 
large,  that  it  was  thought  neceffary  by  ftatute  1 2  Ric,  U.c  io» 
iand  14  Ric.  II.  c.  1 1.  to  reftrain  them  at  firft  to  fix,  and  after* 

*  Lamb.  43.  I  Stat  26 Geo.  II.  c.  27.    S«J* 

k  See  the  form   itfclf,   Lamb.    35.     ilat*  7  Geo.  Ill*  c>  zx. 

Burb.  tit.  Juftices,  §  k  . 
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ids  to  eight  only.  But  this  rule  is  now  difregardedj  and  the 
ife  feems  to  be^  (as  Lambard  obferved  long  ago'*,)  that  the 
)«iring  number  of  (latute  laws,  committed  from  time  to  time 
the  charge  of  juftices  of  the  peace,  have  occafioned  alfo 
id  ?ery  reafonably)  their  encreafe  to  a  larger  number.  And^ 
to  their  qualifications,  the  (litutes  juft  cited  dheQ.  them  to 
of  the  bed  reputation,  and  mod  worthy  men  in  the  county: 
d  the  (latute  13  Ric.  II,  c.  7.  orders  them  to  be  of  the 
oft  fufficient  knights,  efquires,  and  gentlemen  of  the  law* 
Ifo  by  ftatute  2  Hen.  V.  ft.  1.  c.  4.  and  ft.  2.  c.  i.  they 
uft  be  rcfident  in  their  feveral  counties.  And  becaufe^ 
mtrary  to  thefe  ftatutes,  men  of  fmall  fubftance  had  crept 
ito  the  commiffion,  whofe  poverty  made  them  both  covet- 
18  and  contemptible,  it  was  enafted  by  ftatute  18  Hen.  VL 
11.  that  no  juftice  (hould  be  put  in  commiiliop,  if  he 
id  not  lands  to  the  value  of  20/.  per  annum.  And,  the 
tte  of  money  being  greatly  altered  fince  that  tlme^  it  is  now 
sadedby  ftatute  5  Geo.  II.  c.  18.  that  every  juftice,  except  [  353  } 
lis  therein  excepted,  fliall  have  100/.  per  annum  chzr  d 
lldeduAions  (12);  and,  if  he  afts  without  fuch  qualification, 
« (hall  forfeit  100/.  This  qualification  "  is  almoft  an  equiva- 
'nt  to  the  20/.  per  annum  required  In  Henry  the  fixth's 
ime ;  and  of  this°  the  juftice  muft  now  make  oath.  Alfo  it 
I  provided  by  the  aft  5  Geo.  II.  that  no  praGifing  attorney, 

'^Lamb.  34.  \n  Wm  chronicofi  pret'iejum. 

^  See  biibop  Fleetwood's  calculations         ^  Stat.  iS  Geo.  11.  c.  ao. 


{12)  The  18  Geo.  II.  c.  20.  is  the  laft  ftatute  which  prefcribes 
^^  qualifications  of  juftices  of  the  peace.  This  clear  cftate  of 
'00/.  per  annum f  may  confill  cither  in  freehold  or  copyhold,  an 
^*tc  of  inheritance  or  for  life,  or  even  in  a  term  for  21  years. 
^  tcverfion  or  remainder  after  one  or  more  hves  of  the  value  of 
i^L  per  annum  is  alfo  a  qualification.  But  this  does  not  extend 
'^^  corporation  juftices,  or  to  the  eldeft  fons  of  peers,  and  of  gcn- 
^cn  qualified  to  be  knights  of  (hires,  the  ofTiccrs  of  the  board  of 
P^n  cloth)  principal  officers  of  the  nary,  under  fecrctan'es  of 
^*t€,  heads  of  colleges,  or  to  the  mayors  of,  Cambridge  and  Ox- 
'^  all  of  whom  may  a<5l  without  any  quah'ficaticjn  by  cftate. 

1 3  folicitor^ 
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folicitori  or  pro£torj  (hall  be  capable  of  a£ting  as  a  juftict 
of  the  peace  {13  J. 

As  the  office  of  thefe  jufticcs  is  conferred  by  the  king,  foit 
fubfifts  only  during  his  pleafure;  and  is  determinable,  i.Bf 
the  demife  of  the  crown  ;  that  is,  in  fix  months  afte^^  But 
if  the  fame  juflice  is  put  in  commiflion  by  the  fucceflbr,  he  ^ 
ihall  not  be  obliged  to  fue  out  a  new  dedimus,  or  to  fwcarto 
his  qualification  afrcfh  "i :  nor,  by  reafon  of  any  new  coo* 
jmiffion,  to  take  the  oaths  more  than  once  in  the  fame  reign'. 
^,  By  exprefs  writ  under  the  great  feal%  difcharging  any  par- 
ticular perfon  from  being  any  longer  juftice.  3.  By  fupert 
feding  the  commiflion  by  writ  oi  fuperfedeas^  which  fufpcndi 
the  power  of  all  the  juftices,  but  docs  not  totally  dcftroyit; 
feeing  it  may  be  revived  again  by  another  writ,  called  a /iv- 
£edendQ.  4.  By  a  new  conwniflion,  which  virtually,  though, 
filently,  difcharges  all  the  former  juftices  that  are  not  include 
ed  therein ;  for  two  commiiBons  cannot  fubfifl:  at  once.  f.Bf 
acceffion  of  tfie  office  of  (hcrifF  or  coroner '  ( 14).  Fonncff 
ly  it  was  thought,  that  if  a  man  was  named  in  any  commif* 
(ion  of  the  peace,  and  had  afterwards  a  new  dignity  confer- 
red upon  him,  that  this  determined  his  office ;  he  no  longer 
anfwering  the  defcription  of  the  commiflion :  but  now' 
it  is  provided,  that,  notwithftanding  a  new.  title  of  dignitfi 
the  juftice  on  whom  it  is  conferred  ihali  ft  ill  continue  i 
juftice* 

The  power,  office,  and  duty  of  a  juftice  of  the  peace  de- 
pend on  his  commiffion,  and  on  the  feveral  ftatutcs  whic» 

P  Stat  1  Ann.  c.  8.  •  Lamb.  67. 

<1  Stat.  I  Geo.  III.  c.  13.  <  Stat,  i  Mar.  ft  i.  c  ^ 

*    V  Stat.  7  Geo.  III.  c.  9.  «  Sut.  i  Edw.  VI.  c.  7. 


(13)  For  any  county. 

( 14)  A  fhcriff  cannot  ad  as  a  juftice  during  llip  year  of  hisofecj 
but  neither  the  flatutc  referred  to,  nor  I  apprehend  any  otW 
ftatute,  difquallfies  a  coroner  from  ading  as  a  juftice  of  the  JX***^ 
|vor  do  the  two  ofBces  m  their  nature  fcem  incompatible^ 


)je£l8  of  his  jurifdi£lioa«     His  commifliony 
him  fingly  to-  conferve  the  peace ;  and  there- 

the  power  of  the  antient  confervators  at 
(T^  in  fupprefTing  riots  and  affrays,  in  taking 
c  peace,  and  in  apprehending  and  commit- 
other  inferior  criminals.  It  alfo  empowers 
e  to  hear  and  determine  all  felonies  and  other 
I  is  the  ground  of  their  jurifdi£lion  at  fef- 
/^hich  more  will  be  faid  in  it's  proper  place. 
3wers  given  to  one,  two  (16),  or  more  juftices 
atutes,  which  from  time  to  time  have  heaped 
1  an  infinite  variety  of  bufinefs,  that  few  care 
id  fewer  underftand,  the  office;  they  are  fuch 
importance  to  the  public,  that  the  country  is 
to  any  worthy  magiftrate,  that  without  fini- 
s  own  will  engage  in  this  troublefomc  fervice. 

if  a  well-meaning  juftice  makes  any  unde- 
is  praclice,  great  lenity  and  indulgence  arc 
n  the  courts  of  lawj  and  there  are  many  fta- 
protedl  him  in  the  upright  difcharge  of  his 
,  among  other  privileges,  prohibit  fuch  juf- 
ig  fued  for    any   overfights  without   notice 

[ac.  I.  c.  5.  21  Jac.  I.  c.  12.  24 Geo.  II.  c.  44. 


Ions  cannot  be  held  without  the  prefencc  of  two 

ftatutc  requires  any  aft  to  be  done  by  two  jufticcf, 
1  cflablilhcd  rule,  that,  if  the  aft  is  of  a  judicial  na- 
iilt  of  difcrction,  the  two  juftices  mud  be  prefent  to 
1  it,otherwife  it  will  be  void;  as  in  orders  of  removal 
e  appointment  of  overfccrs,  and  the  aUowance-of 
f  a  parifh  apprentice;  but  where  the  aft  n  merely 

may  aft  fq>arately,  as  in  the  allowance  of  a  poor 
le  only  aft  of  two  jullices,  which  has  yet  been  con- 
tilerial;  and  the  propriety  of  this  conftruftion  has 
lioned.     3  T.  Rep,  380. 

•en  held,  that  an  order  of  removal  figned  by  two 
jr  is  not  void  but  voidable,  and  can  only  be  avoided 

the  fcflions.    4  7*.  R.  596. 

beforehand^ 
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beforehand ;  and  ftop  all  fuits  begun>  on  tender  made  c^ 
fbfHcient  amends  (17).  But,  on  the  other  hand,  any  ma^ 
cious  or  tyrannical  abufe  of  their  office  is  ufuaily  fevers 


(17)  It  behoves  every  magiftratc  to  be  acquainted  with  the  lair 
and  the  extent  of  his  authority,  and  he  may  be  compelled  to  make 
an  adequate  compenfation  to  thofe  who  fuffer  by  his  ignorance  or 
inadvertence :  but  to  protcdi  him  from  being  haraffed  by  vcxatioui 
a£^ioas,  it  is  provided,  that  he  (hall  have  notice  of  any  adion  com- 
menced againil  him,  and  the  caufe  of  it,  one  month  before  the 
writ  is  fued  out,  or  a  copy  of  it  ferved  upon  him,  by  a  writing 
from  the  attorney  of  the  party,  who  (hall  indorfe  upon  it  his  name 
and  refidtncc.     The  magiftrate  may  afterwards  tender  amends, 
and  plead  fuch  tender  with  the  general  ifTue  and  any  other  pica. 
And  if  the  fum  tendered  be  thought  fufficient  by  the  jury,  he  ihall 
obtain  a  vcrdidl  with  a^fts.   This  adlion  Uiuft  be  commenced  within 
fix  months  after  the  injury  complained  of.  2^Gt:o.  II.  c.  44. 

But  if  a  magiftrate  abufcs  the  authority  repofed  in  him  by  the    ! 
law,  in  order  to  gratify  his  malice,  or  promote  his  private  intercfts 
or  ambition,  he  may  be  punifhed  alfo  criminally  by  indidmcnt  or 
information.     But  the  court  of  king's  bench  have  frequently  de- 
clared, that  though  a  juftice  of  peace  fiiould  aft  illegally,  yet,  if 
he  has  afted  honeftly  and  candidly,  witliout  any  Lad  view  or  ill 
intention  whatfoevcr,  the  court  will  never  puuifli  him,  by  the  extra- 
ordinary mode  of  an  information,  but  will  leave  the  party  complain* 
ing  to  the  ordinary  method  of  prcfecution  by  adlion  or  indidmcnt 
2  Bur,  1 162.     And  in  no  cafe  will  the  court  grant  an  informaiKMi 
tpilefs  an  application  for  it  is  made  within  the  fecond  term  after  the 
oficnce  committed,  and  notice  of  the  application  be  prcviouHy 
given  to  the  jiiiUce^  and  unlefs  the  party  injured  will  undertake  to 
bring  no  a«Slion.     And  if  the  party  proceeds  both  by  a6h*on  and 
indidment,  the  attorney  general  will  grant  a  Wi/ro/ryai  to  the 
inditlment.     Indeed,  where  a  juftice  has  committed  an  involuntary 
error,  without  any  cornipt  motive  or  intention,  it  may  be  qucteO' 
cd  whether  it  is  an  indiftable  offence;  for  the  aft  in  that  cafe  tf 
cither  null  and  void,  or  the  juftice  is  anfwerable  in  damages  for  J* 
the  confequences  of  it.     It  is  the  objeft  of  all  punifhiiient  to  ]^^' 
Tent  a  repetition  of  the  aft ;  and  it  would  be  abfurd  t5  punifhaw^ 
^r  an  involuntary  aft,  or  for  that  which  he  has  neither  power  oof 
if?xll  to  avoid* 

pimiibedf 
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cd  ;  and  all  perfons  who  recover  a  verdiA  againit  a 
I  for  any  wilful  or  malicious  injury,  are  intitled  to 
:cofts  (i8). 

is  impoQible  upon  our  prefent  plan  to  enter  minutely 
le  particulars  of  the  accumulated  authority,  thus  com- 
I  to  the  charge  of  thefe  magiftrates.  I  muft  therefore 
nyfelf  at  prefent  to  fuch  fubfequent  part  of  thefe  com* 
lies,  as  vrill  in  their  turns  comprize  almofl:  every  ob- 
f  the  juftices'  jurifdi£lion  :  and  in  the  mean  time  re- 
end  to  the  ftudent  the  perufal  of  Mr.  Lambard's  Wr/- 
I,  and  Dr.  Burn's  jujlice  of  the  peace;  wherein  he  will 
very  thing  relative  to  this  fubjeA^  both  in  antient  and 
m  pra£ltcey  coIle£led  with  great  care  and  accuracy^ 
ifpofed  in  a  moft  clear  and  judicious  method. 

HALL  next  confider  fome  officers  of  lower  rank  than  [  355  J 
which  have  gone  before^  and  of  more  confined  jurifdic« 
but  (lill  fuch  as  are  univerfally  in  ufe  through  every 
>f  the  kingdom. 

.  Fourthly,  then,  of  the  condable.  The  word 
(/r  is  frequently  faid  to  be  derived  from  the  Saxon^ 
g-p:apel,  and  to  fignify  the  fupport  of  the  king* 
as  we  borrowed  the  name  as  well  as  the  office  of  con« 
:  from  the  French,  I  am  rather  inclined  to  deduce  it, 
Gr  Henry  Spelman  and  Dr.  Cowel,  from  that  language : 
:in  it  is  plainly  derived  from  the  Latin  comes  fabuli^  an 
r  well  known  in  the  empire ;  fo  called,  becaufe,  like  the 
condable  of  France,  as  well  as  the  lord  high  conilable 
iglandi  he  was  to  regulate  all  matters  of  chivalry,  tilts, 
lament^,  and  feats  of  arms,  which  were  performed  on  ' 
back  (19).  This  great  office  of  lord  high  condable  hath 


\)  That  iSf  where  the  judge  certifies  in  court  that  the  injiiry 
dlful  and  msMciovA. 

))  We  may  form  a  judgment  of  his  power,  and  the  condi- 
i  the  people  of  this  country  in  the  fifteenth  century,  from 

liie 
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been  difufed  In  England,  except  only  upon  great  and  folem 
occafions,  as  the  king's  coronation  and  the  like,  ever  (in 
the  attainder  of  Stafford  duke  of  Buckingham  under 
.    Henry  VIII ;  as  in  France  it  was  fupprefled  about  a  centi^i-^ 
after  by  an  edi£t  of  Louis  XIII  ^ :  but  from  his  ofEce,  {^ys 
Lambard  f,  this  lower  con(lable(hip  was  at  fird  drawn  and 
fetched,  and  is  as  it  were  a  very  finger  of  that  hand.    For 
the  (latute  of  Winchefter  %  which  firft  appoints  them,  dl- 
TcGts  that,  for  the  better  keeping  of  the  peace,  two  confta- 
bles  in  every  hundred  and  franchife  ihall  infpe£k  all  matters, 
relating  to  arms  and  armour. 

Constables  are  of  two  forts,  high  conftables^  and  petty 
^'conftables.  I'he  former  tirere  firft  ordained  by  the  ftatuteof 
Winchefter,  ae  before-mentioned ;  are  appointed  at  the 
court  leets  of  the  franchife  or  hundred  over  which  they  prc- 
fide,  or,  in  default  of  that,  by  the  juftices  at  their  quarter 
C  356  ]  feflions;  and  are  removable  by  the  fame  authority  that  ap- 
points them  '.  The  petty  conftables  arc  inferior  officers  in 
every  town  and  parifh,  fubordinate  to  the  high  conftable  of 
the  hundred,  firft  inftituted  about  the  reign  of'Edw.IlP. 
Thefe  petty  conftables  have  two  offices  united  in  them;  tbe 
one  antient,  the  other  modern.  Their  antient  office  is  that 
of  headborough,  tithing-man,  or  borfholder ;  of  whom  we 
formerly  fpoke  *=,  and  who  are  as  antient  as  the  time  of  king 
Alfred  :  their  more  modern  office  is  that  of  conftable  merely; 
which  was  appointed  (as  was  obferved)  fo  lately  as  the  reign 
of  Edward  III,  in  order  to  affift  the  high  conftable  ^.    h^ 

xPhilip'i  life  of  Pole.  ii.  ixx,  b  Sptlm.  Gloff.  148. 

7  of  conftables.   5.  <*  page  1x5. 

*  ijEdw.  I.  c.  6.  d  Lamb.  9. 

a  Salic  1 50^ 

ifce  foUowing  claufe  in  a  commiffion  in  the  7  Edw.  IV\  to  Richard 
carl  Rivers :  Plenam  poiejlatem  et  auSoritatcm  damus  et  commhtimut  ti 
cognofcendum  et  proccdendum  in  omnibus  ct  Jingtdit  cati/u  et  wgofut  v 
(i  Juper  crimtne  Ufx  majejlailsy  feu  ipftus  occajione^  C£terifqve  cttuJis(U^"'^ 
hufcttnquey  fummarle  et  de  piano  j  Jinejirrpitu  etjigurdjudkuj  foi^J^ 
vmtate  wfpedd.  Rym.  Foed.  torn.  xi.  p.  582. 

in 


.e  anticntiheailborQughsy-itidiiiig-inenVaiid  bcniU 
t:  .mado  ufe  of?  feo  fervc:*'.iis  .pHtfsiQOiiftableftiL 
fo  generally^'  but  that  in-maajc^pfaect  they  fttUi 
;in£l  officers  from  fho  coriilabk^.  iThey  are  alK 
le  jury  at  the  coui;t  Icet;  or  if  /DO  court  Jeet  be- 
po#iU€4;.by;twQ.]uftice8of  the-pdvccb^  '•-'.•. 

Tal  duty  of  alFconftibles;  blfrfif  tt^'ihd-pctty^,* 
:  the  othtr  offiicets,  is  to  keep* the  Iclhg^s  peace  iti" 

d{ftri£ls;  and  to  that  purpbfe  they  are  ariilefl* 
irge  powers,  oJT  arrefting,  anil  imptironihgy  ^oC 
en  houTes,  and  the  like :  of  the  extent  of  which' 
ifidering  what  manner  of  hien  are  fortKe'mott' 
:o  thefe  offices,  it  is  perhaps  very  well' thsft  they 
|r  kept  in  ignorance  ( 2o).    One  of  their  priMipal 
ig  from  the  ftatute  of -Winchefter,  iD^hich  apj;>oint8' 
keep  watch  and  ward  in  their  refpe{U?e  juKfdic^ 
rd,  guard,  or  cuftodia^  is  chiefly  appHed  ^  the* 
1  order  to  apprehend  rioters^  and*  n>lAefa"on  thc^ 
the  manner  of  doing  which  i§.le£t  ti  the  di{^ 
ic  jufticesrof  the  peace  and  the  ooilftab)e.(?  tfaei 
ing  however  anfwerable.foridl  tobberiea'^ommit^i 

by  day  light,  for  having  kept 'negligent  guard.*- 
ropevly  applicable  to  the  night  only,  (being  calledt 
Teutonic  anceftbra  wacbt  oi  waSa^)  4ind  it  be-^* 
ime when wardends, and endS' when  that begihsffir  357  ] 
ftatute  of' Winchefter,  in*  walled  towns  th^  gates 
fed  from  funfetting  10  funri6ngt  and  watok  fliall^ 
:Very  borough  and  town,  efpecially  in  the  ftinim'er'  u  '11  1 
l^rehcnd  all  rogues,  vagabonds,  and  night*waikcit»' 
them,  give  an  account  of  tbcmfelves.    .'The  ctoHM 

appoint  watchmen,  at  'his  difcretion,  regblaMd^ 
3m  of  the  place)  and  thefe,  being  his' deputiesi' 

T<5X:ar.lI.  c.  11.  .  .  *   "«VMar.  C>/i*W/(ir.  IflbdW.  FupU^  i. 
<«»o*-:  ::    'v;-^.  A^«5«        , :■ 

exfLr lionet  qy fit  jwiffas^  -..    i  • 

I  *  -  I  .      - 

heir  powers  are  dangerous,  they  ought  te  be  curtailed 
lature;  but  furcly  every  officer  ought  to  know  the  eX- 
luty  and  autbontj. 
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hxwe  far  the  time  being  the  antfaoritr  of  their  priocipaL 
Bnty  with  fegaid  to  the  infinite  number  of  other  minute  da* 
tieS)  that  are  laid  upon  conftablea  by  a  drrerfitT  of  ftitutdi 
I  moft  again  refer  to  Mc  Lambard  and  Dr.  Bum;  ia  wbofe 
eompilationft  ma?  be  aifo  feen,  what  powera  and  dntits  b^ 
long  to  tho  conftabk  or  tithing>man  indiffrreatlj,  and  wht 
to  the  conftable^nly :  for  the  conftablc  may  do  whaterer  the 
tithingrmao  may ;  but  it  docs  not  hold  /  naverfg^  the  tkhii 
man  not  having  an  equal  power  with  the  conftable. 

V.  We  arc  next  to  confidcr  the  (unreyera  of 

tirayfl.     Every  p.iri(h  is  bound  of  common  right  to  keep  dM, 

high  cpads,  that  go-  through  it,  ia  good  and  fuficieat  i»^ 

p^ir  \  unlefs  ^j  reafoa  of  the  ter.ure  of  lands,  or  othenrifi^ 

thia  care  isconffgned  to  fome  particular  prif  aic  perfon.  FfM 

thia  burthen  no  man  was  cJieaapt  by  our  andent  laws,  vltif* 

eyer  other  immunUks  he  qn^ht  enjoy :  this  being  partoltk 

Uinodk  necfjfitaty  to  which  every  man's  eftate  ipas  fubjcA; 

VS2.  txp^tio  €9nira.  bffitm^  arcium  cmfirucik^  eiponfium.n* 

paraii^    'Btr^  though  the  reparation  of  bridges  only  is  ex« 

preflody  yet  that  of  roads  alfo  muft  be  uoderftood}  asiatir 

Roman  hw,  aiw/huBmei^  rtparathnefyue  iiinarum  it  fuitmth 

fiMlium  genus  homnum^  nuUmfqut  ^ffutatis  ac  'Vem^aAms  ph* 

rititf  orfarecportitK   And  indeed  now^  for  the  moft  j^it,  tbs 

care  of  the  roads  only  feems  to  be  left  to  pariihes;  that  of 

"   -  - :     bridges  being  m  great  meafure  devolved  upon  the  couotf  it 

large,  by.  ftatute  a^Hen*  Vill.  e.  5.    If  the  parift  negled* 

cd  thcfe  repaars,  they  might  formerly,  as  they  may  ftiU,  bi- 

t  35^  ]  iotiiAed  for  fuch  their  neglefb:  but  it  was  not  then  incsm* 

bent  on.  any  parricular  officer  to  call  the  parifli  together,  vai 

fck  them  upon  this,  work;  for  which  leaibn  by  the  ftatsio 

a  &  3  Fh«  ScMmCU,  furveyors  of  the  highways  weieordcffA 

tp  .be  chofen  in  every  parifli  K 

These  funreyors  were  originallyi  accordii^  tp-Arft**'^ 
«>f  Pliilxp  and  Mary,  to  be  appointed  by  the  cotiftable  nA 
church-wardens  of  the  pari(h ;   but  now  they  are  coofti- 

'*C.  It.  74,4^  ApttH  iiicmtbatthdnfVtiJBfCcK^ 

I  Tbii  offi^.Mik  DaltoOiCjuil.  cip.  nt|i<r  more  difaitjr  mi  aihoHiif  tk» 

50.)  faji,  €JLt€tiy  gofweh  that  of  the  ount  not  only  frooi  comf^dmlba^ 

^arwott mfMi sf  tfie RoitttMi  hfUk  tfagiWa»kui|aadiiiaidias,(l^l^*^ 
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buted  hj  two  ttetgbbouring  juftices,  out  of  fach  inhabitants 
Mr  dthersy  as  are  defcribed  in  ftatute  13  Geo.  III.  c.  78.  and 
mj  kxvt  iaIjTtes  aliot'ted  them  for  their  trouble. 

Theik  ofRce  ;lnd  duty  (infills  in  putting  in  ex^tifiori  2i 

hiritty  of  laWs  for  the  repairs  of  the  public  highways  ;  that 

Is,  of  tirays  leading  from  one  town  fo  another  :  all  which  zri 

low  reduced  into  One  ^St  by  ftatute  13  Geo.  HI.  c.  7I.  whtcH 

enaAs,    i.  That  they  may  remove  all  annoyances  in  th6 

bighwayS)  orgWe  notice  to  the  owner  to  temofe  them }  whd 

is  liable  to  penalties  on  non-compliance.     2:  They  are  to  call 

fbgcdier  all  the  inhabitants  and  occupiers  of  hnds,  tenements, 

ihd  hereditaments  within  the  parifh,  fix  ditys  in  every  year,  to 

nhour  in  fetching  materials  or  repairing  the  highways:  aH 

perfons  keeping  draughts  (of  three  horfes,  5cc.)  or  occupying 

landsy  being  obliged  to  fend  a  team  for  eVery  draught,  and  for 

every  50  A  a  year,  which  they  keep  or  occupy;  perfons  keeping 

kfs  than  a  draught,  or  occupying  lefs  than  50/.  a  year,  to 

contribute  in  a  lefs  proportion ;  and  ail  other  perfons  chargCi* 

Ale,  between  the  aged  of  eighteen  and  fizty-fivei  to  work 

^f  find  a  labourer.     But  they  may  compound  with  the  fur** 

^yors,  at  certain  eafy  rates  eftablifhed  by  the  a^.     And 

^cry  cartway  leading  to  any  market-town  mud  be  made 

^cnty  feet  wide  at  the  leaft,  if  the  fences  will  permit  i  and 

**y  be  increafed  by  two  juftices,  at  the  expenfc  of  the 

Wfli,  to  the  breadth  of  thirty  feet  (2 1 ).  3.  The  funceyors  may 
« 

^^  with  thofe  of  our  country  parifhet ;    candidate  for  the  oonfntflirp  wUb  Juliui 
^*Ub bectaft  one Thermus»  who  was    CcfAr.    (Ck, Mdjttik*  t.\,tp,  j.J 
^  cvnttr  of  the  f  laminian  way,  waa 

(21 )  Two  jufticesy  where  they  think  it  will  render  the  road  more 
^^tnodiouSf  may  order  it  to  be  diverted;  the  power  to  enlarge 
^^ not  extend  to  pull  down  any  building;  or  tq  take  in  the  ground' 

^7  garden,  park»  paddock,  courty  or  yard. 

No  tree  or  bufh  fhall  be  permitted  to  grow  in  any  highway » within 
^^^tta  feet  from  the  centre  of  it,  except  for  ornament  or  fhelter 
^  shoufe;  and  the  owners  of  the  adjoining  lands  may  be  compelled 
^  Cut  their  hedges,  fo  as  not  to  exclude  the  fun  and  wind  from  the 
^Bthway.  Fines  awarded  by  the  court  for  not  repairing  a  high- 
^1  IhaD  Aot  be  relumed  into  the  exchequer,  but  fhall  be  applied 
^  the  repair  of  the  highways  as  the  court  (biiQ  dirc&. 

H  h  a  But^ 
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lay  out  their  own  money  in  purchnfing  materials  for  repairti 
in  ere£ling  guide-spoils,  and  making  drains,  and  (ball  t» 
reimburfed  by  a  rate,  to  be  allowed  at  a  fpecbl  leffioni» 
4.  lacafe  the  perfonal  labour  qF  the  parifli  be  not  fufficient, 
the  furveyops,  witlvthe  confent  of  the  quarter  feflions,  maj 
levy  a  rate  on  the  parifh,  in  aid  of  the  per/bnal  duty,  not  ex* 
ceeding,  in  any  one  year,  together  with  the  other  bighwajf 
rates,  the  fum  of  9  d.  in  the  pound;  for  the  due  applicadoa 
of  which  they  are  to  account  upon  oath.  As  for  tumpikeS} 
which  are  now  pretty  generally  introduced  in  aid  of  fuch  rateS} 
and  the  law  r/slating  to  them,  thefe  depend  principalis  OQ 
the  particular  powers  granted  in  the  feveral  road  a£ls,  and 
upon  fome  general  provifions  which  are  extended  to  all 
turnpike  roads  in  the  kingdom,  by  (latute  13  Geo.  III.  c-  84« 
amended  by  many  fubfequent  a£ts ''•     , 

VI.  I  PROCEED  therefore,  laftly,  to  confidcr  the  OYcrfeetf 
of  the  poor;  their  original,  appointmefitj  and  duty. 

The  poor  of  England,  till  the  time  of  Henry  VIII,  fubGfted. 
entirely  upon  private  benevolence,  and  the  charity  of  well. 

k  Stit  14 Geo.  III.  c.  14.  36.  5:.  81.  16  Geo.  III.  c.  39.  18  Ceo  III.  t.%%'* 

-* 

--'■■■-  - 

-  • 

.  But  the  general  highway  a<5l,  the  1 3  Geo.  III.  is  far  too  long  t» 
give  an  adequate  rcprcfentation  of  it  in  an  abridgment.  Thofewho 
arc  intereftcd  in  it  muft  confult  the  ftatutc  at  large;  or  the  tiller 
Highway^  in  Bum's  Juftice,  where  it  is  fully  ftated. 

Further  regulations  rcfpecling  the  performance  of  ilatute  dutf 
have  been  made  by  the  34  Geo.  Ill,  c.  74.  which  gives  a  powcT 
to  two  julliccs  to  exempt  poor  pcrfons  according  to  their  difcrctioflp 
from  the  payment  of  aiTefTments  tcAvards  the  highways.  The  pre- 
amble to  the  34  Geo.  III.  c.  64.  Rates  that  it  frequently  happeWf 
that  the  boundaries  of  two  pariflies  pafs  through  the  middle  of» 
common  highway,  fo  that  one  fide  is  fituatcd  in,  and  liable  to  iff 
repaired  by,  one  parifh,  and  the  other  by  the  adjoining  parift^ 
whWh  has  been  found  to  be  inconvenient ;  it  therefoie  enads  that 
two  juftices  of  the  peace  (hall  have  power  to  divide  fuch  a  road  be* 
twecn  the  two  parilhes  by  a  tranfverfe  Hue  or  boundary.  And 
cither  pariHi  difcontcnted  with  that  divifion  may  appeal  to  tic 
quarter  fcl&oui,  whofc  dcclijon  ihall  be  fisaL 

diipofci 
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difpbfcd  chri(lians(22).     For,  though  it  appears  by  the  mir- 

tour^  that  bjr  the  common  law  the  poor  were  to  be  **  fuf- 

«*  taine^,  by  parfqns,  redors  of  the  church,  and  the  pariflii- 

"  oners  }  fo  that  none  of  them  die  for  default  of  fufle- 

^*  nance  •,'*  and  though  by  the  (latiites  12  Ric.  II.  c.  7.  and 

19  Hen.  VII.  c.  ^2.   the  poor  are  direfted  to  abide  in  the 

cities  or  towns  wlierci'n  t;hey  were  born,  or '  fuch  wherein 

they  hdd  dwelt  for  three  years,  (which  feem  to  be  tlie  firft 

rudiments   of  pari(h  fettlements,)    yet   till  tlie  ftatute  27 

fien.VIII.  c.  2,5. 1  find-no  compalfory  method  chalked  out  for 

this  purpofe  :  but  the  poor  feem  to  have  been  left  to  fuch  re- 

)ief  as  the  humanity  of  their  neighbours  would  afford  them* 

The  monafteries  were,  in  particular,  their  principal  refource ; 

and,  among  other  bad  efFeds  which  attended  the  monadic 

infti^utions,  it  was  not  perhaps  one  of  the  lead  (though  fre- 

queotly  edeemed  quite  otherwife)  that  they  fupported  and 

led  a  very  numerous  and  very  idle  poor,  whofc  fudenance 

depended  upon  what  was  daily  didributed  in  alms  at  the  gates 

ofthe  religious  houfes.  But, upon  the  total  diiTolutionofthefe,  [  360  3 

the  inconvenience  of  thus  encouraging  the  poor  in  habits 

of  indolence  and  beggary  was  quickly  felt  throughout  the 

kingdom  :  and  abundanee  of  flatutes  were  made  in  the  reign 

of  king  Henry  the  eighth  and  his  children,  for  providing  for 

(he  poor  and  impotent;  which,  the  preambles  to  fome  of  them 

rccitfe,  had  of  late  years  greatly  increafed.   TKcfe  poor  were 

pnncipally  of  two  forts  :    fick  and  impotent,  and  therefore 

finable  to  work ;  idle  and  durdy,  and  therefore  able,   but 

^t  willing,  to  excrcife  any  honed  employment.     To  pro- 

'^^^e  in  fomc  meafure  for  both  of  thefe,   in  and  about  the 

"metropolis,  Edward  the  fixth  founded  three  royal  hofpitals  ; 

Chrift's  and   St.  Thomas's,   for  the  relief  of  the  impotent 

through  infancy  or  ficknefs  ;  and  Bridewell  for  the  punifh- 

*^nt  and  employment  of  the  vigorous  and  idle.     But  thefc 

^crc  far  from  being  fufficient  for  the  care  of  the  poor 

throughout  the  kingdom  at  large  :  and  therefore,  after  many 

1  c.  I.  §  3. 


I 

(22)  The  poor  In  Ireland,  to  this  day,  have  no  jehef  but  froijn 
■fwiitc  charity.     2  Ld.  Mountm.  1 18. 

U  h  3  other 
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other  huiiltk  experimeni^y  hj  fta:atc  43  Elis.  c.  i.  oio^ 
leers  of  the  poor  were  appoin:ed  in  ererj  pariih. 

Bt  virtue  of  the  (latute  laft  mentioned,  thefeofcrfiecnBt 
to  be  nominated  yearly  in  £a(ler-week,  or  within  one  mood) 
^fter,  (though  a  fubfcquent  nomination  will  beTalid")  bf 
two  juftices  dwelling  near  the  parifh.  They  muft  be  fob* 
ftantial  houfcholders,  and  fo  expreflcd  to  be  in  the  appoiau 
ment  of  the  juflices '  (2  j). 

Their  office  and  duty,  according  to  the  fame  ftatntei  M 
princip;illy  thefe  *  firft,  to  raife  com^^etent  fums  for  the  fll* 
ccfTary  rcrlief  of  thepoor,  impotent,  old,  blind,  and  fuchodiak 
being  poor  and  not  able  to  work:  and  fecoodly,  toproivli 
work  for  fuch  as  are  able,  and  cannot  otherwife  get  enplof 
ment :  but  this  latter  part  of  their  duty,  which,  accordtagtf 
the  wife  re^ulitionb  of  t!iat  falut^ry  ftatute,  fhould  gohaii 
in  hand  with  the  other,  is  now  moft  Oiamcfully  ntgkUti 
However,  for  thefe  joint  purpofes,  they  are  impowercd  «• 
r  361  1  make  and  levy  rates  upon  the  feveral  inhabitants  of  tk 
parifh,  by  the  fame  a£l  of  parKament ;  which  has  been  bf* 
ther  explained  and  enforced  by  feveral  fubfcquent  (tatates. 

The  two  great  objects  of  this  (latute  feem  to  have  heffk 
I.  To  relieve  the  imootent  poor,  and  them  only.  2.  ToiM 
employment  for  fuch  as  are  able  to  work  :  and  this  princi^ 
pally  by  providing  (locks  of  raw  materials  to  be  worked  ay  ^ 

n  Stra.  lit  St  *  ^  ^^  Hayro.  1394* 

(23)  It  IS  dtclarcd  by  the  fttttutc,  that  thechurch-wanleiiii' 
every  parifh  Ihall  be  ovcrfeerf  of  tlie  poor;  befidei  thefe  the  jit 
tices  may  appoint  two»  three,  or  four,  but  not  mortt  of  the  fl- 
habitants  o^crrfccis  for  each  parith.  (i  Burr.  446.)  But  if  apaik 
is  divided  into  townfliips,  and  is  fo  large,  that  fomc  townfhips  ca^ 
not  reap  the  benefit  intended  by  the  43  of  EUsiabetli,  in  that  cafa 
fcparatc  ovcrfiers  may  be  appointed  for  fuch  townfhips,  under  iW 
13  &  14  Car.  11.  c.  la.  Wherever  there  is  a  conftable,  there  i»i 
town(hip.  I  T.  /?.  374. 

A  woman  may  be  appointed  an  overfeer  of  the  poor,  if  a  fub» 


late  homes,  inftead  of  accumulating  all  the  poor  i^ 
ion  work-houfe ;  a  practice  which  puts  the  fdber 
nt  upon  a  level  (in  point  of  their  earnings)  wkk 

are  diffolute  and  idle,  depreCes  the  laudable  emu^ 
lomeftic.induftry  and  neati)efs,  and  dcAroys  all  cfr 
mily  connexions,  the  Only  felicity  ^f  (he  indigents 
if  none  were  relieved  but  thpfe  «KhQ  are  incapable 
ir  livings,  and  that  in  proportioD  to  their  incapa* 
lo  children  were  removed  from  thfiir  parents,  but 
e  brought  up  in  lags  and  idlenefs  $  and  if  every 
and  his  family  w^re  regularly  fufni(hed  with  em* 

and  allowed  the  whole  proBts  of  their  labour  j— ^ 
ufy  cheerfalnef$  would  (bon  diflFufe  itfelf  through 
ige  i  work  wouKl  become  eafy  and  habitual,  whea 

neceflary  for  daily  fubfiftencc  i  and  the  peafan^ 
tbrou;:h  his  talk  Without  a  murmur,  if  afTured  thai 

children  (when  incapable  of  work  through  in^ 
,  or  infirmity)  would  then,  and  tli^n-only^  be  ear 
ipport  from  his  opulent  neighbours. 

pejrs  to  have  been  the  plan  of  the  ftatute  of  queea 
,  in  which  tlie  only  defe£b  was  confining  the  ma» 
of  tlie  poor  to  fmalr,  parochial,  c!iftrids|  which 
ntly  incapable  of  furniihing  proprr  work,  or  pro^ 
iblc  dire£lor.  H^ <wever,  the  laborious  poor  w^rc 
Dcrty  to  feck  employment  wherever  it  was  to  \k 

being  obliged  to  refide  in  the  places  of  their  fet- 
ut  fuch  -as  were  unable  or  unwilling  to  work  ^  -and 
s  of  fettle meiu  being  only  fuch  where  they  were 
d  maMc  their  nW/,  originally  for  three  years  %  and  [  362  ] 

(in  the  cafe  of  vagabonds)  for  one  year  only  '. 

the  reftoration  a  very  different  plan  was  adoptedt 
rendered  the  employment  of  the  poor  more  difi* 
ithorizing  the  fubdivifion  of  parifhes;  has  grcmtlf 
heir  nu  nber,  by  confining  them  all  to  their  te* 
lri£ls  has  given  birth  to  the  intricacy  of  our  poor* 
ultiplying  and  rendering  more  eafy  the  methods  of 

en.  VII.  c.  It.  I  Ii«.  VI.  c.  p  3  Ui»«  Vioc.  2#.  I^BIii.  CJi 
llii.  C,  Ab 

T-  ...  »       ;.       •   I, 
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jpiniilg  fettleinveitifl  i-artd,  in  cohfequence,.  has  created  an  in- 
fixity  ef  cj^cfnfive'Iaw-fuits  between  contending  neighbour* 
-doodS)  cdnceryirftg^hdre'feHlements  and  removals.  By  the 
-ftatutei3&t40ar.lK.c«i2.  m  legal  fettlement  was  declared 
tMr*be  gained  by  i/V/it'i  or  hj  Mbabitafny^  apprintic^if^^x 
firvUe^  for  lfbrfy'{lay^;>wjchtn  which  period  all  intruders  were 
thade  remo^Ue  from  any  parifti  by  two  jtittices  of  the-peaai 
imlefs  they  feHled  in  a. tenement  of  the  annual  value  of  lol 
The  frauds^  iltttutally  confequcnt  upon  this  provifion,  which 
giHre  afettltiment  by  To  (hort  a  refideuce,:  produced  the.fla- 
ttfte  I  Jaci^ll.  -c-.'T'yv'  which  direded'/ro^K*^  in  writing  to  be 
tdelivered  to  the- pari(h  officers,  bfefbre  a  fettlementcooldk 
•gained'by  filch  refidence.  Subfequent  proviHons  tdlowed 
Other  <;ircumftances.of  notoriety  to  be  equivalent  to  fuchno* 
tiee  given  ;  and  thofe'  circumftances  have  from  time  to  time 
been  altered,*'eriIirged,orreftrained,  whenever  the  experience 
of  new  tnconvienifncies,  arifing  daily  from  new  regulations! 
fdfgefled  the*heceflity  of  a  remedy.  And  the  dodrine  of 
eertificates  wasinvented,  by  way  of  countcrpoife,  to  rcflraiii 
ft-oian  and  hiii  family  from  acquiring  a  new  fettlementbf 
«ny  length  .of  refidence  whatever,  uulefs  in  two  particular 
excepted  dafes;  which  makes  pariflics  very  cautious  of  giving 
ibch  certiScatcrs,  and  of  courfe  con  Ones  the  poor  at  homCi 
airhere  frequently  no  adequate  employment  can  be  h^d(24)* 


'  ^'(24)  By  15  and  14 Car.  II.  c.  12.  all  perfons  who  arc  b'kelyts 
become  ehargeablcy  iinlekthey  fettle  upon  atencmqnt  oftheyeailf 
▼aloe  of  Jo/*  may  he  removed  to  the  places  where  they  arc  legally 
fcttled.  Tbisilatute  was  certainly  a  great  infringement  of  jntf^' 
eharta  and  the  liberty  of  the  fubjiici  ;  ao  nothing  can  be  more  crud 
or  impolitic,  than  to  prevent  a  perfon  fronJ  rcfiding  in  that  fituation 
where,  by  his  induftry  and  occupation,  he  con  bell  procure  a  com* 
potent  provi£on  for  himfelf  and  liis  family*  To  alleviate,  id  fome 
dsgrect  the  hardfhip  and  inconvenience  introduced  by  that  ibtuic^ 
the  legislature  has  provided  by  tiie  8  &9W,  III.  c.  30.  that  if 
Abe  major  part  of  the  ch^i^rch wardens  and  overfcers  of  any  pariAo*' 
tcwofhip  will  grant  a  ccrtiiicate  under  their  hands  and  feals,  atteft- 
ed  by  two  witnefTcs,  and  aflowed  and  fiibfrt-ibed  bytwo  jufh't^i 
acknoiVMgfog^  ^rfon'  f nd  his  faxidy  ihcn^io  fperiiled,  u>  hvit  ^ 
legal,  fettlcmcntin  their  parifh  or  townlhip,  fuc^  pcrfda  n^a^isftcr- 
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IE  law  of  fcttlements  may  be  therefore  now  reduced  to 
3llowing  general  beads  >  or,  a  fettlement  in  a  pari(h  may 

go  into  any  pari(h  ;  and  having  delivered  this  certificate  to 
arifli  of&cersy  neither  he  nor  his  family  are  removable  from 
e  till  they  are  a^^ually  chargeable.  But  as  the  objedtof  the 
cate  was  to  prevent  him  from  bringing  any  incumbrance  upon 
arilh  where  he  is  thus  pernutted  to  refidc,  by  the  9  and  10 
II.  c.  II,  he  IS  retrained  from  gaining  a  feltk-mcnt  where  he 
mder  the  protection  of  the  certificate  by  any  means  whatever, 
»t  by  renting  a  tenement  of  the  yearly  talue  of  10/.  and  by 
dence  in  the  parifh  for  forty  days,  or  by  executing  an  annual 
.  But  bcfides  thefe  tv/o  cafes  mentioned  in  the  adt,  it  hat 
held,  that  a  certificate  perfon  may  gain  a  fettlement  by  re> 
;  upon  (or  having  in  the  parifh  where  he  refides)  any  efUtc 
i:vcr  of  \m  own^  provided^,  if  it  has  been  actually  purcliafcd  bjr 
heh^bonJJiilc  paid  30/.  for  il.  S/r.  163.  1193*  Burr,  S.  C, 

A  certiticate  is  conclufive  upon  the  parifh  granting  it,  with 
£1  to  th;:  purifh  to  which  it  is  granted  or  firfl  delivered ;  but  it 

fo  with  regard  to  other  parifhes  ;  for  though  it  will  htfrtmi 
jvidcncc  againfl  the  parifh  granting  it,  yet  it  may  be  repelled 
her  evidence  ;  and  they  may  be  permitted  to  fhew,  that  they 
it  under  a  miltake,  and  in  their  own  wrong.  4  Tl  R*  251. 
certificate  extends  to  children  born  after  it  is  granted,  but  not 
!  grand-children  of  the  piUer-famUias,  4  7",  R,  797. 
It  the  objecl  of  granting  certificates  is  now  put  an  end  to  by 
5  Geo.  III.  c.  loi.   which  enacls  that  no  perfon  fhall  be  re- 
d  by  an  order  of  removal  till  he  becomes  aiElually  chargeable, 
every  unmarried  woman  with  cliild  fliall  bo  deemed  to  be  a6l« 
chargeable,  and  alfo  all  perfons  convicled  of  any  felony,  and 
ifs,  va'i'abonds,  and  idle  or  diforderly  perfons,  and  perfons  of 
ame,  or  reputed  thieves  not  giving  a  latisfac^ory  account  of 
iclves,  may  be  removed,  as  if  they  were  actually  chargeable, 
where  a  pauper  is  ordered  to  be  removed  by  an  order  of  re-, 
il,  or  a  vagrant  pafs,  \w  cafe  of  the  ficknefs  of  the  pauper,  the 
es  making  fuch  an  order  may  direct  the  execution  of  it  to  be 
nded  ;  and  in  the  cafe  of  an  order  of  removal,  the  cxpencesof 
naintenance  of  the  paiiprr  during  fuch  fufptniion  fhall  be  bom 
*c  parifh  to  which  the  order  of  removal  (Iiull  be  made.     And 
unmarried  woman  is  delivered  of  a  child  during  fuch  fuipen- 
it  fhall  be  fettled  in  the  pari  in  which  at  the  time  of  the  birth 
he  legal  fcptlcment  of  the  mother. 
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be  acquired,  i  •  By  birth  \  for,  wherever  a  child  is  firft  known 
lobe,  that  is  always  prima  facie  the  place  of  fettlement,  Dntil 
fome  other  can  be  ibewn^.  This  is  alfq  generally  the  place  of 
fettlement  of  a  baftard  child'  \  for  a  baftard  having  in  the  eye 
of  the  law  no  father,  cannot  be  referred  to  bis  fettlement,  al 
other  children  may '.  But,  in  legitimate  children,  though  the 
place  of  birth  ht  prima  facie  the  fettlement,  yet  it  is  notcoa- 
clofivcly  fo ;  for  there  are,  2.  Settlements  \>y  parentage^  being 
the  fettlement  of  one's  fatheror  mother :  all  legitimate  chit* 
dren  being  really  fettled  in  the  pariOi  where  their  parend 
ftre  fettled^   iiattl  they  get  a   new  fettlement  for  thw 
j^ves^(25).     ^  '^^  fettlement  maybe  acquired  fercnl 
ways;  as,  3.  By  marriage*    For  a  woman,  muTrying  a  iMi 
that  is  fettled  in  another  pariOH  changes  her  own  fettlemeiitt 
the  law  not  permitting  the  feparation  of  hufband  and  wife'. 
But  if  the  man  has  no  fettlement,  her^s  is  fufpcnded  doring 
his  life,  if  he  remains  in  England  and  is  able  to  maintain 
her;  but  in  his  ablence,  or  after  his  death,  or  during  (per- 
haps) his  inability,  (he  may  be  removed  to  her  old  fettl^ 
meot  ^(t6].    The  other  methods  of  acquiring  fettlemcDtsili 

<>  Cartb.  43  V    Comb.  |^  Salk.         i  U^k^^%,    a  Lorit  Rays.  147}* 

4S5.     I  Lord  Raym.  567*  *  Siia.  544. 

»  Set  p.  455,  ■  Foky.  jl^^.  151,  S51.  Bun.Seifc 

•  Sa  k.  417.  C.  370. 

*■-■■■■      .  .  ■-  ■    .1         »■  ■        ■                   ■  -  ■       .  ■        . ■                ■* 

(25)  If  the  parents  acquire  a  new  fettlement,  the  children  ift 
follow,  and  belong  to  the  laft  fettlement  of  the  father,  or  afttf 
the  death  of  the  &thcr,  to  the  lad  fettlement  of  the  mother,  tS 
they  arc  emancipated  or  become  independent  of  their  father*!  ot 
mother's  family,  and  in  that  cafe  they  have  that  fettlement  wliiA 
their  parent  had  at  the  time  of  emancipation. 

This  is  a  very  Indefinite  word,  and  it  Is  no  wonder  that  Te^fld 
cafes  have  arifen  upon  tl^e  interpretation  of  it.  Lord  Kenyoft 
feems  to  have  given  as  full  and  as  jud  an  explication  of  It,  as  it  *» 
admit,  in  gbferving,  that  *'  the  cafes  of  emancipation  have  alvsjt 
*'  been  decided  on  the  circumflanccs  either  of  the  fon's  beng 
**  twenty-one,  or  married^  or  having  contracted  a  relation,  wm 
**  was  inconfiflent  -'.  ith  the  Idea  of  his  bting  in  a  fuborduiatc  fitt* 
^  ation  In  his  father's  family."    5  T.  R.  356. 

(26)  In  the  abfcnce  or  after  the  death  of  the  hufbasd,  in  tU 
fsfc  the  ^ife  and  her  children  may  be  remoTcd  to  her  maMct 

fcttlemcat} 
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9By  pviQi  are  all  reducible  to  this  one,  oljiriy  Jajs  rejiimm 
therein:  but  this  forty  cfays  refidcnce  (which  is  conftriicd  to 
be  lodging  or  lying  there)  mud  not  be  by  fraudy  or  fteakh^ 
or  ia  any  clandeftine  manner;  but  made  notorious,  by  one  or 
(xher  of  the  following  concomitant  circumftances.  The  next 
IDcchod  chcrefbre  of  gaining  a  fettiemcnt,  iS|  4.  By  forty  days 
teCdencci  and  nuice.  For  if  a  ftraoger  comes  into  a  parilfaf 
and  delivers  notice  in  writing  of  his  place  of  abode,  and 
aamber  of  his  family,  to  one  of  the  overfeers, ,  which  muft  ba 
lead  in  the  church  and  regilieredt)  and  refides  there  unmole(fc- 
cdior  forty  days  after  fuch  notice,  he  is  legally  fettled  there* 
bj\  For  the  law  prcfumes  that  fuch  a  one  at  the  time  of 
Qouce  is  not  likely  to  become  chargeable,  elfe  he  would  not 
venture  to  give  it ;  or  that  in  fuch  cafe,  the  pariOi  would  take 
careto remove  him(27).  But thereare alfoothercircumftances 
Univalent  to  fuch  notice:  therefore,  j.  Renting  for  a  year(28)a  r  jfi^  ^ 
tenement  of  the  yearly  value  of  ten  pounds^  and  refiding  forty 

*  Scat.  i3&f4Car.II.  c.  12.  i  Jac   ll.ciy.  3SB4.W.  and  ^Jar.c  ii. 

fetdement;  but  it  fecms  fully  determined  that  they  cannot  be  fepa- 
nued  or  removed  firom  the  huiband.  (Bur*  ^.  C  813.  i  Sira.  544.) 
The  confequence  is,  that  the  whole  family  muit  be  fupported  as 
eafual  poor  in  the  panfh  wh<:re  they  may  happen  to  want  relief* 
in  the  removal  of  a  wife  or  a  widow,  it  is  fufficient  in  the  firft  io- 
Auoe  to  prove  her  maiden  (ettlcment.  CM.  39.  236. 

(ay)  By  the  35  Geo*  III.  c.  loi.  it  is  enafied  that  no  perfon 
ia  future  (ball  gain  a  fettlement  by  fuch  a  notice. 

(28)  It  is  not  necefTary  that  the  renting  fhoidd  be  fidr  a  year;  if 
it  tenement  of  the  yearly  value  of  loA  be  taken  for  two  months  or 
Mo  days  only,  it  will  be  fuifideat  to  give  a  fettlement.  {Bur.  S.  C. 
474")  ^or  IS  it  neceffary  there  (hoald  be  any  houfe  upon  the  pre* 
^ttfes,  even  a  renting  of  the  after-grafs  or  pef^urage  will  be  fufficient* 
(47'./2.  348.)  A  perfon  gains  a  fettlement  by  refiding  in  the 
psrifh  in  which  part  of  the  prtmifes  lies,  but  not  by  refiding  elfe, 
^4ieit.  (tT.  R.  48.)  It  need  not  be  one  entire  tenement  1  for  If 
ke  takes  one  tenement  in  one  parifh,  and  another  in  a  diflferent  pari(h, 
If  together  they  are  of  the  value  of  loA  a  year,  he  will  g^in  a  fet« 
tkmcnt  by  refiding  in  ei^er  parifh ;  the  value  only  is  material:  it 
^v9  be  fufficient  to  ^\^c  a  fettlement,  if  the  enjoyment  of  the  tene* 
imi^  is  gratuitous,  or  if  do  rent  is  t»  be  paid  for  it.  1  T*  R.  458*. 

days 
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days  in  the  parifh,  ^ins  a  firttlement  without  notice  ';  upon 
the  principle-of  haying  fubftarfce  enough  to  gain  credit  for 
fuch  a  houfe.  6.  Being  charged  t6  and  paying  the  public /ioxf/ 
and  levies  of  theparifh  (29)1  (excepting  thofe  for  fcaYcngeni 
highways  ^^  and  the  duties  on  houfe«  and  windows  *)  ao^i 
7.  Executing,*  when  legally  appointed,  any  public  parochial 
ffice  for  a  whole  year  in  the  parifh,  as  church-warden,  tfc* 
»rc  both  of  them  equivalent  to  notice,  and  gain  a  fettlcracnt*, 
if  coupled  with  a  refidcnce  of  forty  days.  8.  Being  hirtdkt 
«  year,  when  unmarried  and  childlefs  ( jo),  and y<rw/f^  a  year 
in  the  fame  ferrice ;  and  9.  Being  bound  an  appreniicfi  give  drt 
fervant,  and  apprentice  a  fettlement  without  notice^  in  that 

'  Sc.tt.  13. V  i4Car.  II.  c.  I2.  '  Stat.  3^4  W.  and  M.  c.  ii. 

y  Stat  9  Geo.  I.e.  7.  %6.  b  S:at.   3  &'4  W.  and  M.  c  f'l. 

■  t.  Sut.  iiGco.  II.  €.10.    iSGro. '  8  Af  9:W.  111.  c.  10.  31  Geo.  II.c  n. 

Jll.  C.26*  ^; 

(29)  By  the  35  Geo.  III.  c.  roi.  the  payment  of  taxes  fori 
tcfemcnt  of  Icfs  yearly  value  than  10/.  will  not  give  a  fettlement; 
fo  that  tliis  fpecies  of  fetllcment  is  in  efFecl  aboliihLd..     . 

(50)  A  widower  or  widow  with  children  emancipated  ift  oooC* 
dercd  as  childlefs,  for  fuch  children  cannot  ioUow  the  fettkiMBt 
gained  by  their  parent's  fcr\'ice.  3  Bum.  445.  If  an  uamatried 
man  is  hired  for  a  year,  but,  before  \vc  cuten^  -upon  the  ferrice,  or 
during  the  fervice,  mdnies,  he  may  giiin  a  fetlrlcmeiit.  3  T^  JR.  }8a. 
But  this  will  not  extend  to  the  continuance  iu  the  fervice  a  koai 
year ;  for  he  was  married  when  this  new.  contrad^  was  ezprcMj  or 
impliedly  entered,  into.  (7a/</.  f  4.  Hiring  for  any  time  ccrtiiflif 
lefs  than  a  year  will  not  be  fuffieient ;  but  from  Whitfuotidc  to 
Wbitfuntide  is  confidereda  y^'ur,  tJioMgh  it;  will  frequently' happei 
to  be  a  period  lefs  than  365  days.  To  gaiu  a  (ettlement  as  a  fo 
vant  there  mufl  be  a  hiring  for  a  ye^;  and  ^  continued  ^rvicc  kit 
a^year ;  but  it  is  not  neccHary  that  the  ft:rvi<:e  (houid  be  fubfcqucat 
to  the  hiring ;  for  if  there  is  a  continued  fervice  for  eleven  roontli 
or  any  other  part  of  a  year,  by  any  number  or  modes  of  hirtngCiO' 
with  any  difference  of  wages,  and  aftci*u'ards  a  hiring  for  a  yearari 
a  fervice  to'  oompiete  the  year,  a  fcttlemi^nt  is  gained*  Caid,  I79> 
There  fcemtd  to  be  great  rcafon  to  tliink.that  the  fervice fubfe* 
quent  to  the  hiring  for  a  year,  fheuld  at  IcafLbe  40  days ;  but  itii 
now  decided  that  t^t  is  not  njxcHary,  (5  71  i?.  98.)  The  ftttk' 
mcnt  of  a  fervant  and  an  f^pr^tlcCjU  wl^ne  t^y  lait  ^efifle  40  days 
in  their  mailer's  employ  ;  and  where  they  do  not  rcfide  40  dapfuc- 

affivdy 
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5  wbdrein  they  ferrc  thelaft  forty  Aiyfi  '>  This  Is  meant 
Koumge  application  to  trocifls,  and  going  out  to  reputable, 
ices.   ,,io.  Laftly,  the  having  an  eftote  of  one's   own^ 
refiding  thereon  forty  days,  however  fmall  the  value 
be,  in  cafe  ic  be  acquired  by  a£^  ofiltw  or  of  a  third' 
bnj  as  by  defccnt,  gitti  ;ilcvife,  l^c.  ia  a  ^fufCcient  fet*, 
lent^:  but  if  a  man  acquire  ijt  by  his.  own  ad,  as  by 
jjiarey  (in  it's  popular  fenfe,  in  confideration  of  money* 
l,i  then  unlefs  the  confiJeiation  advanqedj,^/r/i^/^  be: 
'.  it  ia  no  fettlement  for  any  longer  t^mc  than  the  perfon 
linhabit  theteon  *!•     He  is  in  nq  cafe  removable,  from -hit* 
\  property }  but  he  (hall  not,  by  any  triflj^g^l^r  frtiudu-; 
tpurchafe  of  his  own,  acquire  a  pero^aacat  aad  laiUng^ 
lejnent^  _  x  ,; .  ..:..  ,,   . .,.  ,    \      .  .  J 

\ll  perfonSy  not  fo  fettkd;  may- be  removed- to  .•fbe?fowtf» 
ilhes,  on  complaint  ^fr  this,  over&ers,  by  two  juftices  of' 
peaGCfl.  if  tKey  ftiall  adjudge  ^hem  Iftdy/to  become' 
trgitablc  to  the  pacifh  inco.M^bioh  theyyhanie'intruded-lt 
efs  they  are  in  a  way  of ' getting  a  legal  fiittlfment^  as  by  '• 
ring  hired  a  houfeqf  \.^h  ptr- annum j; Qi^Wm,^\xL'^xi  an--[  jfi^  ] 
il  iervlce;  Cor  then  thf^y  ,are  not.  rcmotf al^lc/^*   <IAnd  in  all 
icr  cafes,  if  tt^e  parish  ^o  Wjhiicjji  they  bdPhgT.wili  grant. 
«p  Rcertificate^acJuio^ledgipgthem  tobe/^irpari(hloners, 
ly  cannot  be  removed  merely  becaiifio  likely  .to  become' 
uycable^  but  only  when  thfiy  become  aElucdlj  chargeable  ^ 
it  jTucb  certificated  perfon  can  gain  no  fettlpment  by  any  of 
i.means  above-mentioned  (3 1 };  unlefs  by  relating  a  tene- 
mt  of  \oUper  annum^  or  by  fervuig  an^jannual  office  in^ 
s  pariih)  being  legally  placed  therein  :  neither  can  an  ap- 
mtice  or  fervant  to  fuch  certificated  perfon  gain  a  fcttle« 
mt  by  fuch  their  fcrvice  '. 

'  Salk.  514.  f  Sut.  8  «r  9  W.  Ill  c.  39. 

I  Stat  9  Geo.  I.  c.  7.  S  Stat.  12  Ann.  c.  18. 

»  Salk.  47«. 

Srdy  at  one  place,  but  alternately  in  two  or  more  panfhes,  and 
)rc  than  40  days  upon  the  whole  in  each  in  the  courfe  of  a  year, 
c  fettlement  is  in  that  parifh  in  which  they  fleep  the  lad  night. 

(31)  See  note  (24}  of  this  chapter. 

These 
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THEsfe  ^rd'  the  gtoenl  heads  of  the  Ivon  rvlating  tiyth 
|M>ory  which,  by  the  refolatsons  of  the  courts  of  jtiftaM  tbereofl 
vithin  a  century  paft,  arc  branched  int<y  a  great  variety(32], 
And  yet,  notwithftanding  the  pains  that  ha?e  been  taken  abool 
them,  they  (li]l  remain  very  imperfcQ,  and  inadequate  to  the 
porpofes  they  are  defigned  for:  a  fate,  that  has  generall]f  at- 
tended moft  of  our  ftatute  laws,  where  they  have  ndt  the  (bno- 
dation  of  die  common  law  to  build  on.  When  the  (him, 
the  hundreds,  and  the  tithings,  were  kept  in  the  fame  admits 
able  order  in  which  they  were  difpofed  by  the  gteat  Alfted, 
there  were  no  perfons  idle,  confequently  none  but  the  itnpth 
lent  that  Horded  relief:  and  the  ftatate  of  43  EVtz.  ktoi 
entirely  founded  on  the  fanie  principle.  But  when  this  exod* 
lent  fcheme  was  negle£led  and  departed  from,  we  c:lnnot  lit 
obferve  with:  comreni,  what  mtferable  (kifw  afid  lame  ei|)e* 
dients  hav^  from  time  to  time  been  adopted,  id  ordet  to  pltd 
up  the  flaw«  occafioned  by  this  negleft.  There  b  not  a  mdit 
neceflary  or  more  certain  maxim  in  the  frame  md  cOnffif»> 
tion  of  fodety,  than  that  every  individual  maft  eontribottf  tt^ 
{hare^  in  order  to  the  welhbeing  of  the  qomniuriity :  ahd  fudj 
they  mud  be  very  deficient  in  found  policy^  v^ho  ftiflbr  W 
half  of  a  pariih  to  continae  idle,  diflblute,  and  nnemplbfrf^ 
and  at  length  are  amazed  to  find,  (hat  the  induftry  df  lk 
other  half  is  not  able  to  maintain  the  whole. 
_j  I —  ■  --  -  - .-     ■ .    .  ,  .  j^      ,-.f— ^. 

(3a)  For  a  full  and  complete  knowledge  of  this  eztenfive  fdt* 
jcGtf  recouife  mad  be  htid  to  Bum's  Juftke,  and  Mr.  Coftft*i  vA* 
aUe  edition  of  Bott,  and  die  reporters  there  referred  to. 
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CHAPTER     THE     TEMTH; 
THE    PEOPLE,    WHETHER   ALIEMS^ 

DENIZENS,   oa  NATIVES. 

i'  - 

AVING,  in  Ac  eight  precedingt;haptei«,treatedof  per* 

fbns  as  they  ftand  in  the  public  relations  of  magyhrstet^ 

f  proceed  to  confider  fuch  perfons  as  fisli  under  the  deiio-' 

Cionof  the^fo^/f.  And  herein  all  the  inferior  and  fubordi- 

trates,  treated  of  in  the  laft  chapter,  are  indoded* 


SB  firft  and  mod  obvioua  dtvifion  of  the  people  b  i«t» 
I  and  natural-born  fubjeds.  Natural'^bom  fubjedt  are 
as  are  born  within  ^e  dominions  of  the  crown  of  Eng^ 
;  that  ist  within  the  ligeance,  of  as  it  is  generatiy  call* 
he  allegiance  of  the  king :  and  aliens,  fuch  as  are  bont 
>f  it«  Allegiance  is  the  tie,  or  Ugamin^  which  binds  the 
£t  to  the  king,  in  return  for  that  prote&ion  which  thm 
affords  the  fabje£t.  The  thing  itfelf,  or  fubftantial  part: 
I  is  founded  in  reafon  and  the  nature  of  government  v 
name  and  the  form  are  derived  to  u&  from  our  Gothic 
tors.  Under  the  feodal  fydem,  every  owner  of  laoda^ 
them  in  fubjeAiontofomefuperioror  lord,  fromwhonv 
hofe  anceftors  the  tenant  or  vafal  bad  received  them :  aod> 
:  was  a  mutual  truft  or  confidence  fubfifting  between  the  * 

and  vafal,  that  the  lord  (hould  prote£l  tfhe  vafal  in  the 
rment  of  the  territory  he  had  granted  him,  and,  on  the 
'hand,  that  the  vafai  (hould  be  faithful  to  the  lord  and  r  ^(j^  t 
id  him  againft  all  his  enemies.  This  obligation  on  die 
of  the  vafal  was  called  his^Jelitas  or  fealty ;  and  an 
of  fealty  was  required,  by  the  feodal  law,  to  be  taken 
t  teaams  to  theic  landlord,  which  i^  couched  in  almoft 

5  the 
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the  fame  terms  as  our  antient  oath  of  allegiance* :  except 
that  in  the  ufual  oath  of  fealcy  there  was  frequently  a  faving 
or  exception  of  the  faith  due  to  a  fuperior  lord  byname, 
under  whom  the  landlord  himfclf  was  perhaps  only  a  tenant 
or  vafal.  But  when  the  acknowlegemenf  wa9  made  to  the 
abfolute  fuperior  himfclf)  who  was  vafal  to  no  man,  it  was 
no  \qj^cx  callpd  the  oath  of  fealty,  but  the  oath  of  allegi; 
shoe ;  :ana  therein  the  tenant  fworeto  bear  faith  to  his  fove- 
reign  lordtib  eppoTition  to  aU  met\^  withoutany  fating  or  ex* 
caption  ;  **  contra  otnnes  homines fidditaiem  fecit  ^."  Land  hcU 
by  this  exalted  fpecics  of  fealty  was  cMcdJeudum  iigium,  a 
Hege-t  fee  ^  the .  vafals;  ^miticj.  ligii^  or  U«ge.  men  faiui"^ 
fQverpgn  th^ir  dominus^ligius^ox  liege  lord^  AxkA  wl>c^fdrai 
reign  princes  did  hon^agf  toe^ch  other,  for  lan48  held  uinkc 
thcir.refpeclive  foyereigntlcsi,  a  didinction  was  •always  madft 
hctwtitn^mple  homage,' which  was  only  an  acknowlegeineoti 
of  tenure  ^ ;  and  liege  homage,  which  included  the  fealty 
before* mentioned,  and  the  fervices  confcquent'  upon  lU 
Thus  when  cur  £d ward  III,  in  1329,  did  homage  to  Philips 
VI  of  France,  for  his  ducal  dominions  on  thbt  continent|it 
was  warmly  difputedof  what  fpecies  the  homage  was  tobe^ 
whether  liege  ovjimple  homage  <*.  But  with  us  in  England, 
it  bocoming  a  fettled  principle  of  tenure,  that  a// laiids  in  the 
kingdom  are  holden  of  the  king  as  their  foverexgn  and  kfd 
paramount,  no  oath  but  that  of  fealty  couid  ever  be  taken 
tp  inferior  lords,  and  the.  oath  of  allegiance  was  neceflarilf 
con&ned  to  the  perfon  of  the  king  alone.  By  an  eafy  analogf 
the  term  of  allegiance  was  foon  brought  to  lignify  all  other 
engagements,  which  are  due  from  fubje£is  to  their  prince, 
as  well  as  thofe  duties  which  were  fimply  and  merely  tcrrito- 

T  3^^  D  ^^^''  ^^^^  ^^^  ^^^^  ^^  allegiance,  as  adminiftered  for  up- 
wards of  fu  hundred  years  %  contained  a  promife  **tobe 
<<  true  and  faithful  to  the  king  and  his  heirs,  and  truth  and 
*<  faith  to  bear  of  life  and  limb  and  terrene  honour,  and 
<<  nut  to  know  or  heat  of  any  ill  or  damage  intended  hinif 

•  r.  r«</.  5 ,  6,  7.  xkiii.  i!2.o. 

b  £  Fc6</.  99.  «  Mirror*  e.  j.  ^35.     Fteta.  3.1^ 

c  7  Kcp..  Calvin's  cafe.  7.               ,  FfHtMl.  c.  ^^,    7  Rcf^  C«iTi%*safi:-  ^  ■ 
^  ^(.art.  401.    Mod.  Ua.  HLl. 

cc  witbodt 


rhcMrt:  defeildixig  bim  therdrom.'*  Upon  wluch  fir 
itw  Hak '  nudces  this  remark )  that  it -was  fliort  and* 

not  entangled  with  long  or  sntrieate  clatifea  <a  declst^' 
It,  and  yet  il  comprehenfive  of  the  whole  dutj  fixnttf 
ibjeffc  to  his  fOTereign.  But,  at  the  revolution^  the 
of  fiiis  oath  being  thought  perhaps  to  farour  too  mncb 
lotion  of  don^refiftance,  the  prefent  form  was  intro^ 
[  by  the  convention  parliament,  which  is  more  general 
idetenninate^than  the  former;  the  fubjedonlypromi& 
^  that  he  will  be  faithful  and  bear  true  allegiance  to  the 
gy'*  without  mentioning  *<  his  heins^*'  or  fpecifyinj^ 
I  lead  whertin  that  allegiance  confifts.  The  oath  of 
OiftCy  is  principally  calculated  as  a  renunciation  of  the 
S  pretended  authority:  and  the  oath  of  abjuration,  in« 
ced  in  th^  teign  of- king  William  S  very  amply  fupplieg 
»ofe  and  gcnefal  texture  of  the  oath  of  allegiance  \  it 
niaing  the  right  of  his  majefty,  derived  under  the  aft 
tlcment  \  engaging  to  fupport  him  to  the  utmoft  of  the 
s powers  promifing to  difclofe  all  traiterous confpiracies 
ft  him  \  and  exprefsly  renouncing  any  claim  of  the  de* 
ants  of  the  late  pretender,  in  as  clear  and  explicit  terms 
e  Engltih  language  can  furnilh*    This  oath  muft  be 

by  all  peribns  in  any  office^  truft,  or  employment  $  and 
be  tendered  by  twojuftices  of  the  peace- to  any  perfout 
)  they  (hall  fufped  of  difafiedtion  ^  And  the  o^th  of 
ance  may  be  tendered '  to  all  perfons  above  the  age  of 
e  years,  whether  natives,  denizens,  or  aliens,  either  in 
ourt-leet  of  the  manor,  or  in  the  (heriflPs  toum,  which 

court-leet  of  the  county. 

T,  befides  thefe  exprcfs  engagements,  the  law  alfo  holds 

there  is  an  implied,  original,  and  virtual  allegiance^ 

{  from  every  fubjeft  to  his  fovcreign,  antecedently  to  any  [  369  ^ 

fs  promife  \  and  although  the  fubjeft  never  fwore  any 

or  allegiance  in  form.     For  as  the  king,  by  the  very  de- 

of  die  crown,  is  fully  invefted  with  all  the  rightfl!  and 

1  to  all  tlie  duties  of  fovereignty,  before  his  coronation ; 

rial.  p.  C.  6),  b  Stat.  iGco.  I.e.  13.  6deo.  III.  c  53. 

ic  13  W.  111.  c.  6.  \%  Inft«  isi.  i  Hal.  P.  €•  6f« 
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ib:the  fubjefl;  M^bound  to  bis  prlnqeby  aibUitrmQc  alkgluMei 
before  the  Aip^rrinrfuQion  of  thofe  ontward  bonds  of  osdiy 
bpm?ge»  and  fealty ;  which  were  ohlj  inftitUted  to  remind  die 
{jt»b)c{i  of  thili  his  previous  duty,  and  for  the  better  fecming 
U'$  performance  \  The'formal  profeffion  therefore,  or  oadi  of 
(ibjedlioa,  is  noflhing  more  than  a  declaration  in  words  of  wbat 
was  before  implied  in  law.  Which  occaGons  fir  Edward  Coke 
fery  juftly  to  ^fe'rve  ^  that  «*  all  fubje£ts  are  equally  bomukn 
<<  to  their  allegiadce»  as  if  they  had  taken  the  oath }  becsofe 
*^  it  is  written  by  the  finger  of  the  law  in  their  hearts,  aod 
<':the  taking  of  the  c6rporal  oath  is  but  an  outward  decbn^ 
•*  tion  of  the  fame."  The  fan£tion  of  Ian  oath,  it  is  true,  ia 
cafe  pf  violation  of  duty,  makes  the  guilt  ftiU  more  accuffls* 
lated,  by  fuperadding  perjury  to  treafon  :  but  it  does  notifl' 
creafe  the  civil  obligation  to  loyalty  (  it  only  ftrengthens  the 
ficial  tie  by  uniting  it  with  that  of  nligion. 

/  Alleoiahcb,  both  exprefs  and  implied,  isbowe?erdiftio« 

/gutfhed  by  the  law  into  two  forts  or  fpecies,  the  one  natmalf 

/  the  other  local ;  the  former  being  alfo  perpetual, the  htterteSH 

/  porary.  Natural  allegiance  is  fuch  as  is  due^from^all  men  boiB 

\  within  the  king's  dominions  immediately'dpon  their  birdi'* 

;  For,  immediately  upon  their  birth,  they  are  under  the  Idn^t 

prote£lion;  at  a  time  too,  when  (during  their  infancy]  dief 

are  incapable  of  pfoteding  themfelves.    Natural  allegiance  is 

therefor^  a  debt  of  gratitude ;  which  cannot  be  forfeited,  cap" 

celled,  or  altered  by  any  change  of  time,  place,  or  circmn* 

ftance,  nor  by  any  thing  but  the  united  concurrence  of  tk 

legiflature  "•   An  Englifhman  who  remoTCs  to  France,  or  td 

China,  owes  the  fame  allegiance  to  the  king  of  England  tbcit 

as  at  home,  and  twenty  years  hence  as  well  as  now.   Foritii 

(t.  370  ]  a  principle  of  univerfal  law  %  that  the  natural«bom  fubjeAof 

one  prince  cannot  by  any  zQ,  of  his  own,  no,  not  by  fweariflj 

allegiance  to  another,  put  ofF  or  difcharge  his  natural  all^ 

giance  to  the  former :  for  this  natural  allowance  was  intrinici 

and  primitive,  and  antecedent  to  the  other }  and  cannot  be  de- 

k  I  Htl.  p.  €•  6  X.  fi  1  p.  Wms.  2x4. 
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fted  without  the  concurrent  ad  of  that  prince,  to  whom  it 
18  fiirft  due.  Indeed  the  natural-bom  fubje£t  of  one  prince^ 
whom  be  owes  allegiance,  may  be  entangled  by  fttbje£kbg 
tnfclf  abfolutely  to  another:  but  it  is  his  own  z£k  that  brmgt 
n  into  tfaefe  ftraits  and  difficulties,  of  owing  fervice  to  tw9 
afters ;  and  it  is  unreafonabic  that,  by  fuch  TolunUry  aO;  of 
I  own,  he  (hould  be  able  at  pleafure  to  unloofe  thofe  bands* 
rwhich  he  is  conneded  to  his  natfwral  prince  (i). 

Local  allegiance  is  fuch  as  is  due  from  an  alien,  ot 
nmger  bom,  for  fo  long  time  as  he  continues  within  the 
log's  dominion  and  proteftion  ?:  and  it  ceafes,  the  idftant  fuch 
xanger  transfers  himfelf  from  this  kingdom  to  another  (a). 

P  7  Rep.  6. 


(i)  Sir  Michael  Fofter  obferves,  that  <<  the  well  known  maxim» 

which  the  writers  upon  our  law  have  adopted  and  applied  to 

dill  cafe,  nemo  poie/i  exuere  pairiam^  comprehendeth  the  whole 

doftrine  of  natural  allegiance/'  Foft*  184.    And  this  is  exem« 

lified  by  a  ftrong  inilance  in  the  report  which  that  learned  judg6 

11  giTcn   of  .£nea8  Macdonald's  cafe.     He  was  a  native  of 

iitat  Britain,  but  had  received  his  education  from  his  eariy  io* 

taqr  in  France,  had  fpent  his  riper  years  in  a  profitable  employ* 

teat  in  that  kingdom*  and  had  accepted  a  commiifion  in  the  fer- 

ice  of  the  French  king  ;   ading  under  that  commiifion,  he  was 

iken  in  arms  againft  the  king  of  England,  for  which  he  was  in- 

i&ed  and  conviAed  of  high  treafon ;   but  was  pardoned  upon 

i&dition  of  his  leaving  the  kingdom,  and  continui^  abroad  duf« 

ighi«life.  Ih.  59. 

This  is  certainly  an  extreme  cafe ;  and  we  (hould  have  reatbn 
>  think  our  law  deficient  lir  juftfce  and  humanity  if  we  could  £& 
>ver  any  intermediate  general  limit,  to  which  the  law  could  b^ 
^ed  cbHififtently  with  found  policy  or  the  public  fa^y. 
(a)  Mr.  J.  Fofler  informs  us,  thai  it  was  laid  down  in  a  meet* 
g  of  all  the  judges*  that  *'  if  an  alien,  fecking  the  proteftion  of 
the  crown,  and  having  a  family  and  effe£b  here,  (hould,  dur- 
ing a  war  with  his  native  country,  go  thither,  and  there  adhere 
to  the  king's  enemies  for  purpojet  ^  hqfitRiy^  he  may  be  dealt 
with  as  a  traitor/'     Fojt.  185. 

I  i  2  Na^ral 
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Katural  aHegtince  istKerrfore  petpHualy  and  local  temjioctrj 
6nly :  and  that  for  this  reafoiii  evidently  founded  upon  die 
nature  of  goveminent ;  that  lUegiaitce  is  ^  debt  due  from 
the  fubjeft,  upon  an  implied  contraA  with  the  prince,  that 
fb  long  as  the  one  affords  prbtedlioUi  fo  long  the  other  viO 
demean  himfelf  farthfulTy.  As  therefore  the  prince  is  ai- 
^vays  under  a  conftant  tie  to  prote£):  his  naturaUbom  fubjedti 
at  all  time^  knd  ih  fall  coaHitriiesy  for  this  teafon  dieir  aUegi- 
ance  due  to  him  is  equally  univerfal  and  permanent.  Botf 
on  the  other  hand,  as  the  prince  inffbrds  his  protedion  to  an 
alien^  only  during  his  refidence  in  this  redm,  the  allegiance 
of  an  alien  is  confined  (in  point  X)f  time)  to  the  duration  of 
ftich  his  refid^ncr^)  and  (in  point  of  locality)  to  the  doibaiioBi 
of  the  Briti(h  empire.  From  which  confiderations  fir  Mat- 
thew Hale  "^  deduces  this  confequencci  that,  though  there  be 
an  ufurper  of  the  crown,  yet  it  is  treafon  for  any  fubjeSi 
%hUe  the  ufurper  is  in  full  pofleflion  of  the  fovereigntyi  to 
[371  3.pra£li^:  any  thing  againd  his  crown  and  dignity:  ^lleI^ 
fore,  although  the  true  prince  regain  the  fovereigoty,  jfct 
4CUch  attempts  againft  the  ufurper  (unlefs  in  defence  or  aid  of 
the  rightful  king)  have  been  afterwards  punifhed  with  death; 
-becaufe  of  the  breach  of  that  temporary  allegiance,  wUck 
-iras  due  to  him  as  king  de  fmBo.  And  upon  this  fbotiDgf 
after  Edward  IV  recovered  the  crown,  which  had  been  te^ 
detained  from  his  houfc  by  the  line  of  Lancafter,  treafoM 
committed  agiinft  Henry  VI  were  capitally  pnnilhedi  thwgk 
Henry  bad, been  declared  an  ufurper  by  parliament. 

.  This  oath  of  allegiance,  or  rather  the  allegiance  itfdfi  * 

.held  to  be  applicable  not  only  tortjbe  political  capacity  of  the 

:king,  or  regal  office,  bu^  to  his  natural  perfon  and  blood* 

royal :  arid  for  the  mifapplication  of  theit  allegiaucei  "^^ 

•to  the  regal  capacity  or  crown,  exclofive  of  the  perfon  of  the 

'  king,  were  the  Spencers  banilhed  in  the  reign  of  Edwardfl'* 

And  from  hence  arofe  that  principle  of  pcrfonal  attaclW^*» 

and  affefliohate  loyalty,  which  induced  our  fbrefathersi  (>^» 

if  occafioii  rcqdircd,  would  doubtlefs  induce  their  fons)  * 

q  I  Hal.  p.  C,  60.  f  I  HiL  P.  C.  67.  J 
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hazard  all  that  was  dear  to  thenii  life,  fortune^  and  familjTf  . 
in  defence  and  fupport  of  their  liege  lord  and  fQvereign» 

«  w 

This  allegiance  then,  both  exprefs  and  impliedi  i$  the  duty 
of  all  the  king'6  fubjedlts,  under  the  ctiflinftipn;}  here  l^id. 
down,  of  local  and  temporary,  or  univerfal  and  perpetuaL 
Their  rights  are  alfo  diftinguifli^ble  by  the  fame  criterions . 
of  time  and  locality ;  natural-born  fubj«ds  haying  ^  great 
raricty  of  rights,  which  they  acquire  by  being  born  M?ithifi. 
the  king^s  ligeance,  and  can  never  forfeit  by  any  diftancj; 
of  place  or  time,  but  only  by  their  own  mi  (behaviour  :  the. 
Qplanation  of  which  rights  is  the  principal  fubje£l  of  the 
two  firft  books  of  thcfe  commentaries.  The  f^jtoic  is  alfo  in 
fbme  degree  the  cafe  of  aliens ;  though  their  rights  are  much 
more  circumfcribed,  being  acquired  only  by  reGdcnce  hcrcj^ 
and  loft  whenever  they  remove.  I  ihall  however  here  endea-. 
vour  to  chalk  out  fome  of  the  principal  lines,  whereby  they,  [  372  j 
are  diftinguiihed  from  natives,  defcending  to  farther  partly 
Cttiars  when  they  come  in  courfe. 


*  ■•'<■* 


An  alien  bom  may  purchafe  lands,  ot  other  eftates :  :^,t 

not  for  hisownufe;  for  the  king  is  thereupon  entitled,  tp 

them'  (3).   If  an  alien  could  acquire  a  permanent  property  in 

lands,  he  muft  owe  ah  allegiance,  equally  permanent  with 

that  property,  to  the  king  of  England  ;   which  would  p^K 

bably  be  inconfiftent  V9i^  that,  which  he  owes  to  his  own 

natural  liege  lord :  befides  that  thereby  the  nation  might  in 

time  be  fubjed  to  foreign  influence,  and  feel  many  other 

inconveniences.    Wherefore  by  the  civil  law  fuch  contrads 

were  alfo  made  void  ^ :  but  the  prince  had  no  fuch  advs^nt^ge 

of  forfeiture  thereby,  sis  with  us  in  England.     Among  otlur 

vcafons  which  might  be  given  for  our  conftitution,  it  foi^ms 

•  Co.  Litt.  ».  tCw/,  7.  il.*/fr;-55. 


I 


(3)  A  woman  alien  cannot  be  endowed,  unlefs  (he  marries  ht 
^  licence  of  the  king ;  and  then  flie  (hall  be  endowed,  By  9 
HciuV,  No*  15,  Rot.  Pari.  Harg.  Co.  Lit.  31.  j.  n.  9.  Neither 
^  a  huA>and  alien  be  tenant  by  the  ciirtefy.  7  Co.  25. 

1}3  ti 
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to  ht  intended  hf  way  of  puniniment  for  the  alien's  prcfump- 
tion^  in  attempting  to  acquire  any  landed  property :  for  the 
vendor  is  not  a0e£ted  by  it,  he  having  reHgiied  his  righti  and 
received  an  equivalent  in  exchange.  Yet  an  alien  may  acquire 
a  property  in  good^^  money,  and  other  perfonal  cftate,  or  ma^ 
hire  a  houfe  for  his  habitation  ^  (4):  for  perfonal  edate  is  of  x 
tranfitory  and  moveable  nature;  and,  befides»  this  indulgence 
to  ftrangers  is  neceflary  for  the  adva.ncement  of  trade.  Alien; 
alfo  may  trade  as  freely  as  other  people;  only  they  are  fubje£l 
to  certain  higher  duties  at  the  cuftofn-houfe  :  and  there  are 
alfp  fome  obfolete  ftatutes  of  Henry  VIII,  prohibiting  alien' 
artificers  to  work  for  themfelves  in  this  kingdom  ;  but  it  ii 
generally  held  that  they  were  virtually  repealed  by  ftatute  5 
£liz.  c.  7.  (5)  Alfo  an  alien  may  bring  an  adlion  concerning 
perfonal  property,  and  may  make  a  will,  and  difpofe  of  his 
perfonal  eftate  ^:  not  as  it  is  in  France,  where  the  king  at  the 
'  .  death  of  an  alien  is  entitled  to  all  he  is  worth,  by  the  M 
d'aubawe  or  Jus  albinatus  ',  unlefs  he  has  a  peculiar  exemption. 
When  I  mention  thefe  rights  of  an  alien,  I  muft  be  underftood 
of  ,alien  friends  only,  or  fuch  whofe  countries  are  in  peace 
with  ours ;  for  alien  enemies  have  no  rights,  no  privilegesi  nn* 
lefsby  the  king's  fpecial  favour,  during  the  time  of  war  (6). 

■When  I  fay,  that  an  alien  is  one  who  is  born  out  of  the 
lung's  dominions,  or  allegiance,   this  alfo  muft  be  under- 

. :  '   «  7  Rep.  17.  *  A  word  denied  fiom  Mi  «^o** 

,      ^y  Lutw.  34.  Spclm.  Gl.  »4. 


(4)  But  a  Icafc  of  lands  will  be  forfeited  to  the  king.  Co.  Lttt*  !• 
'  (^  )  Mr.  Hargravc  fays,  the  flatiite  32  Heit.  VIII.  c.  1 6.  howercr 
cofttrary  it  may  fcem  to  good  policy  and  the  fpirit  of  commercci 
Mi'rcniains  unrepealed.  Go.  Lift,  2.  n.  7.  Sec  alfo  1  ff^toM  373- 
'  '(6)  Until  all  ranfoms  of  captured  ihxps  and  property  were  pro- 
hibited  by  22  Gcq.  III.  c.  25.  an  alien  enemy  could  fuc  in  our 
cpurt8  uppn  a  lanfom  bill.  Lord  Mansfield  in  a  cafe  of  that  kind 
declared*  that  '^  it  was  found  poHcy*  as  well  as  good  moralityi  to 
M  keqp  f;[uth  with  an  enemy  in  time  of  war.  This  is  a  coptia^ 
"  which  arifes  out  of  a  ftate  of  hoftility,.and  is  to  be  goveroedb/ 
*♦  the  law  of  nations,  and  the  eternal  ritfcs  of  juftice/'  Di^S* 
625. 


(7)  All  thcfc  exceptions  to  the  common  law,  introduced  by  the 
kgiflature,  arc  in  cafes  where  the  father  or  grandfather  fs  a 
naturaUbom  fubje£t ;  but  there  is  no  provifion  made  for  the  chil- 
dren bom  abroad  of  a  mother,  a  naturaM>om  fubje^,  married  to 
f&  alien.     And  in  a  hte  cafe,  in  which  it  was  ftatcd  that  the  mo- 

l » 4  thcr 


.--   J 
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flood  with  fome  reftrifiiont.  The  common  law  indeed|^ood 
-ddlfohllely  fo;  li^ith  only  a  very  few  exceptions :  fo  tiiatlft 
ffilrticiilar  aft  of  parliament  became  neceflary  after  the  refto^  /  >y 
Mtidti  %  <*  for  the  naturalization  of  children  of  hiff  majefty*^ 
f <  Englifh  fttbjefls,  born  in  foreign  cotmtries  daring  the  late 
',<  troubles.''  And  this  maxim  of  the  law  proceeded  upon  a 
general  principlci  that  every  man  owes  natural  allegiance 
where  he  is  born,  and  cannot  owe  two  fuch  allegiances,  or 
fenre  two  mafters,  at  once.  Yet  the  children  of  the  king's 
embafiadors  born  abroad  were  always  held  to  be  natural  fub- 
jtdts  s :  for  as  the  father,  though  in  a  foreign  countryi  owes 
jiot  even  a  local  allegiance  to  the  prince  to  whom  he  is  fent  $ 
lb,  with  regard  to  the  fon  alfo,  he  was  held  (by  a  kind  of 
.poftUmbiium )  to  be  bom  under  the  king  ^f  England's  allegi- 
:ancc>  reprefented  by  his  father,  the  embaflador.  To  encoii« 
tage  alfo  foreign  commerce,  it  was  enaAed  by  ftatute  aj 
Ectw.  III.  ft.  2,  that  ail  children  bom  abroad,  provided  bo$b 
•tlieir  patents  were  at  the  time  of  his  bhrth  in  allegiance  to 
Jlti€  king,  and  the  moth»er  had  pafied' the  leas  by  her  hufbamts 
.ooofent,  might  inherit  as  if  born  in  England:  and  accord- 
ingly it  hath  been  fo  adjudged  in  behalf  of  merchants  '•  But 
by  feveral  more  modern  ftatutes  ^  thefe  reftriAions  are  ftill 
farther  uken  off:  fo  that  all  children,  bom  out  of  the  king's 
ligeance,  ^hob  fatherr  (or  grandfathers  by  the  father's  (ide) 
were  natural-born  fubjedts,  are  now  deemed  to  be  natural* 
bom  fubjeds  themfelves,  to  all  intents  and  purpofes ;  unlefs 
their  faid  anceftors  were  attainted,  or  banifhed  beyond  fea, 
for  high  treafon  ;  or  were  at  the  birth  of  fuch  children  in  the 
fervice  of  a  prince  at  eiimitjr  with  great  Britain  (7).  Yet  the 

T  Sut«  19  Car.  II.  c,  6.  Cent.  3. 

»  7  Rep.  18.  by  Aon.  c.  5.  4  Geo.  II.  c.  $1.  and 

»  Cio«  Car.  6oi.  Mar.  91.  Jaok.     13  Geo.  HI*  c.  ai. 
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gra^children  of  fuch  aoceftors.AaUnofcb^im^ilrgAd  i»iA- 
4peA  of  tbe  alien's  duty,  except. tliey  b^rpv^teflaiiti,  ipd^^ 
iMRllr  rcGde  Wi(;hu|  the  jrci^lin.^  .npr.ft»U:b«  ^s|^M  tj^^lfif 
;apy  eftate  orintereft,  ui)le{$  the  ;claim  .ba  ^|a4l|  vi^ifi  fm 
y^lirs  ^ter  the  fapn;  fl^\  accrue^::  .. 


.     '   •  .        '  '  /  *  !  .  ♦     I, 

|^_  The  children  of  aliens/  born  herc^  m Jfinghnd^  ar^^ 'jojc- 

rally  fpeaking,  natural-born  fubjei£i8(ft.)/and  'entitljrd  to  all  tk 

t  374  IP'^'y^^gcs  of  fuch.  In  which  the  conititutlon  gf  France  ififfcn 

^ffom  oiirs;  for  th^re,  .by  their  yW  dlfiinat^j,  if  a  chi^  |)e  ^rn 
of  foreign  parents,  it  is  an  alien  ^X9r  . 

• '  A  DENizBM  is  an  alien  born,  bat  who  has  obtaioed^ 
*Jonatume.  regis  letters  pat»>t  to  Diake  him  at|  CngUfbTubjcA: 
4i  high  and  ihGobfixminicable  branch  of  the  roy^l  ffctfigHditi 
•A  denizen  ib  in  a;kitid of  middle  ftatjKi  biftiecen  an  aUei^sttl 
natural-liovii  fubjc£l^  and  parukea  eif.  both  of  tbem.  Ifc 
*:m^j  tike  lands  by  purcbafe  oi  devtfe^  >¥hu^  w  alien  Ha^fMi 
(but  cannot  take:  :by  ioberitaoocf;  (or  bi3  parent,  thimigh 
.Hrhom  he  moft  claimvbcing  an  alien»  Jbiad.lioitihcrit^ldc  Usdi 
■  tad  therefore  could  convey  none  to  the'  ion  ( i  ^). .  And,  Qpota 

'  ^  Jchk.  Ctnt.  3.  cixtt  treajiirifrgn'        <  7  'R<p.  CilTJn'tcafc.  15. 
■5111.  312.  •  «  IS  Rep.  67. 

ther  of  the  plaintiff  ivas  an  £ngli(h  woman,  who  married  a  fnbjcA 
of  France,  and  had  a  fon  bom  to  him  in  France,  it  was  decided 
that  that  fon  cpuld  not  inherit  his  mother's  lands  in  England«  Coint 
Puroure  v.  Jones,  4  7'.  i^.  300. 

(8)  Unlefs  the  alien  parents  are  a£tidg  in  the  realm  as  enemies) 
for  my  loid  Coke  fays,  it  is  not  cslum  ntc  folumy  but  their  bdn([ 
i)om  within  the  allegiance, 'an^  under  the  protection  of  the  king* 

7  Co,  18.  a, 

(9)  The  prefent  learned  Vinerian  profeflbr  informs  us,  Aat 
•*  in  this  refpe6t  there  is  not  any  difference  between  our  laws  and 
•*  thofe  of  France^-  In  each  country  birth  confers  the  right  <» 
,**  naturalization;"    i  Woodd.  386. 

(10)  By  the  II  &  la  W.  III.  c.  6.  natural^bom  fubjedsiiif 

.deriye  a  title  by  defpent  through  xh^v  parents  or  any  anceftofi 

though  thev  are  aliens.     But  by  %$  Geo.  II.  c«  59.  this  reftnc* 

tioii  is  Aiperaddedi  m»  that  no  natuial-hom  {iibjcft  fluU  doii^ 

atitk 
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of  hereditary  blood,  tho  ifiiie  of  a  denixen,  bom 
zation,  cannot  inherit  to  him  ;  but  his  iffiie  bom 
(,  A  denizen  is  not  excufed  %  from  paying  the 
yi  and  fome  other  mercantile  burthens*  And  no 
in  be  of  the  privy  council^  or  either  houfe  of  par^ 
T  haTe  any  office  of  trufl,  civil  or  military^  or  be 
any  grant  of  lands,  &c.  from  the  crown  ^m 

1LYZA.T10N  cannot  be  performed  but  by  a£%  of 
: :  for  by  this  axi  alien  is  put  in  exa£lly  the  fame 
he  had  been  born  in  the  king's  ligeance;  except 
he  is  incapable,  as  well  as  a  denizen,  of  being  a 
F  the  privy  council^  or  parliament,  holding  office^ 
•  *  ( 1 1 ).  No  bill  for  naturalization  can  be  received  ia 
fe  of  parliament,  without  fuch  difabling  claufe  in 
ithout  a  claufe  ((iiablingthe  per(bn  from  obtaining 
aity  in  trade  thereby,  in  any  foreign  country ;  ua- 
1  have  redded  in  Britain  for  feven  years  next  after 
uicement  of  the  fciBon  in  wljich  he  is  naturalized)^, 
n  any  perfon  be  naturalized  or  reftored  in  bloodt 
lath  received  the  facrament  of  the  lord's  fupper 
:  month  before  the  bringing  in  of  the  bill ;  and 
ilfo  takes  the  oaths  of  allegiance  and  fupremacy  ipt 
ce  of  the  parliament  ^  But  thefe  provifions  have 
ily  difpcnfcd  with  by  fpccial  a£ls  of  parliament. 


\,     Vaugh.  2S5.  i  Stat,  i  Oeo.  I.  c  4. 

Hem  VIII.  e.  8.  k  Sut.  14  Geo.  i!I.  c  Sf* 

?.  Ill-  c.  z.  I  Sue.  7  Jac*  I.  c  2. 


igh  an  alien  parent  or  anceftofy  unlefs  he  be  bom  at 
'  the  death  of  the  anceftor  who  dies  feifed  of  the 
1  he  claims  by  defcenty  with  this  exception,  that  if  a 
I  be  cad  upon  a  daughter  of  an  alien,  it  ihall  be  di- 
vour  of  an  after-bom  fon  ;  and  in  cafe  of  an  after- 
ter  or  daughters  only,  all  the  fillers  fhall  be  coparceners. 
is  flatute  12  W.  III.  c.  2.  was  paffed  from  a  jealoufy  of 

m's  partiality  to  foreigners. 

7  previous 
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previous  to  bilh  of  naturalization  of  aii^y  foragn  princes  or 
ptincefltfs  ". 

..'*"■ 
r  375  J     These  arc  the  principal  (It(lin£lions  between  aliens,  <!cni- 
>;ens»  and  natives :   diftinfiions,   wliich  it  hath  been  fiv* 

lb 

quently  endeavoured  fince  the  commencement  of  this  centary 
to  lay  almoft  totally  afide,  by  one  general  naturalization-adibr 
all  foreign  proteftants.    An  attempt  which  was  once  earned 
into  execution  by  the  ftatute  7  Ann.  c.  5*  but  this,  after  tbree 
jears  experience  of  it>  was  repealed  by  the  ftatute  10  Ano. 
'C  5*  except  one  claufe,  which  was  juft  now  mentioned,  for 
mturalizing  the  children  of  Engliih  parents  born  abnni 
'llowerer,  every  foreign  feaman,  who  in  time  of  war  fenres 
two  yeprs  on  board  an  Englifh  (hip  by  virtue  of  the  king's 
proclamation,    is  ipfo  faSlo  naturalized  under  the  like  it- 
ftri£lions  as  in  ftatute  12  W.  III.  c.  2.  " ;   and  all  foreiga 
proteftants,  and  Jews,  upon  their  refiding  feven  years  in  any 
of  the  American  colonies^  without  being  abfent  above  two 
months  at  a  time,  and  all  foreign  proteftants  ferving  two 
years  in  a  militaty  capacity  there,  or  being  three  years  em^' 
ployed  in  the  whale  fifliery,   without  afterward  abfenting 
themfelves  from  the  king's  dominions  for  more  than  on^ 
year,  and  none  of  them  falling  within  the  incapacities  dr-' 
clared  by  ftatute  4  Geo.  II.  c.  21.  (hall  be  (upon  taking  tb^ 
oaths  of  allegiance  and  abjuration,   or  in  fome  cafes,  a^ 
alErmation  to  the  fame  eSe£t)  naturalized  to  all  intents  an^ 
purpofes,  as  if  they  had  been  born  in  this  kingdom ;  except 
as  to  fitting  in  parliament  or  in  the  privy  council,  and  holA-^ 
ing  oflBces  or  grants  of  lands,  to*r.  from  the  crown  within  ^^ 
kingdoms  of  Great  Britain  or  Ireland  •.    They  therefore  tC^ 
admiffible  to  all  other  privileges,  which  proteftants  or  Jcv^^ 
born  in  this  kingdom  are  entitled  to,    "What  thofe  privileg^^ 

»  Stat  4  Ann.  c.  j.  7  Geo.  II.  c.  3.  •  Stat.  13  Geo.  II.  c.  7.  joGeo.  J^' 

^  Geo.  II.  c.  24.  4 Geo.  HI.  c.  4.  c.  44.  21  Geo.  il.  c.  45*  1  Ce&II^'     1 

.  1^  Sta^  t3  Geo.  11.  c.  3.  c  »5.  13  Geo.  Hi.  €.2^.  i 
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arc,  with  refpcdl  to  Jews  '  in  particukr,  was  the  fubje£l  of 
very  high  debates  about  the  time  of  the  famous  Jcw-bi]!^; 
which  enables  all  Jews  to  prefer  bills  of  naturalization  in 
fKirltamenti  without  receiving  the  facrament,  as  ordained  by 
ilatute  7  Jac.  I.  It  is  not  my  intention  to  reviye  thUi  contro* 
^erfy  again ;  for  the  a£l  lived  only  a  few  months,  and  was 
then  repealed ' :  therefore  peace  be  now  to  it's  manes. 

P  A  pretty  accoiate  account  of  the    io  Molloy  dtjurt  matttimo*  b.  3.  ^  S* 
JcmtiU  their  baniAment  in  8  Edw.  I*        l  StiL  16  Geo.  II.  Ct  a6« 
pqf  Hfiwnd 4n  Prjrooe'i  Jmufrer^  «b4        '  Stat.  »7  Oco»  IL  «•  % 
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CHAPTER      THS     ZLSVBNTH. 


OF    THE    CLERGY. 


' 


TH  E  people,   whether  aliens,   denizens,   or  natorai* 
born  fubje£ts,  are  diviGble  into  two  kinds ;  the  cleigf 
and  laity :  the  clergy,  comprehending  all  perfons  in  holf 
orders,  and  in  ecclefiaftical  offices,  will  be  the  fubjed  of  the 
I  following  chapter* 

This  venerable  body  of  men,  being  feparate  and  fet  apart 
from  the  reft  of  the  people,  in  order  to  attend  the  more  clofely 
to  the  fervice  of  almighty  God,  have  thereupon  large  priTi* 
leges  allowed  them  by  our  municipal  laws :  and  had  fonnerlj 
much  greater,  which  were  abridged  at  the  time  of  the  le- 
formation  on  account  of  the  ill  ufe  which  the  popiih  ckrgy 
had  endeavoured  to  make  of  them.  For,  the  laws  hariog 
exempted  them  from  almoft  every  perfonal  duty,  they  at- 
tempted a  total  exemption  from  every  fecular  tie.  But  it  is 
obferved  by  fir  Edward  Coke  *,  that,  as  the  overflowing  of 
waters  doth  many  times  make  the  river  to  lofe  it*s  proper 
channel,  fo  in  times  pad  ecclefiaftical  perfons,  feekingtoex- 
tend  their  liberties  beyond  their  true  bounds,  either  loft  or 
enjoyed  not  thofe  which  of  right  belonged  to  them.  The 
perfonal  exemptions  do  indeed  for  the  moft  part  oontiooe. 
A  clergyman  cannot  be  compelled  to  ferve  on  a  jury,  nor  to 
appear  at  a  court-leet  or  view  of  frank^pledge ;  which  al« 
moft  every  other  perfon  is  obliged  to  do  *> :  but  if  a  layman  if 
[  377  3  fuinnioned  on  a  jury,  and  before  the  trial  takes  orders,  he  fluO 
DOtwithftanding  appear  and  be  fwom  ^    Neither  can  he  be 

s  2  loft.  4.  b  F.  N.  B.  i6o*  2  loS.  f.  c  ^  Leon.  190. 
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cbofen  to  any  temporal  office  ;  as  bailifl^  ree?e,  conftable^ 
tMT  die  like  :  in  regard  of  his  own  continual  attendance  oil 
the  facred  fun£lion  ^.  During  his  attendance  on  divine  fer* 
rice  he  is  privileged  from  arrefts  in  civil  fuits  ^  ( i )  •  In  cafes 
ilfo  of  felony,  a  clerk  in  orders  (hall  have  the  bencBt  of  his 
ttergyi  without  being  branded  in  the  hand ;  and  may  likewifft 
haVe  it  more  than  once  (a) :  in  both  which  particulars  he  it 
diftinguifhed  from  a  layman  ^  But  as  they  have  their  privi^ 
leges,  fo  alfo  they  have  their  difabilities,  on  account  of  theif 
fpititual  avocatidns.  Clergymen,  we  have  feen  >,  are  inca^ 
pable  of  fitting  in  the  houfe  of  commons  (3) ;  and  by  ftatute 
atHen.  Vlil.  c.  13.  are  not  (in  general)  allowed  to  take 
any  lands  or  tenements  to  farm,  upon  pain  of  10/.  pet 
month,  and  total  avoidance  of  the  leafe  (4) ;  nor  upon  like 
pain  to  keep  any  tahhoufe  or  brewhoufe  (5 } ;  nor  ihall  engage 

'  Fincfa.  L.  88.  ^2  Inft.  637.    Stat.   4  Hen.  VII. 

•  ^tat.  50  Edw.  III.  c.  5.  I  kit.  ll.      c.  13.  &  i  Edw.  VI.  c.  12. 
t.  t6.  ' «  p»ge  175. 

( I )  That  18,  fof  B  reaibnable  time,  eunJoy  redeunJoy  ei  moratubt  t« 
perform  divine  fervice.   12  Co.  too. 

(t)  This  IB  a  peculiar  privilege  of  the  clergy,  that  fentence  of 
death  can  never  be  paft  upon  them  for  any  number  of  man* 
ftaughters,  bigamies,  (imple  brcenies,  or  other  clergyable  offences  ; 
but  a  layman,  even  a  peer,  may  be  oufted  of  clergy,  and  will  be 
fubjed  to  the  judgment  of  death  upon  a  fecond  convidlion  of  a 
clergyable  offence ;  for  if  a  layman  has  once  been  convifle'd  of 
manflaughter,  upon  produ^on  of  the  conviflion  he  may  afterwards 
faffer  death  for  bigamy,  or  any  other  felony,  within  clergy,  or 
which  would  not  be  a  capital  crime  to  another  perfoti  not  fo  cir« 
dunftanced.  But  for  the  honour  of  the  clergy,  there  arc  few  or  no 
inftances  in  which  they  have  had  occafion  to  claim  the  benefit  of 
this  privilege.   See  4  vc^.  c.  28. 

(3  )  See  the  Editor's  reafons  for  the  capacity  of  the  clergy  to  fit 
b  the  houfe  of  commons  in  note  37  to  Ch.  II. 

(4)  But  if  they  have  not  fufiiclent  glebe,  they  may  take  a  farm 
for  the  necefiary  expences  and  confumption  of  their  houfeholds* 
ti  Hen.  VIIL    c.  13./.  1 

(5)  The  fingukr  prohibition  to  keep  a  tanhoufe  pltibsMJ' 
originated  from  a  practice  peculiar  to  the  time.  '  -*'" 
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in  any  manner  of  trade,  nor  fell  any  merchandize,  under 
ibrfeiture  of  the  treble  value  (6)  Which  prohibition  is 
confonant  to  the  canon  law* 

Ik  the  frame  and  conititution  of  ecclefiaftical  polity  there 
are  divers  ranks  and  degrees  :  which  I  (hall  confider  in  tlidr 
\  iefpe£iive  order,  merely  as  they  are  taken  notice  of  by  ibt 
^  fecular  laws  of  England ;  without  intermeddling  with  the 
canons  and  confiitutions,  by  which  the  clergy  have  bound 
themfelves.  And  under  each  diviGon  I  (hall  confider, 
I.  The  method  of  their  appointnoent ;  a.  Their  rights  and 
duties }  and  3.  The  manner  wherein  their  chara£Uror 
office  may  ceafe. 

/    I.  An  arch-bi(hop  or  bifliop  is  elected  by  the  chapter  of 
^his  cathedral  church,  by  virtue  of  a  licence  from  the  crowtf. 
Election  was,  in  very  early  times,  the  ufual  mode  of  elera- 
tion  to  the  epifcopal  chair  throughout  all  chriftendom ;  and 
this  was  promifcuoufly  performed  by  the  laity  as  well  astbe 
clergy  h :  till  at  length  it  becoming  tumultuous,  the  empC" 
r  978  1  ^^^^  ^^^  other  fovereigns  of  the  refpoAive  kingdoms  of  £u* 
rope  took  the  appointment  in  fome  degree  into  their  own 
hands ;  by  referving  to  themfelves  the  right  of  confirmiog 
thefe  ele£^ions,  and  of  granting  inveftiture  of  the  temporal' 
tiesi  which  now  began  almoft  univerfally  to  be  annexed  to 
this  fpiritual  dignity ;   without  which  confirmation  and  ior 
Tcftiture,  the  ele£ted  biihop  could  neither  be  confecrated  oor 
receive  any  fecular  profits.    This  right  was  acknowleged  in 
the  emperor  Charlemagne,  A.  D.  773,  by  Pope  Hadrisnt^ 
and  the  council  of  Lateran  i,   and  univerfally  exercifed  hf 
other  chriftian  princes :  but  the  policy  of  the  court  of  Roo^ 
at  the  fame  time  be^an  by  degrees  to  exclude  the  laity  ffoA^ 

^ftr  cjinm  et  poftdum.    Palm.  25.  i  Roll.  Rep,  102.   M.  Pant.  A,  />•  l^S* 
I  Dtcnt.    X  d\p.  63.  c.  %%• 
■■  ■  -    -  -  -  .  1* 

(6)  Though  a  clergyman  is  fubjefi  to  this  penalty  for  tiadui^ 
yet  hji  coDtrads  are  valid,  and  he  is  liable  to  be  made  a  baol^* 
t^pt.     Cooie,  Bankr.  33. 


/ 


«ii/ftiareln  thefe  eledions^  and  to  confine  them  wlioUy  to  the 
dergyi  which  at  length  was  completely  effedted  j  the  mere 
form  of  ek£lion  appearing  to  the  people  to  be  sb  thing  of  lit*^ 
tie  confequence,  while  the  crown  .was  in  pof&flion  of  an  cib- 
iolute  negative^  which  was  almoft  equivalent  to  a  dire£t  right 
of  nomination.  Hence  the  right  of  appointing  to  bifhop- 
ficks  is  fai4  to  have  been  in  the  crown  of  England  ^  (as 
well  as  other  kingdoms  in  Europe)  even  in  the  Saxon  times  i 
becaufe  the  rights  of  confirmation  and  inveftiture  were  in 
efieA  (though  not  in  form)  a  right  of  complete  donation  h 
But  when,  by  length  of  time,  the  cuftom  of  /naking  elec- 
tions  by  the  clergy  only  was  fully  eftabliflied,  the  popes  be- 
gan to  except  to  the  ufual  method  of  granting  thefe  invefti* 
Cures,  which  was  p^r  annulum  et  baculumf  by  the  prince's  de*> 
livering  to  the  prelate  a  ring,  and  pafloral  ftaffor  croGer ; 
pretending,  that  this  was  an  encroachment  on  the^ church's 
authority,  and  an  attempt  by  thefe  fymbols  to  confer  a  fpiri- 
tnal  jurifdidion  :  and  pope  Gregory  VII,  towards  the  clofe 
of  the  eleventh  century,  publifhed  a  bulle  of  excommuni- 
(ration  againft  all  princes  who  (hould  dare  to  confer  inve(ti«* 
tares,  and  all  prelates  who  (hould  venture  to  receive  them  «•. 
This  was  a  bold  ftep  towards  efie£^ing  th^  plan  then  adopted 
by  the  Roman  fee,  of  rendering  the  clergy  entirely  independ-  [  J79  ] 
tnt  of  the  civil  authority :  and  long  and  eager  were  the  con- 
tefts  occafioned  by  this  papal  claim.  But  at  length,  when  the 
emperor  Henry  V  agreed  to  remove  all  fufpicion  of  encroach- 
ment on  the  fpiritual  charafter,  by  conferring  inveftltures  for 
the  future  perfceptrum  and  not  per  annulum  et  haculum  :  and 
when  the  kings  of  England  and  France  confented  alfo  to  alter 
the  form  in  their  kingdoms,  and  receive  only  homage  from 
the  bifliops  for  their  temporahies,  in  (lead  of  inveding  them 
by  the  ring  and  crofier ;  the  court  of  Rome  found  it  prudent 
to  fufpend  for  a  while  it's  otl^r  pretenfions  n- 

k  pjlm.  28.  (lericbi  et  monachos  fuit eitcllo^fed  tleBum 

1  **    Nulla    eknio   ^aelattr^m   (Junt  a  rtg*  poJiuUbant,    Sddeo.  you,  Ang, 

*<  verha  Ingulf  hi)  trat   ntirt  lU^rt  tt  !•  i.  §  39* 

**  CMngmca  }    jed   omnes    Sgn'ttara  tarn  ^  Decrtt.  i,  eauf,  i6.  fu,  j.e*  tim 

*'  tpifctpomm,  fuam  abhatum^  ftr  «ii«  <c  13* 

imlum  tt  baemlum    regis    curia   prt  &  Mod.  Vn.  HHl.  xxvt  363.  Xrtt, 
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This  coneeflion  was  obtained  from  king  Henry  the-  firft  in 
EiriglatKl,  by  means  of  that  obftinate  and  arrogant  prelate^ 
areh*bi(bop  Anfelm  » :  but  king  John  (about  a  century  after* 
wards)  iii  order  to  obtain  the  proteQion  of  the  pope  agaioft 
his  difcontented  barons,  was  alfo  pretailed  upon  to  g]?e  up 
by  a  charter,  to  all  the  monaft^ries  ittiA  cathedrals  in  tbe 
kingdom,  the  free  right  of  clewing  their  prelates^  whediet 
abbots  or  bi(hops :    referving  only  to  the  crown  the  cuftodf 
nf  the  temporalties  during  the  vacancy }  the  form  of  grant- 
ing a  licence  to  tlt&y  (which  is  the  original  of  our  conge  f 
r/lirej  on  refufal  whereof  the  eleAors  might  proceed  witihoat 
it ;  and  the  right  of  approbation  afterwards,  which  was  not 
to  be  denied  without  a  reafonable  and  lawful  caufe  p«    Thii 
grant  was  exprefsly  recognized  and  confirmed  in  king  Jbhn'i 
magna  carta  %   and  was   again   eftablifhed  by  ftatute  25 
Edw.  III.  ft.  6.  §3. 

But  by  ftatute  25  Hen.  VIIL  c.  20.  the  antient  right  of 
nomination  was,  in  efFe£l,  reftored  to  the  crown  (  7) :  it  being 
ena&ed  that,  at  every  future  avoidance  of  a  bifhoprick,  the 
king  may  fend  the  dean  and  chapter  his  ufual  licence  to  pro- 
ceed to  eIe£lion  ;  which  is  always  to  be  accompanied  with  a 
letter  miflive  from  the  king,  containing  the  name  of  the  per- 
fon  whom  he  would  have  them  ele^  :  andj  if  the  dean  anA 

«  M.  Pans.  ^.  D.  1 107.  4  caf,  i.  tJit.  Oxm,  t^S9* 

P  M.  Paris.  -/^.  D.  1214..  I  Rym.  Foed.  t^S» 


(7)  This  ftatute  was  afterwards  repealed  by  I  Edw.  VLc.»- 
which  enaded  that  all  bifhopricks  (hould  be  donative  as  fonncdy  ** 
It  ftates  in  the  preamble  that  thefc  clc6b"on8  arc  in  very  deed  n^ 
cleftions ;  but  only  by  a  writ  of  conge  feUre  have  colours,  (hadow^^ 
or  pretences  of  cle6tion,  i  Bum.  Ec.  L.  183.     This  is  certsisiy' 
good  fenfe.     For  the  permiilion  to  ele A  where  there  is  no  power  t^ 
Kjed  can  hanlly  be  reconciled  with  the  freedom  of  eledion.    Bu^ 
this  ftatute  was  afterwards  repealed  by  1  Ma.  ft.  2.  c.  20.  sn^ 
other  ftatutes.  12  Co.  7.     But  the  bifhopricks  of  the  new  fbunda- 
tion  were  always  donative.  Harg.  Co,  Lift.  134*     As  alfo  arc  a** 
the  Irifli  bifhopricks  by  the  2  Eliz.  C.  4.   Iriflk  SMmtts.  J 
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chapter  clday  their  ckaian  above  twelve  day«,  the  nomina- 
tion ihall  devolve  to  the  king,  who  may  by  letters  patent  ap- 
point fuch  perfon  as  he  pleafes.  This  eleaion  or  nofnina- 
tioni  if  it  be  of  a  bilhop,  muft  be  fignified  by  the  king's 
letters  patent  to  the  arch-bifhop  of  the  province ;  if  it  be  of 
an  arch-bifliop,  to  the  other  arch -bifhop  and  two  bifhops,  or 
to  four  biChops ;  requiring  them  to  confirm,  inveft,  and  con- 
secrate the  perfon  fo  ele£^ed  :  which  they  are  bound  to  per- 
form imtnedlately,  without  any  application  to  the  fee  of 
JHLomc.  After  which  the  bifhop  elc£k  fhall  fue  to  the  king 
fpr  his  temporahies,  (hall  make  oath  to  the  king  and  none 
othcr^  and  {hall  take  reftitution  of  his  fecular  poflTeflTions  out 
of  the  king's  hands  only  (8).  And  if  fuch  dean  and  chapter 
do  not  elec):  in  the  manner  by  this  ad  appointed,  or  if  fuch 
arcb-bifliop  or  biihop  do  refufe  to  confirm,  invefl,  and  con- 
fecrate  fuch  bifhop  de£i,  they  ihall  incur  all  the  penalties 
of  z  praemunire  (9). 
~-  -  ■        -  -.  ■         -  .     -  -  — 

(8)  It  18  a  prevailing  vulgar  error,  that  every  bifhop,  before  he 
accepts  the  binioprick  which  is  offered  him,  affcAs  a  maiden  coy- 
ncfs  and  anfwers  nolo  epifcopari.  The  origin  of  thefe  words  and 
this  notion  I  have  not  been  able  to  difcover  ;  the  bifhops  certainly 
give  no  fuch  refufal  at  prefent,  and  I  am  inclined  to  think  they 
never  did  at  any  time  in  this  country. 

(9)  It  is  direded  in  the  form  of  confecrating  bifhops,  confirmed 
by  various  flatutcs  fince  the  reformation,  that  a  biihop  when  confe* 
crated  mufl  be  full  thirty  years  of  age.  There  feems  to  have  been 
no  reftriAion  of  this  kind  in  ancient  times ;  for  bifliop  Godwin 
informs  us,  that  George  Nevilc,  the  brother  of  the  earl  of  War- 
wick the  king-maker,  was  chancellor  of  Oxford,  et  in  epifcopum 
Exonienfem  confecratus  efi  anno  1455,  nondum  annos  natvs  viginti. 
Anno  dcinde  1 460  (id  quod  jure  mirere)  Jummus  AngViefaBus  eft  can" 
ceUariut,  A  few  years  afterwards  he  was  tranflatcd  to  the  arch« 
biihoprick  of  York.  Hoc  ftdente  epkfcopus  SanSi  Andrew  in  Scotia^ 
arehtepifioput  per  Sixtum  quartum  creatus  fftyjujis  Hit  duodccim  epifcopis 
il&tu  geniie  fubfjfe^  qui  la ff emit  arrhtfptfcopi  Ehoracerjis  fxffraganei 
eenfii^emtur.  Reelamante  quidem  Eboracenfy  fed  frufra ;  qffertnte 
fmntificty  minim)  convenire^  u/  illc  Scoiis  Jit  metropolitanuif  qui  prop^ 
Ur  crehra  inter  Scotos  ac  Anglot  Mia.  Scotie  pler&mque  hoJHs  Jit  capi* 
Japj.  Godw.  G>nam.  ds.PmfttL  693. 
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An  arch-bifhop  is  the  chief  of  the  clergy  in  a  whok  pro- 
I    tince ;  and  has  the  infpeAion  of  the  biihops  6f  that  pn> 
I    yince,  as  well  as  of  the  inferior  clergy,  and  may  deprire 
'    them  on  notorious  caufe  '^  ( lo).  The  arch-bifiiop  has  alfe  hk 
^  own  diocefe,  wherein  be  exercifes  epifcopal  jurifdiflion;  ai 
in  his  province  he  exercifes  archieptfcopal.     As  arch-bi(hop, 
he,  upon  receipt  of  the  king's  writ,  calls  the  bifliops  and 
clergy  of  his  province  to  meet  in  convocation  r  but  without 
the  king's  writ  he  cannot  aflemble  them  ••    To  him  all  ap- 
peals are  made  from  inferior  jurifdi£tions  within  his  provincri 
and,  as  an  appeal  lies  from  the  bifliops  m  perfon  to  him  in 
perfon,  fo  it  alfo  lies  from  the  conGftory  courts  of  each  &h 
cefe  to  his  arckiepifcopal  court.  During  the  vacancy  of  asjr 
fee  in  his  province,  he  is  guardian  of  the  fpiritualties  dieie* 
of,  as  the  king  is  of  the  temporalties ;  a&d  he  executes  iH 
ccdefiaftical  jurifdiAion  therein.    If  an  arcbiepifcopti  it 
be  vacant,  the  dean  and  chapter  are  the  fpirituai  guardians, 
ever  fince  the  ofRce  of  prior  of  Canterbury  was  abolifliedat 
the  reformation  t.    The  arch  bi(hop  is  entitled  to  prefent  bj 
lapfe  to  all  the  ecclefiaftical  livings  in  the  dtfpofal  of  bii 
[  3^1  Idiocefan  bi(hops^  if  not  filled  within  fix  mondia.    And  die 
areh-bi(bop  has  a  cuftomary  prerogative^  when  a  bilhop  is 
confecratcd  by  him,  to  name  a  clerk  or  chaplain  of  his  own 
to  be  provided  for  by  fuch  fuffragan  biihop ;  in  lieu  of  whid 
it  is  now  ufual  for  the  biihop  to  make  over  by  deed  to  dit 
arch-biihop,  hb  executors  and  alHgns,  the  next  prefentatko 
of  fuch  dignity  or  benefice  in  the  bifhop^s  difpofal  widun 
that  fee,  as  the  arch-bi(hop  himCelf  (hall  cboofe;   which 
is  therefore  called  his  optional  which  options  are  only  biod- 

v*  Lotd  Raym.  541.  t  %  Roll.  Abr.  %%m 

•  4  laft.  ^1,  323.  u,  Cowd's  iocerp.  dt«  t^Mm, 


( 10)  In  the  1 1  W.  III.  the  biKhop  of  St.  David's  was  dcpriicd 
for  fimonyy  and  other  offences,  in  a  court  held  at  Lambeth  bcibit 
the  arch-brfhop,  who  called  to  his  afliftance  fix  other  bilhop** 
The  bilhop  of  St.  David's  appealed  to  the  delegates,  who  affinned 
the  fentence  of  the  arch-bifhop  ;  and  after  (eveial  fruitleb  q>pB- 
cations  to  the  court  of  king's' bencb  and  the  houfe  of  iord%  k 
was  at  lad  obliged  to  {vbvut  tathe  ^pdglOCIlt^    ItWtiUg*  54>' 

%  Btim.Ec*JL  2i2« 
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ing  on  the  bifhop  himfelf  who  grants  them^  and  not  oh  hi! 
fucceAbrs  ( 1 1 ).  The  prerogative  itfelf  fccms  to  be  deriveii 
from  the  legatme  power  formerly  annexed  by  the  popes  to  the 
metropolitan  of  Canterbury  ^.  And  we  may  add,  that  the 
papal  claim  itfelf  (like  moft  others  of  that  encroaching  fee) 
was  probably  fet  up  in  imitation  of  the  imperial  prerogative 
called  primae  or  primariae  preces ;  whereby  the  emperor  ex* 
ercifes,  and  hath  immemorially  ezercifed  '>  a  right  of  naming 
to  the  firft  prebend  that  becomes  vacant  after  his  accef- 
fion  in  every  church  of  the  empire  ^  A  right,  that  was  alfo 
exercifed  by  the  crown  of  England  in  the  reign  of  Edward  I*; 
and  which  probably  gave  rife  to  the  royal  corodies  which 
were  mentioned  in  a  former  chapter  K  It  is  likewife  the  prU 
tilege,  by  cuftom,  of  the  arch-bifliop  of  Canterbury,  tocrowti 
the  kings  and  queens  of  this  Idngdom  ( 1 2 }  •    And  he  hath  alfd 

V  Sherlock  of  optioos.   i.  fiunif  fMom  ml  preca  regit prte£ff0  JU^ 

s  Goldaft.  couftit,  im^,  torn*  Z^fage  keno  concejit,    dt  caetero  filvdti  ti  lU 

406*  froxiiKM  icelf/fM  ^acatmra  it  eoilatUki 

7  Dnfrefiie,  V.  8o6.    Mod.  XJeair,  frsuBSi  eplfcfit  fusm  iffe  Rohrtus  m* 

Hift*  nix.  5*  eipUtveritf  re^iat*    Brtv.  ilEdvr.I; 

*  MeXf  ^cftbttem,  Scrihatit  ip'ifcopc  3  Prya.  1x64* 
KmI  find'    Roheri9  di  JcMrd  penjitmm        a  ch«  8.  page  284. 

(11)  The  confequence  is,  that  the  arch-biniop  never  can  )iave 
more  than  one  option  at  once  from  the  fame  diocefe.  Thefe  options 
become  the  private  patronage  of  the  arch-bi(hop,  and  upon  hia 
death  are  tranfmitted  to  his  perfonal  reprefentatives ;  or  the  arcii- 
hifliop  may  dire6l  by  his  will,  whom,  upon  a  vacancy,  his  execii* 
tor  (hall  prefent ;  which  dired^ion,  according  to  a  decifion  in  ttic 
houfe  of  lords,  his  executor  is  compellable  to  obferve.  i  Sum»  Ec. 
£,•  226.  If  a  biftiop  dies  duiing  the  vacancy  of  any  benefice  within 
his  patronage,  the  prefentation  devolves  to  the  crown  ;  fo  likewife 
if  a  biihop  dies  after  an  option  becomes  vacant,  and  before  the 
arch-bi(hop  or  his  reprefentative  has  prefented,  and  the  clerk  is  in-* 
ftituted,  the  crown  pro  hoc  vice  will  be  entitled  to  prefent  to  that 
^gnity  or  benefice.  jfmB.  loi.  For  the  grant  of  the  option  by  the 
bifhop  to  the  arch-bifhop  has  no  e£Bcacy  beyond  the  life  of 'the 

bifhop. 

(12)  It  18  faid  that  the  arch-bifhop  of  York  has  the  privilege 
|o  crown  the  queen-confort,.  and  to  be  her  perpetual  chaplain. 
I  Burnt  Ec.  L.  itS* 

Kka  ty 


/ 


38x  7he  Rights  BoojcI 

bf  the  ftatute  25  Hen.  VIII.  c.  21  •  die  power  of  granting 
jdifpenfations  in  any  cafe,  not  contrary  to  the  holy  (criptnies 
and  the  law  of  God,  where  the  pope  ufed  formerly  to  grant 
-them :  which  is  the  foundation  of  his  granting  fpecial  li- 
'CcnfcS)  to  marry  at  any  place  or  tin^Cj  to  hold  two  livingSi 
juid  the  like  (.13};  and  on  this  alio  is  founded  the  right  he 
.exercifes  of  oonferrbg  degrees  (i  4),  in  prejudice  of  the  two 
univerfities  ^. 

'  r 
I 

C  382  3.     The  power  and  authority  of  a  bifliop,  befides  the  adminf- 
.filiation  of  certain  holy  ordinances  peculiar  to  that  facrcd 
^ordei:)  confift  principally  in  infpe£ling  the  manners  of  the 
people  and  clergy,  and  punlfhing  them  in  order  to  refpnna- 
,  tion,  by  ecclefiadical  cenfures.    To  this  purpofe  he  has  f^ 
^veral  courts  under  him,  and  may  vifit  at  pleafure  every  part 
of  his  diocefe.    His  chancellor  is  appointed  to  hold  his  courts 
for  him,  and  to  affift  him  in  matters  of  ecclefiaftical  law ; 
who,  as  well  as  all  other  ecclefiaftical  officers,  if  lay  or  mar- 
ried, muft  be  a  dodor  of  the  civil  law,  fo  created  in  feme 
univerfity  c.     It  is  alfo  the  bufinefs  of  a  bifliop  to  inftitnte, 

^  See  the  biihop  of  Chefter*s  cafe.  Oxon.  x 7»i.  ^  Stat.  37  Hen.  VIII.  c. i;* 

(13)  When  the  dominion  of  the  pope  was  overturned  inthi 
country,  this  prerogative  of  difpenling  with  the  canons  of  the 
church  was  transferred  by  that  flatute  to  the  arch-bi(hop  of  Can- 
terbury in  all  cafes  in  which  difpenliations  were  accuflomed  to  be 
obtained  at  Rome  ;  but  in  cafes  unaccuflomed,  the  matter  (hall  be 
referred  to  the  king  and  council.  The  pope  could  have  difpcnfed 
with  every  ecclefiaftical  canon  and  ordinance.  But  in  fomcof  the 
cafes  where  the  arch-bifhop  alone  has  authority  todifpenfe/his  dif- 
penfatlon  with  the  canon,  as  to  hold  two  livings,  muft  be  confinn« 
cd  under  the  great  feal. 

(14}  But  although  the  arch-bifhop  can  confer  all  the  degrees 
t^hicli  are  taken  in  the  univeifilies,  yet  the  graduates  of  the  two 
univerlitles,  b)'  various  adr,  of  parliament  and  other  rtgulation$v 
are  entitled  to  many  priNHegcs  which  are  not  extended  to  whatii 
railed  a  Lambeth  dc^^ree :  as,  for  inftance,  thofe  degrees  whidi 
are  a  qualiiication  for  a  difpenfition  to  hold  two  h'vmgSi  arc  COB* 
feiird  by  21  Hen.  VIII.  c,  13,  f.  23,  to  the  two  uxuvcrfiticfc 

Sirf 
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and  to  dircA  induclioni  to  all  ecclefiaftical  livings  In  his 
dxocefc.  "^ . 

Archbishopricks  and  biOiopncks  may  become  void  by 
death,  deprivation  for  any  very  grofs  and  notorious  crime, 
and  alfo  by  refignation.  All  rcfignations  mud  be  made  to 
fomc  fuperior  <*.  Therefore  a  bilhop  muft  rcfign  to  his  me- 
tropoliun  ;  but  the  arch-bifliop  can  refign  to  none  but  the 
kinghimfelf(i5). 

n.  A  DBAK  and  chapter  are  the  council  of  the  bifhop,  t» 
affift  him  with  their  advice  in  affairs  of  religion,  and  alfo  lA 
the  temporal  concerns  of  his  fee  ^  When  the  reft  of  thft 
clergy  were  fettled  in  the  feveral  pari(he$  of  each  diocefej  (as 
hath  formerly  ^  been  mentioned,}  thefe  were  referved  for  the 
celebration  of  divine  fervice  in  the  bifhop's  own  cathedral  | 
and  the  chief  of  them,  who  predded  over  the  reft,  obtained* 
the  name  oidecanus  or  dean,  being  probably  at  firft  appoint* 
ed  to  fuperintend  ten  canons  or  prebendaries. 

All  antient  deans  are  clefted  by  the  chapter,  by  conge  £ 
eflireirom  the  king,  and  lettersmiffive  of  recommendation;  in 
the  fame  manner  as  bifhopd(  6) :  but  in  thofc  chapters,  tliat 
were  founded  by  Henry  VIII  out  of  the  fpoils  of  the  diflblved 
monafteries  (17),  the  deanery  is  donative,  and  ffie  inftallation 

'  Gibf.  cod.  821.        •  3  Rep.  75.     Co.  Litt  xo).  300;         '  page  113,  ti4« 

( 15  )  The  following  are  fome  of  the  popular  diftindlions  between 
arch-bifhops  and  bifhops.  The  arch-bifliops  have  the  titles  and 
ftyle  of  grace  f  and  mq/i  reverend fui  her  in  God  ly  divine  frovttience  ; 
the  biihops  thofe  of  lordf  and  right  reverend  father  in  God  ly  divine 
permt/Jion.  Arch-bilhops  arc  inthroned,  inthronizati ;  bifhops  in- 
ftalled.' 

.  (16)  See  a  very  learned  note,  containing  a  full  hlftory  of  ths 
eledion,  prefentation,  or  donation  to  deaneries,  by  Mr.  Hargravc 
ill'  Co.  Litt.  95. 

(17)  The  new  deaneries  and  chapters  to  old  bifhopricks  are 
right,  viz.  Canterbury,  Norwich,  Winchcftcr,  Durham,  Ely, 
Rochefter,  Worceftcr,  »ad  Carlide ;  andv  five  new  bifliopricks 
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xnereljr  by  the  king's  letters  patent^.  The  chapteri  confiding 
of  canons  or  prebendaries,  are  fomettmes  appointed  by  the 
king,  fpmetimes  by  the  bifliop,  and  fometimes  ele£led  by 
each  other* 

T^E  dean  and  chapter  are,  as  was  before  obfenreds  the 
nominal  eleQors  of  a  bifliop.  The  bifliop  is  their  ordi* 
iiary  (18)  and  immediate  fuperior  -,  and  has,  generally  fpeak- 
ing,  the  power  of  vifiting  them,  and  corre£ling  their  ex- 
cefles  and  enormities.  They  had  alfo  a  check  on  the  bifiiop 
at  common  law:  for  till  the  ftatute  32  Hen.  VIII.  c.  a8.  his 
gtrant  or  leafe  would  not  have  bouiid  his  fucccflbra,  onldf 
confirmed  by  tho  dean  and  chapter^* 

Deaneries  and  prebends  may  become  void,  like  a  biCbopr 
rick,  by  death,  by  deprivation,  or  by  refignation  to  eidier 
the  king  or  the  bifhop  ^  Alfo  I  may  here  mention,  once 
for  all,  that  if  a  dean,  prebendary,  or  other  fpiritoal  perfoa 
be  made  a  bi(hop,  all  the  preferments  of  which  he  was  be* 
fore  pofTefTed  are  void ;  and  the  king  may  prefent  to  them 
in  righ(  of  hi^  prerogative  royal.  But  they  are  not  void  bf 
the  eleflion,  but  only  by  the  confecratioa  J. 

;"     IIJ.  An  arch-deacon  hath  an  ecclefiaftical  jurifdi£lion^ 
immediately  fubordtnate  to  the  biQiop,  throughout  the  whole 
'  of  his  diocefe,  or  in  fome  particular  part  of  it.    He  is  ufnally 
\  appointed  by  the  bifliop  himfelf ;  and  hath  a  kind  of  epifco* 
pal  authority,  originally  derived  from  the  bifliop,  but  now  in- 
dependent and  diflin^i  from  his  K    He  therefore  vifits  the 

<  Gibf.  cod.  173.  Cro.  Elis.  542. 790.  %  Roll.  Abr.  351* 

^  Co.  Utt.  103.  4  Mod.  aoo.  Salk.  137. 

i  Plowd.  498.  ^  I  Bum.  eccL  law.  68, 69. 
j  Bro.  jAr*  t,  frejtntatlotu  3.  6f. 


with  new  deaneries  and  chapters  annexed  were  created,  tw».  Peter- 
borough, Cheiler,  Gloucefter,  Briflol,  andO:!(ford.  Har^'C^* 
Ijitt,  95,  n,  3. 

(18)  The  bifhop  is  generally  called  the  ordinary,  but  theort' 
naiy  has  a  more  extenfive  iignification,  as  it  includes  every  ecdefi" 
nflical  judge  who  has  the  njgular  ordinary  junfdidion  independeot 
of  another,     i  BurtaJBc.  L*  tt.  C9.  Lkt,  344. 

f.  "    ^  dcrgyj 
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gj  ;  and  has  his  feparate  court  for  punilhment  of  ofiend- 
by  fpiritual  cenfures,  and  for  hearing  all  other  caufes  of 
cfiaftical  cognizance. 

V.  The  rural  deans  are  very  ancient  ofEcers  of  the 
rchS  but  almoft  grown  out  of  ufe  ;  though  their  dean- 
s  (till  fubfift  as  an  ecclefiaftical  diriCon  of  the  diocefe,  or 
ideaconrjr.  They  feem  to  have  been  deputies  of  the  C  3^4  j 
op,  planted  all  round  his  diocefe^  the  better  to  infpe£l 
condu£b  of  the  parochial  clergy,  to  inquire  into  and  re<» 
t  dilapidations,  and  to  examine  the  candidates  for  con- 
lation  ;  and  armed,  in  minuter  matters,  with  an  inferior 
ree  of  judicial  and  coercive  authority  ". 

r.  The  next,  and  indeed  the  moft  numerous,  order  of 
1^  in  the  fyftem  of  ecclefiaftical  polity,  are  the  parfona 
vicars  of  churches :  in  treating  of  whom  I  (hall  firft 
II  out  the  diftin£lion  between  them ;  (hall  next  obferve 
method  by  which  one  may  become  a  parfon  or  vicar  { 
1  then  briefly  touch  upon  their  rights  and  duties  i  and 
1,  laftly,  ihew  how  one  may  ceafe  to  be  either. 

V  PARSON,  ptrfona  iccUftaty  is  one  that  hath  full  poflbflion  of  \ 
iie  rights  of  a  parochial  church.  He  is  called  parfon, /^r-  ; 
r,  becaufe  by  his  perfon  the  church,  which  is  an  invifiblc 
ly,  is  reprefented ;  and  he  is  in  himfelf  a  body  corporate, 
nrderto  protect  and  defend  the  rights  of  the  church  (whic)i 
perfonates)  by  a  perpetual  fucceflion  ^  He  is  fometimei 
led  the  reftor,  or  governor,  of  the  church  :  but  the  ap« 
Ution  of  parfon  (however  it  may  be  depreciated  by  fami- 
,  clownifh,  and  indifcriminate  ufe)  is  the  moft  legal,  moft 
teficial,  and  moft  honourable  title  that  a  pariQi  prieft  cax| 
oy ;  becaufe  fuch  a  one,  (fir  £dward  Coke  obferves,)  and 
only,  is  faid  vtcem  feu  perfonam  tccUJiae  gertn^  A  parfoa 
9  during  his  life,  the  freehold  in  himfelf  of  the  parfonage 
ife,  the  glebe,  the  tithes,  and  other  dues.  But  thefe  are 
letimes  appropHaUd  \  that  is  to  fay,  the  benefice  is.  perpe« 
lly  annexed  to  fome  fpiritual  corporation,  either  ible  or  ag* 

'  KemMt,  par.  antiq.  63 3f  ^  CcLitt  3C9« 
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gregatfi  belngtbe  patron  of  the  liring ;  which  the  law  efteemc 
equally  capable  of  providing  for  the  fenrice  of  the  church,  as 
any  fmgle  private  clergyman.  This  contrivance  feemstohave 
fprungfrom  the  policy  of  the  monadic  orders, who  have  never 
been  deficient  in  fubrile  inventions  for  the  increafe  of  theirowa 
power  and  emoluments.    At  the  firft  eftablilhment  of  paro- 
chial clergy,  the  tithes  of  the  parifh  were  diftributcd  in  afouN 
'-  ^    '   -  fold  divifioo ;  one  for  the  ufe  of  the  bi(hop,  anotlier  for  main- 
C  3^5  ]  ^^in^ng  the  fabrick  of  the  church,  a  third  for  the  poor,  and  the 
fourth  to  provide  for  the  incumbent.    When  the  fees  of  the 
bifhops  became  otherwife  amply  endowed,  they  wercprohibit- 
ed  from  demanding  their  ufual  (hare  of  thefe  tithes, and  the  di- 
vi(ion  was  into  three  parts  only.  And  hence  it  was  inferred  by 
tkemonafteries,  that  a  fmall  part  was  fufficicnt  for  the  offici- 
ating prielt )  and  that  the  remainder  might  well  be  applied  txr 
the  ufe  of  their  own  fraternities, (the  endowment  of  whichvM 
condrued  to  be  a  work  of  the  mod  exalted  piety.)  fubjedtodie 
burthen  of  repairing  the  church  and  providing  for  it's  conftart 
lupply.  And  therefore  they  begged  and  bought,  for  mafles  and 
obits,  and  fometimes  even  for  money,  all  the  advowfons  withm 
their  reach,  and  then  appropriated  the  benefices  to  the  ufe  of 
their  own  corporation.     But,  in  order  to  complete  fucb  ap- 
propriation eftlclually,  the  king's  licence,  andconfentof  the 
bifhop,  mud  (ird  be  obtained  :  becaufe  both  the  king  and  the 
bifhop  may  fome  time  or  other  have  an  intered,  by  lapfe,  in  the 
prcfentation  to  the  benefice;  which  can  never  happen  if  it  be 
appropriated  to  the  ufe  of  a  corporation,  which  never  dies:  and 
alfo  becaufe  the  law  repofes  a  confidence  in  them,  that  they 
will  not  confcnt  to  any  thing  that  Ihall  be  to  the  prejudice  o( 
the  church.  The  confent  of  the  patron  alfo  is  necefiarily  im- 
plied :  becaufe  (as  was  before  obferved)  the  appropriation  can 
be  crigiiially  made  to  none,  but  to  fuch  fpiritual  corpor.itioD» 
as  is  alfo  the.  patron  pf  the  church  i  tlie  whole  being  indeed 
liothiiig  elfe,  but  an  allowance  for  the  patrons  to  retain  the 
tithes  and  glebe  in^eir  own  hands,  without  prefenting  any 
clerk,  they  themfelves  undertaking  to  provide  for  theferyice 
of  the  cTiurch  ^    When  the  appropriation  is  thus  made,  the 

<  Phiwd.  49$— 509> '    r 
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ins  and  their  fuccelTon  are  perpetnaT  paifons  of  th6 
ad  vooSl  fue  and  be  fued,  in  all  matters  concenitiig 
of  the  church,  b^  the  name  of  parfons  '. 

ppropiiation  may  be  fevered,  and  the  church  be^ 
ppropriate,  two  ways :  as,  firft,  if  the  pation  or 
tor  prefenta  a  clerk,  who  is  indituted  and  induAcd 
bnagc :  for  the  incumbent  fo  inllitutcd  and  inducted  ^  38$  3 
tents  and  purpofcs  complete  parfon ;  and  the  appro- 
being  once  fevered,  can  never  be  re-united  agun, 
a  repetition  of  the  fame  folemnities  ">.  And,  whea 
fo  prefentcd  ( 1 9)  is  di(lin£k  from  the  vicar,  the  fcc- 
velled  in  him  becomes  what  is  called  njint-cure^'ioyf 
le  hath  no  cure  of  fouls,  having  a  vicar  under  him 
that  cure  is  committed '.  Atfo,  if  the  corporatioa 
5  the  appropriation  is  diflblved,  the  parfonzge  be* 
fappropriate  at  common  law  \  bccaufe  ihe  peipe- 
perfon  is  gone,  which  is  oecelTarf  to  fuppoit  tbs 
ition. 

I  manner,  and  fuhjeft  to  thefe  conditions,  may  appro- 
be  made  at  this  day(2i):  and  thm  were  mod,  if  not 

\fr^.  '  Sins.cuna  miftit  tiro  be  creucd  bf 

ic.  4C.  othei  oieiDi.    1  Bum.  cccl.  Uw.  J47> 

The  editor  conceivcB  that  there  is  no  authority  or  reafoa 
e,  that  the  appropriator  can  thus  create  a  finccure  re£lor> 
le  appropriator  or  impropriator  lliouldi  either  by  deCga 
e,  prcfcnt  Ills  clerk  to  tlie  parfonagc,  it  ia  held,  that  the 
will  ever  afterwards  be  dilToIvcdi  and  the  incumbent  wiU 
;d  to  all  the  tithes  and  dues  of  the  church  as  redor.  Waif, 
.R.M.  33  U. 

K'herever  a  rcftor  and  vicar  are  prcfented  and  inlUtuted  to 
bcnelicc,  the  recior  is  excufed  all  duly,  and  has  what  is 
calU'd  a  linecure.  But  where  there  is  only  one  incumbent, 
5ce  is  not  in  law  afinecure,  though  there  Jhould  be  ndther 
L  nor  any  inhabitants  within  the  pariflu 
It  furely  may  be  queiUoned  whether  fuch  >  power  any 
xilts;  it  cannot  be  fuppofed  that,  ai:  tbis  day,  the  ioha- 
if  a  paiilEf  who  had  been  accuftomcd  to  pay  their  tithes 
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all|  of  the  appropriations  at  prefent  exifting  originallj  made; 
being  annexed  to  bilhopricks,  prebendsi  religious  houfesi  naf 
even  to  nunneries,  and  certain  military  orders^  all  of  which 
were  fpiritual  corporations.    At  the  diflblution  of  monafteries 
by  (latutes  27  Hen.  VIII.  c.  28.  and  31  Hen.  VIII.  c.  13. 
the  appropriations  of  the  feveral  parfonages,  which  bekngel 
to  thofe  refpcdtive  religious  houfes,  (amounting  to  more  thafl 
one  third  of  all  the  parilhes  in  England ',)  would  have  been  by 
the  rules  of  the  common  law  difappropriated  1  had  not  a 
claufe  in  thofe  ftatutes  intervened,  to  give  them  to  the  king 
in  as  ample  a  manner  as  the  abbots,  (stc.  formerly  held  the 
fame,  at  the  time  of  their  diflblution.    This,  though  perbapi 
fcarcely  defenGble,  was  not  without  example ;  for  the  fane 
was  done  in  former  reigns,  when  the  alien  priories  (that  ii, 
fuch  as  were  filled  by  foreigners  only)  were  diflblved  and 
given  to  the  crown  ^    And  from  thefe  two  roots  have  fpnuf 
all  the  lay  appropriations  or  fecular  parfonages,  which  «e 
now  fee  in  the  kingdom;   they  having  been  afterwaidi 
granted  out  from  time  to  time  by  the  crown  \ 

r  387  ]     These  appropriating  corporations,  or  religious  hoaftti 
were  wont  to  depute  one  of  their  own  body  to  perform  dirioc 

•  Scld.  review  of  tith.  c  9.  Spelm.     iays,  thefe  are  now  called  impiopcittiotti 
A^logy.  35.  as  being  mfroperlj  in  the  bands  of  bf- 

t  %  Inft.  584.  iQen. 

■  Sir  H.  Spdman  (of  tithei}  c.  19.) 


to  their  officiating  mxniftcr,  could  be  compelled  to  transfer  them  to 
an  eccleTiaflical  corporation,  to  which  they  might  perhaps  be  pc^ 
fe6t  flrangers.  Appropriations  are  faid  to  have  originated  from  » 
opinion  inculcated  by  the  monks,  that  tithes  and  oblations  though 
payable  to  fome  church,  yet  were  an  arbitrary  diTpofition  of  tl»c 
donor,  who  might  give  them,  as  the  reward  of  rdigious  fcrvicc 
done  to  him,  to  any  perfon  whatever  from  whom  he  received  that 
fervice.  1  Bum,  Ec.  L.  63.  And  till  they  had  got  complete  pof- 
feffion  of  the  revenues  of  the  church,  they  fpared  no  pains  to  re- 
commend themfelves  as  the  moft  deferving  obje^  of  the  gratitu<i* 
and  benefa6lion  of  the  parifh.  There  probably  have  been  no  nc^ 
appropriations  fince  the  difiblution  of  moaaIi(eriet« 

fcnricfi 
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fenricey  and  adminifter  the  facramentSj  In  thofe  pariflics  of 
which  the  fociety  was  thus  the  parfon.  This  officiating^ 
minifter  was  in  reality  no  more  than  a  curate^  deputy,  or  vice- 
gerent of  the  appropriator^  and  therefore  called  vUarius  or 
vicar.  His  ftipend  was  at  the  difcretion  of  the  appropriator^ 
who  was  however  bound  of  common  right  to  find  fomebody^ 
qm  Hit  de  temporalibuSf  epifcope  de  fpiritualibus^  debeat  refpon* 
den  ^.  But  this  was  done  in  fo  fcandalous  a  manner,  and  the 
parilhes  fufiered  fo  much  by  the  negle£l  of  the  appropriatorst 
chat  the  legiflature  was  forced  to  interpofe:  and  accordingly  it 
if  ena£led  by  ftatute  i5Ric.  II.  c.  6.  that  in  all  appropriations 
of  churches,  the  diocefan  biihop  (hall  ordain  (in  proportbn  to 
the  Taliie  of  the  church)  a  competent  fum  to  be  diftributcd 
among  the  poor  pariOiioners  annually;  and  chat  the  vicarage 
IhaU  htfufficiently  endowed.  It  feems  the  pariihes  were  fre* 
qiiently  fufferers,  not  only  by  the  want  of  divine  fervice,  but 
idfo  by  withholding  thofe  alms,  for  which,  among  other  pur* 
pofes,  the  payment  of  tithes  was  originally  impofed:  and  there- 
fore in  this  a£l  a  penGon  is  diredled  to  be  diftributed  among 
the  poor  parochians,  as  well  as  a  fufficient  ftipend  to  the  vicar. 
But  he,  being  liable  to  be  removed  at  the  pleafure  of  the  ap« 
propriator,  was  not  likely  to  infift  too  rigidly  on  the  legal  fuiT- 
fidency  of  the  ftipend:  and  therefore  by  ftatute  4  Hen.  IV, 
€.  12.  it  is  ordained,  that  the  vicar  (hall  be  a  fecular  perfon, 
sot  a  member  of  any  religious  houfc;  that  he  (hall  be  vicar 
perpetual,  not  removeable  at  the  caprice  of  the  monaftery  ; 
and  that  he  (hall  be  canonically  inftituted  and  inducted,  and 
be  fufficiently  endowed,  at  the  difcretion  of  the  ordinary,  for 
Aefe  three  exprefs  purpofes,  to  do  divine  fervice^  to  inform 
the  people,  and  to  keep  hofpitality  (22}.    The  endowments 

vSeld.tlth.  c.  II.  I. 


(22)  From  this  ad  we  may  date  the  eftabliflunent  of  vicarages ; 
^  before  this  time  the  vicar  in  general  was  nothing  more  than  a  tem« 
H^nnsrj  curate,  and  when  the  church  was  appropriated  to  a  monaC 
^1  be  was  generally  one  of  their  own  body,  that  is,  one  of  the 

^^^olar  deigy  $  for  the  monks  who  lived  Jkwmhm.n;gtt(at  of  that.. 

rcfpedivi 


/ 
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in  confequchce  of  thefe  ftatntes  have  uftRilIy  been  by  a  pordon 
cf  the  glebe,  or  land,  belonging  to  the  parfonagei  and  a  par- 
ticular (hare  of  the  tithes,  which  the  appropriators  found  it 
f  388  }  mod  troublefome  to  colle£i,  and  which  are  therefore  generally 
called  privy  or  fmall  tithes;  the  greater,  or  predial,  tidies  be- 
ing (till  referved  to  their  own  ufe.  But  one  and  the  fame  rale 
was  not  obferved  in  the  endowment  of  all  vicarages.  Hence 
fome  are  more  liberally,  and  fome  more  fcantily,  endowed: 
and  hence  the  tithes  of  many  things,  as  wood  in  particular, 
are  in  fome  pariflies  re£torial,  and  in  fome  vicarial  tithes. 

'  Thb  diftinction  therefore  of  a  parfon  and  vicar  is  tbii; 
the  parfon  has  for  the  moft  part  the  whole  right  to  all  the 
cccleiiaftical  dues  in  his  pari(h ;  but  a  vicar  h^  generally  an 
«tppropriator  over  him,  entitled  to  the  beft  part  of  theprofin, 
\to  whom  he  is  in  t{!ic(X  perpetual  curate,  with  a  ftacidiflg 
falary(23)»    Though  in  fome  places  tl>e  vicarage  has  beta 

refpe£Uvc  houfes  or  focietics,  were  denominated  regular  dergy^  io 
cpntradifUndUon  to  the  parochial  clergy,  who  performed  their niBi' 
dry  in  the  world  infcculo^  and  who  from  thence  were  called  feculif 
clergy.  All  die  tithes  er  dues  of  the  cliurch  of  common  right  b^ 
longed  to  theredor,or  to  the  approprlator  or  impropriator,  whohate 
the  fame  rights  as  the  redlor ;  and  the  vicar  is  entitled  only  to  that 
portion  which  is  expreflcd  in  his  endowment,  or  what  his  preJeccf- 
fors  have  immemorially  enjoyed  by  prefcription,  which  is  equivalent 
to  a  grant  or  endowment.  And  where  there  is  an  endowment  Ik 
may  recover  all  that  is  contained  in  it ;  and  he  may  ftifl  retain  what 
he  and  his  predeceiTors  have  enjoyed  by  prefcription  though  not  cx- 
prefTed  in  it ;  for  fuch  a  prefcription  amounts  to  evidence  of  anolhff 
confiflent  endowment.  .  Thcfc  endowments  frequently  inteft  the 
vicar  with  fome  part  of  the  great  tithes ;  therefore  the  words  rtc- 
torial  and  vicarial  tithes  have  no  definite  (igniiication.  But  great 
and  fmall  tithes  arc  technical  terms,  and  which  are,  or  ought  to 
be,  accurately  defined  and  diftingui(hcd  by  the  law. 

(23)  A  vicar,  from  wh«it  has  been  advanced  in  the  prece&J 
page  and  note,  muft  neceflarily  have  an  appropriator  over  him,  or  a 
finecure  re^lor,  wha  in  fome  books  is  confidcrcd  and  calMaff 
appropriator.  Of  benefices,  fome  have  never  been  approprfeteii 
CDufequeatly  in  thof<  there  can  be  no  vicar,  and  the  iDCiimbeiitii 
—    .  .  rcftort 
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onfiderabljr  ilugmented  by  a  large  (hare  of  the  great  tithes  ;     t 
rhich  attgmentations  were  greatly  aflifted  by  the  ftatute  29     ; 
^ar.  11.  c.  8.  ena£ted  in  favour  of  poor  vicars  and  curaces^    ' 
rhich  rendered  fuch  temporary  augmentations  (when  made 
y  the  appropriators)  perpetual. 

The  method  of  becoming  a  parfon  or  vicar  is  much  the 
ame.    To  both  there  arc  four  requifites  ncccflary  :  holy  or- 
lers ;  prefentation ;  inftitution ;  and  indLflion.    The  method 
»f  conferring  the  holy  orders  of  deaccn  and  pricft,  according  to 
he  liturgy  and  canons  %  is  foreign  to  the  purpofe  of  thcfc  com« 
ncntaries  y  any  farther  than  as  they  are  neccflary  requifites  to 
make  a  complete  parfon  or  vicar.   By  common  law,  a  deacon» 
of  any  agc^  might  be  inftituted  and  indufled  to  a  parfonage  or 
vicarage:  but  it  was  ordained  by  (latute  13  Eliz.  c.  12.  that 
noperfon  under  twenty-three  years  of  age,  and  iu  deacon's 
crdersi  fliould  be  prcfented  to  any  benefice  with  cure ;  and  if 
he  were  not  ordained  pried  within  one  year  after  his  induc- 
tion, he  (hould  be  Ipfo  faclo  deprived :  and  now,  by  ftatute 
13  tc  14  Car.  II.  c.  4.  no  perfcn  is  capable  to  be  admitted  to 
any  benefice,  unlcfs  he  hath  been  firft  ordained  a  pried  (24); 
smd  then  he  is,  in  the  language  of  the  law,  a  clerk  in  orders. 
But  if  he  obtains  orders,  or  a  licence  to  preach,  by  money  ix 

'  See  2  Bur:.,  ecd.  Uw.  103. 


Kfiof,  and  entitled  to  all  the  dues  of  the  church.     Some  were  ap« 

(n){>nated  to  fecular  ecdefiaftical  corporations,  which  appropii- 

ttions  ftiU  exift»  except  perhaps  fome  few  which  may  have  been 

^ifolved ;  others  were  appropriated  to  the  houfes  of  the  regular 

dcrgy ;  all  which  appropriations,  at  the  diflblution  of  monaileries, 

^^ctc  transferred  to  the  crown;  and  in  the  hands  of  the  king  or  bw 

pantces,  are  now  called  impropriations :  but  in  fome  appropriated 

lurches  no  perpetual  vicar  has  ever  been  endowed;  in  that  cafe 

^  officiating  minifler  is  appointed  by  tlic  appropriator  or  impro« 

ftiator,  and  is  called  a  perpetual  curate. 

(24)  By  canon  34,  no  one  (hall  be  admitted  to  the  order  of « 

deacon  till  he  be  twenty-three  years  old;  mud  by  that  canon,  and 

lib  by  13  Eliz.  c.  la.  no  one  can  take  the  order  of  a  prieft  tiU  he 

be  full  Ibar and  twenty  years, old«  3  ^imii  JEr.X*  ay. 

corrupt 
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corrupt  pra^iices  (which  feems  to  be  the  tme,  though  not  the 
common,  notion  of  fimony)  the  perfon  giving  fuch  orders  for- 
feits^ 40/.  and  the  perfon  receiving  10 /•  and  is  incapable  of 
any  ecclefiaftical  preferment  for  feven  years  aftervrards. 

/     Any  clerk  may  be  prefented*  to  a  parfonage  or  vicarage; 
ithat  isi  the  patron,  to  whom  the  advowfon  of  the  chuich 
Ibelongs,  may  offer  his  clerk  to  the  blfliop  of  the  dlocefe  to  be 
^nftituted.   Of  advowfons,  or  the  right  of  prefentation,  beiif 
a  fpecies  of  private  property,  we  Ihall  find  a  more  conveoieot 
place  to  treat  in  the  fecond  part  of  thefe  commentaries.  But 
when  a  clerk  is  prefented,  the  bifliop  may  refufe  him  upon 
many  accounts.    As,  i  •  If  the  patron  is  excommunicated,  and 
remains  in  contempt  forty  daysS    Or,  2.  If  the  cleil  be 
unfit  ^:  which  unfitnefs  is  of  feveral  kinds.   Firfl»  with  r^ard 
to  his  perfon;  as  if  he  be  a  baflard(25),  an  outlaw,  an  exooB- 
municate,  an  alien,  under  age,  or  the  like^  Next^  with  regari 
to  his  faith  or  morals;  as  for  any  particular  herefy^  or  vioetbt 
is  malum  infe:  but  if  the  bifhop  alleges  only  in  generals,  asditf 
he  \%fchifmaticus  inveferatus,  or  objects  afault  that  is  mahmfn- 
hibitum  merely ,as  haunting  taverns,playing  at  unlawful  gaines» 
or  the  like ;  it  is  not  good  caufe  of  refufal  ''•    Or,  laftly,  the 
clerk  may  be  unfit  to  difcharge  the  pafloral  office  for  want  of 
learning.  In  any  of  which  cafes  the  bifhop  may  refufe  thedert 
In  cafe  the  refufal  is  for  herefy,  fchifm,  inability  of  leamingi  tf 
other  matter  of  ecclefiaflical  cognizance,  there  the  bilhopfflst 
give  notice  to  the  patron  of  fuch  his  caufe  of  reftt£d,  vbo^ 
being  ufually  a  layman,  is  not  fuppofed  to  have  knowkf^ 

f  Stat.  31  Elis.  c.  6.  ^  GlanT.  Ui^mC,  fto« 

*  A  laymiin  may  alfo  be  prefented ;  c  %  RoU.  Abr*  356.  %  Inft*  ^ 
buthemuft  uke  prleft's  orders  before  Stat.  3Ric.  II.  c.  3.  jRicILdi** 
hit  admifllon.    1  Burn.  103.  ^  5  Rep.  fS. 

*  %  Roll.  Abr«  355. 


(25)  Though  this  be  clafled  in  the  books  among  the aafii^ 
refufal,  yet  fuch  is  the  liberality  of  the  prefent  times,  that  no  ^ 
need  apprehend  that  his  preferment  would  be  impeded  by  the  i^    ,.. 
contxiieace  of  his  pafeotSf  or  by  any  demerit  but  bis  own*  ^^ 

i 
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of  it;  elfe  he  cannot  prefent  by  lapfe:  hut,  if  the  caufe  be 
temporal^  there  he  is  not  bound  to  gire  notice*. 

If  an  a£tion  at  law  be  brought  by  the  patron  againft  the  r  ^09  \ 
bifliop  for  refufing  his  clerk,  the  bifliop  muft  aflign  the  caufe.  * 

If  the  caufe  be  of  a  temporal  nature  and  the  fa£t  admitted, 
(asy  for  inftance^  outlawry,}  the  judges  of  the  king's  courts 
inuft  determine  it's  validityi  or,  whether  it  be  fufficient  caufe 
of  refufal :  but  if  the  fa£t  be  denied,  it  mud  be  determined 
by  a  jury.  If  the  caufe  be  of  a  fpiritual  nature,  (as,  herefy, 
particularly  alleged,)  the  fa£l  if  denied  (hall  alfo  be  deter- 
mined by  a  jury;  and  if  the  fa£t  be  admitted  or  found,  the 
court  upon  confultation  and  advice  of  learned  divines  (hall 
dedde  it's  fufficiency^.  If  the  caufe  be  want  of  learning,  the 
biihop  need  not  fpecify  in  what  points  the  clerk  is  deficient^ 
but  only  allege  that  he  is  deficient  K:  for  the  (latute  9  Edw.  IL 
ft.  I.  c.  13.  is  exprefs,  that  the  examination  of  the  fitnefs  of 
a  perfon  prefented  to  a  benefice  belongs  to  the  ecclefiaftical 
judge.  But  becaufe  it  would  be  nugatory  in  this  cafe  to  de- 
mand the  reafon  of  refufal  from  the  ordinary,  if  the  patron 
were  bound  to  abide  by  his  determination,  who  has  already 
pronounced  his  clerk  unfit ;  therefore  if  the  bi(bop  retuma 
the  clerk  to  be  minus fuficiens  in  liter aiura^  the  court  (baU  write 
to  the  metropolitan,  to  re-examine  him,  and  certify  his  quaU^ 
fications;  which  certificate  of  the  arch-biOiop  is  finals 

If  the  biOiop  hath  no  obje£lions,  but  admits  the  patron^' 
prefentation,  the  clerk  fo  admitted  is  next  to  be  inflltuted  by 
him ;  which  is  a  kind  of  inveftiture  of  the  fpiritual  part  of  the 
benefice :  for  by  inilitution  the  care  of  the  fouls  of  the  pa- 
liQi  is  committed  to  the  charge  of  the  clerk.  When  a  vicar 
is  inftituted,  he  (befides  the  ufual  forms)  takes,  if  required  by 
the  biOiop  (26),  an  oath  of  perpetual  refidence^  for  the  maxim 
of  law  is,  that  vicarius  non  habet  vicarium :  and,  as  the  non- 

•  ft  loft.  6j2.  s  5  Rep.  5S.    3  Lcf.  313. 

f  1  Inft.  631.  ^  ft  Inrt.  632. 


(26}  It  does  not  appear  that  the  biftiop  can  difpenfe  with-  the 
vicar's  oath,  which  is,  that  he  will  be  refident  upon  his  vicarage^ 
tiakfi  difpenfcd  withal  by  his  diocefan.    1  Bnrn.  Ec*  L.  148. 

6  refidence 
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fieCdence  of  the  appropriators  was  the  cau(e  of  die  perpetual 
cilabliQiment  of  vicarages^  the  law  judges  it  ?cry  improper 
for  them  to  defeat  the  end  of  their  conflitution,  and  by  ab- 
{  391  2  fence  to  create  the  very  mifchief  which  they  were  appointed 
ip  remedy :  efpecially  as,  if  any  profits  are  to  arife  firoio  put- 
iing  in  a  curate  and  living  at  a  diftance  from  the  parifli,  the 
appropriator,  who  is  the  real  parfon,  has  undoubtedly  the  elder 
litle  to  them.    When  the  ordinary  is  alfo  the  patron^  and  ctn- 
firs  the  living)  the  prefentation  and  inftitution  are  one  and  the 
£ime  a£l|  and  are  called  a  collation  to  a  benefice.    By  infti- 
tution or  collation  the  church  is  full,  fo  that  there  can  be  no 
ifrcfti  prefentation  till  another  vacancy,  at  lead  in  the  cafe  of 
a  common  patron ;  but  the  church  is  not  full  againft  the  kingi 
till  indu£lion :  nay,  even  if  a  clerk  is  indituted  upon  the  kiog^i 
prefentation,  the  crown  may  revoke  it  before  iududion,  and 
prefent  another  clerk  *.     Upon  inllitution  alfo  the  clerk  maj 
enter  on  the  parfonage  houfe  and  glebe,  and  take  the  tithes; 
but  he  cannot  grant  or  let  them,  or  bring  an  aciion  for  theOi 
till  induflion. 

Induction  is  performed  by  a  mandate  from  the  biihop  to 
die  arch-deacon,  who  ufually  iflues  out  a  precept  to  other 
^clergymen  to  perform  it  for  him.  It  is  done  by  giving  the 
clerk  corporal  poflenion  of  the  church,  as  by  holding  the 
ring  of  the  door,  tolling  a  bell,  or  the  like  \  and  is  a  (onn 
required  by  law,  with  intent  to  give  all  the  parifliioners  doe 
l&otice,  and  fufTi  ici.t  certainty  of  their  new  minifler,  to 
whom  their  tithes  are  to  be  paid.  This  therefore  is  the  in- 
▼eftiture  of  the  temporal  part  of  the  benefice,  as  inftitotioi 
is  of  the  fpiritual.  And  when  a  clerk  is  thus  prefented,  itt' 
fticuted,  and  indu£led  into  a  re£tory,  he  is  the;p,  and  not  be« 
fore,  in  full  and  complete  pofleflion,  and  is  called  in  law/^» 
jona  imperjofiata,  or  parfon  imparfonee  ^^ 

The  rights  of  a  parfon  or  vicar,  in  his  tithes  and  ccclcfiaf- 
deal  dues,  fall  more  properly  under  the  fccond  book  of  thefc 
commentaries:  and  as  to  his  duties,  they  are  principally ^ 
ccekfiaRical  cognizance }  thofc  only  excepted  which  arebil 

^Go.  Litu  34V  k Co.  Lix  300. 
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on  him  by  (latiite.  And  thofe  are  indeed  fo  numerous,  that 

is  impra£licable  to  recite  tHem  here  with  any  tolerable 

ncifencfsoraccuracy.  Some  of  them  wctnay  remark,  as  they  [  392  ] 

ife  in  the  progrefs  of  our  inquiries,  but  for  the  reft  I  mull 

fier  myfelf  to  fuch  authors  as  have  compiled  treatifes  ex-' 

cfsly  upon  this  fubje£t  ^    I  fliall  only  juft  mention  the  af- 

:le  of  refidence,  upon  the  fuppofitioh  of  which  the  law  doth 

lie  every  parochial  minifler  an  incumbent.     By  (latutc  ai 

!cn.  Vlll.  c.  13.  perfons  wilfully  (27)  abfenting  themfelves 

om  their  benefices,  for  one  month  together,  or  two  months 

I  the  year,  incur  a  penalty  of  5/,  to  the  king,  and  5  /.  to  any 

erfon  that  will  fue  for  thefame(28} :  except  chaplains  to.tlie 

ing,  or  others  therein  mentioned",  during  their  attendance 

BthehcuOioldof  fuch  as  retain  them  (29):  and  alfo  except  ** 

1  Hiefeare  Tety  numeroot  t  but  thete  Dr  Watfon,  but  compiled  by  Mr  Place 

fee  few  which  can  be  relied  on  with  cer.  a  barrifter. 

lioty.     Among  theie  are  bifltop  Gib-  m  StaL  25   Hen.  VIII.   c.  i6.    33 

bo'itn^jr,  DrBttrn*s  ecclefiajiical  lato^  Hen.  VIII,  c.  xS. 
nd  the  carK^r  edicioni  of  the  clergj-         "  Stat.  2S  Hen.  VIII.  c.  13. 
Ma^i  Um^  publiilied  under  the  name  of 


(27)  111  health,  or  any  inevitable  abfencc,  is  an  exemption  from 
tk  penalties  of  this  ftatute.     G'tbf.  Cod.  887. 

(18)  This  ftatute  muft  be  put  in  fuit  by  a  common  informer 
•Wun  a  year,  or  by  the  king  within  two  years,  after  the  end  of  that 
yor;  fo  that  12  penalties,  or  120/.  may  be  recovered  at  once  by  a 
Wijeft  for  himfelf  and  the  king,  or  the  king  may  recover  at  once 
3$  penalties,  or  250/.  (See  4  vol.  308.)  But,  independent  of  this 
fatttte,the  bifhop  in  his  court  may  compel  the  refidence  of  all  clergy, 
•kohave  the  cure  or  care  of  fouls  within  his  diocefe;  ^Bum^Eciii. 
Cdf,  887.  This  ftatute  is  not  confined  to  parfonages  and  vicarages, 
^Qt  extends  to  all  archdeaconries,  deannes,  and  dignities  in  cathedral 
^  collegiate  churches.  Thofe  wl^o  have  two  benefices  or  digni- 
^»  upon  each  of  which  refidence  ts  required,  muft  refide  upon 
^e  or  the  other.  But  it  has  lately  been  decided,  that  the  incum- 
^^  of  an  augmented  curacy  cannot  be  profecuted  under  the 
^ute  for  the  penalties  of  non-4*efidence.     4  T.  i?.  66$, 

(29)  The  king  can  give  a  licence  to  his  chaplains  for  non-re- 
^ence,  even  whilft  they  do  not  attend  his  boufehold;  but  the 
*^plains  of  noblemen  are  only  excufed  during  their  adual  attend* 
'^  upon  their  lords  or  ladies.     3  £vm,  Ec,  L,  290. 

Vol.  I.  L 1  all 
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all  heads  of  houfe8>  magiftrates  (30},*  and  profcfibrs  ki  the 
univerHties,  and  all  ftudents  under  forty  years  of  age  refiding 
there,  honajide^  for  ftudy.     Legal  refidence  is  not  only  in  the 
paritbj  but  alfo  in  the  parfonage  houfe,  if  there  be  one :  for  it 
hath  been  refol.ved^',  that  the  (latute  intended  refidence,  not 
only  for  ferving  the  cure,  and  for  hofpitality  ;  but  alfo  for 
maintaining  the  houfc,  that  the  fucceflbr  alfo  may  keep  hof- 
pitality there :  and,  if  there  be  no  parfonage  houfe,  it  hath  beeo 
holden  that  the  incumberit  is  bound  to  hire  one,  in  the  fame 
6r/omc  neighbouring  parifli  (31),  to  anfwer  for  the  purpofcs 
oi  refidence.  For  the  more  cfFeftual  promotion  of  which  io- 
pbrtant  duty  among  the'  parochial  clergy,  a  provifion  is  made 
by  thie  ftatute  17  Geo*  III.  c.  53.  for  raifing  money  upon 
ccclefiaftical  benefices,  to  be  paid  oiF  by  annually  decreaGog 

•  6  Rep.  »i. 


(30)  Viz.  the  chancienor,  vice-chancellor,  commifTary,  dodori 
of  the  chair,  (1.  r.  dodlors  who  ufcd  to  prefide  in  the  public 
fchools,)  and  readers  of  Icdlures  ;  and  under  this  defcriptioo  onlft 
can  profeflbrs  claim  an  exemption  from  refidence. 

(31)  It  has  been  decided,  by  the  court  of  king's  bench,  tint 
even  where  there  is  no  parfonage-houfe,  the  incumbent  is  bound 
to  refide  within  the  parifh.  Cowp.  429.  If  a  clergyman  had  one 
benefice  with  a  parfonagc-houfe,  and  another  benefice  without  • 
houfc,  the  Editor  conceives  that  he  is  not  bound  to  refide  in  tbit 
parifh  jn  which  there  is  a  houfe,  for  more  important  duties  Dif 
impel  him  to  refide  within  the  parifh  where  there  is  no  houfe  I 
a^nd  that  fuch  refidence  would  exempt  him  from  the  penaltiei  of 
the  ftatute.  But  where  the  archdeacon  of  St*  Alban's  had  ti>^ 
hvipg  of  Bufiiey  within  his  archdeaconry,  to  which  living  there  i> 
a  parfonage-houfc  belonging,  and  he  refided  in  the  paiifk  i 
Buihey ,  but  not  in  the  parfonage-houfe  ;  it  was  held  by  the  court 
of  king's  bench y  that  he  was  fubjedl  to  the  penalties  of  non-rdi- 
dcnce,  though  he  was  living  within  the  limits  of  his  archdeacotfirr 
to  which  dignity  there  is  no  houfe  appurtenant.  5  Burr,  ifit*  " 
then',  the  Editor's  opinion  be  well  founded,  the  decifion  muft  hvx 
been  different,  if  he  had  refided  in  any  other  part  of  hit  arcfr 
deaconry  out  of  the  parifh  of  Bufhey. 

I  infitll* 
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and  to  be  expended  in  rebuilding  or  repairing 
elenging-to-fuch  -benefices  -(31); 

feen  that  there  is  but  one  way,  whereby  one  may 
Ton  or  vicar  :  there  are  many  way^i  by  which  on^ 

be  fo.  I.  By  death,  i.  By  ceffioa,  in  taking 
fic;c.  For  by.rtafiite  21  Hcbt.. VIII,  c.  13.  if  anji 

beneficFT  of  8/./^rafii</i7i,  Qf  Mpwajrd^i  (4(?cord'-i 
refent  valuation  in  the  king's  books ',)  teceptSy 
te.  tlrft  (hall  be- adjudged' void, 'fihlefs  he  obtains 
A  (33)}  which  noone  is  intitied  tbhave,  buttha 

P  Cro.Car.  456,  '  •      ■  ' 
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i^  enable  the  incumbent,  waen  there  imo  parfonage-* 
re  it  is  (b  ruinoufras  not  to  be  repaired  ^ith  one  yev'c 
;  living,  to  borrow,*  w'ithth#confcirt"6ffhe' patron 
upon  mortgage  o^  th^  feVcAtte  'dJF  the -living,'  a  fum 
;  two  years  clear  value,  to'^b^laM 'bulj  in  Vepah-8,' 
he  purchafe  of  a  houfe.  The  intereiiof  the  money 
to  be  repaid'by  the  incumbeat  yearly^'  and  5  /•  ptr 
riginal  fctm  ;•  or-ioA  ftr  cemL  i£-  he- does  not  refide 
I  within  a  year»  And  where  the  inconie  11  xoo/.  a 
:  in<iumbent  does  not  relide  twenty  -weeks  within  a 
on  and  the  ordinary  are  empoweredto  undertake  this 
3nfent.  The  governors  of  queen  Anne's  bounty  may 
pon  fuch  micrtgagcs,  at  4/.  fer  cent,  intcreil ;  and 
.  living  under  40  /.  a  year,  without  any  xntereil.  Col* 
sr  corporations  may  lend  money  for  this  purpofe  upon 
igs,  without  interefl.  For  forms  and  mode  of  pro- 
fult  the  flatute  at  large.  It  is  very  remarkable 
his  a<^,  the  money  borrowed  was  direded  to  be  dif* 
iving  5  /.  fer  ant,  yearly  upon  the  principal  remain- 
confequeuce  was,  that  it  would  have  been  diminifhed 
inftallments,  which  would  have  produced  an  infinite 
whole  could  never  have  been  paid*  And  it  required 
:he  21  Geo.  III.  c.  66.  which  was  palTed  merely  for 
to  correal  this  palpable  blunder,  by  which  ftatute,  the 
null  be  paid,  as  dated,  at  the  fartheft,  within  twenty 

)oth  the  livings  muft  have  cure  of  fouls  1  and  the  fta* 
f  excepts  deaneries,  archdeaconries,  chaacellorihipty 

I  chantcrflitps»  prebends,  and  finecMie  redories ;  -» 

II  this  cafe  can  only  be  granted  to  bold  onejbenefica 

LI  2    .  moTc^ 
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chaplains  (34}of't))e  king  and  others  thctiin  mentioned,  tlM 
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more,  except  to  qlerks,  who  arc  of  the  privy-council^  who  may  hole 
three  by  difpenration;  By  the  canon  law^  no  perfon^can  hold  a 
fecond  incompatible  benefrce  without  ^  cUfpenfation  ;  stnd  in  that 
cafe,  if  the  6rft  is  under  8  /•  per  annum ^  it  is  fo  far  void  that  the  pa- 
tron may  prrfent  another* clerlt,  or  the  ^i(hop  may  deprfvc  ;  but  tiD 
deprivation,  ■  no  advantage  can  ^  taken  by '  kpfe.  But  independent 
of  the  ftatute,  a  clergyman  by  dlt^enfatidns  'may  hdM  any  namber 
of  benefices,'  if  they,  are  allimder  8  /.  Prt  (tmnm,  excbpt  the  lalf 
and  then,  by  a  difpejoiation  imder  thr^atute^  h^  may  hold  one  more; 

By  the  41ft  canon  of  1603,  the  two  benefices  mud  not  be  farther 
diftant  from  each  other  than  30  miles,  and  the  perfon  obtainiag  the 
^fpenfation  muil  at  lead  be  a  mailer  of  arts  in  one  of  the.utpvcrihieir 
But  the  provifions  of  this  canon  arcAot  enforced  or,  regarded  ii 
the  temporal'  courts,     a  Bl^i*  ^h  9^*  -  ^^  note.  14',  p»S|^ 

Jt  had  been  doubted  .whether  t^e  Aatule  I  Geo.  I.  ft.  z.  c\9> 
which  fna£b  that  alL;^Kurche89..curapieflif.;and  chapels. augrDcnted 
by  queen  Anne*a. bounty  fliall  become  perpetual  cures  apd  befi^ 
£ces,  liad  tltereby  brought  them  und(*rjthe:JtUtute  of  pluralities,  & 
as  to  produce  tjie  $ivoi'dapce  qS  Othi^r  .h'vjngs.  But  tp  remove  d 
^oubt6iupo«):that  f)»bjeC^  the  36  Geo.III.^.  83.  has  declared  thtf 
fiich  augmented  churdies  &nd  <:hapel8  (hall  be  confidercd  as  prefest- 
ative  beneikes,  .>and  that  the  licence  lb  them  fhall  render  other h** 
ings  voidable  in: the  fame  manner  as  iniUtutioni  to  prefcntau^ 
bcnt'iices  :  but  •  that .  every  clergyman  •  fiiould  continue  in  qu>^ 
pofTcflion  of  any  benefices  which  he  held  in  coujun^lion  with  bl^ 
iiugmentfd  cures  before  the  paifing  of  that  adl,  viz.  14th  May  179* 

(34)  The  number  of  the  chaplain?  of  the  king  and  royal  famu/i 
who  may  have  difpenfation?,  is  unlimited.  An  archbiniop  D*! 
have  eight,  a  duke  and  bifhopfix,  a  marqinsaiid  earl  fire,  a  fir 
count  four ;  the  chancellor,  a  baron,  and  knight  of  the  gartffi 
tiiree  ;  a  duchefs,  march loneff,  countrfs,  and  baroncfs,  beii>t 
\vidows,  two,;  .the  king's  treafurer,  comptroller,  fecretanr,  d*** 
of  the  chapeU  amner,  and  the  mailer  of  the  rolls,  two  ;  the  chip 
}uflicc  of  king's  bench,  and  warden  of  cinque  ports,  one.  Tb«*^ 
chaplains  only  can  obtain  a  difpenfation  under  the  ilatute. 

If  one  perfon  has  two  or  more  of  ihefe  titles  or  charaAers  united 
in  himielf,  he  can  only  retain  the  number  of  chaplains  limited  to  B* 
higheft  degree  ;  and  if  a  nobleman  retain  liis  full  number  of  chap 
lains,  no  one  of  them  can  be  difcharged,  fo  that  another  ^^ 
appointed  in  his  room  during  his  life.  4  (7#.  90*  The  tH 
loay  prcfent  his  own  cbaplakis,  f.  r.  waiting  chaplains  ifl  oniiD9f* 
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:n  and  die  fons  of  lords  and  knighes  (35}»and  doctors  and 
>rs  of  divinity  and  law  (36)}  admitted  by  the  univerfitus 
realm.  And  a  vacancy  thus  made,  for  want  of  a  difpen-^ 
is  called  ceflion  (37).  3.  By  confecration ;  for,  as  was 
»ned  before,  when  a  clerk  is  promoted  to  a  bifhoprick,  all  [  393  .3 
er  preferments  are  void  the  inftant  chat  he  is  confecrat- 
ut  there  is  a  method,  by  the  favour  of  the  crown,  of 
g  fuch  livings  in  commendam.  Commenda^  or  ecclefia  com* 
0,  is  a  living  commended  by  the  crown  to  the  care  of 
:,  to  hold  till  a  proper  pador  is  provided  for  it.  This 
I  temporary  for  one,  two,  or  three  years ;  or  perpetual : 

I  kind  of  difpenfution  to  avoid  the  vacancy  of  the  living, 

number  of  livings  in  the  gift  of  the  crown,  and  e^'cn  in  ad-' 
to  what  they  hold  upon  the  prefentation  of  a  fubje6t  without 
ation  :  but  a  king's  chaplain  being  beneficed  by  the  king, 
afterwards  take  a  living  from  a  fubjedl,  but  by  a  difpenfa- 
cording  to  the  flatute  21  Hen.  VIII.  c.  13./ 29.  i  Salk.  161. 
)  This  privilege  is  not  enjoyed  by  the  brother  and  fon  of  a 
t,  for  the  rank  of  baruuet  did  not  then  exift* 
)  The  words  of  the  ftatute  are,  *'  all  dolors  and  bachelors  of 
tty,  dodors  of  laws,  and  bachelors  of  the  law  canon.''  Before 
'ormation,  degrees  were  as  frequent  in  the  canon  law  as  in 

II  law.  Many  were  graduates  in  utrvque  jure^  or  utriufque 
J.  U.  D«  or  jurii  utriufqw  doff  or  ^  is  ftill  common  in  fb* 
iniverfities.  But  Hen.  VIII.  in  the  27th  year  of  his  reign, 
le  had  renounced  the  authority  of  the  pope,  iflued  a  nuuidate 

univerfity  of  Cambridge,  ut  nulia  legfltur  palam  et  pMce 
\  jure  canonico  Jive  pontificioj  nee  aliquit  ci^ufcunque  eondiiionit 
radum  aHquem  in  ^udlo  Ullus  jurie  foNtificii  fufcipiatf  auf  in 
m  pqfleram  promoveatur  quovii  modo.  Stat.  Acad.  Cant* 
.  It  is  probable,  that,  at  the  fame  time,  Oxford  received  a 
prohibition,  and  that  degrees  in  jcannon  law  have  ever  fiace 
lifcontinued  in  England. 

)  In  the  cafe  of  a  ceflion  under  the  flatute,  the  church  is  fo 
d  upon  inftitution  to  the  fecond  living,  that  the  patron  may 
>tice  of  it,  and  prefent  if  he  pleafes :  but  there  is  great  rea^ 
think,  that  lapfe  will  not  incur  from  the  time  of.  inilitution 

the  patron,  unlefs  notice  be  givep  him  ;  but  lapfe  will  iijcuf 
he  time  of  iududion  without  noti^c^  .2  /ff^  f cx)*  3  Stw'r. 
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ind  is  called  t  <6mmthda  rettnere{2%)*  There  is  alfo  arMnmnub 
ncipert^  which  is  to  take  a  benefice  de  mvoy  in  the  bifliop's 
own  gift,  or  the  gift  of  fome  ofker  patron  confenting  to  the 
ixmt ;  and  this  is  the  fame  to  hun  as  inftitutton  and  indue* 
ticQ  are  tci  another  clerk  i.  4.  By  refignation.  But  this  is  of 
no  aTjiil«  till  accepted  by  the  ordinary;  into  whofe  hands  the 
ret^^nuton  mull  be  made '  (39}-  5  Bydeprivationy  either,  firll, 
b't  ks0^mv>r  declaratory  in  the  ecclefiaftical  courts,  for  fit 
«'Ni  tVtHcient  caufes  allowed  by  the  common  law;  fuchai 
siciuKlcr  of  treafon  or  felony  ^,  or  convi£lioiv  of  other  inb- 
mctts  CI  ime  in  the  king's  courts ;  for  herefy,  infidelity  *,  grols 
ittimoralityi  and  the  like  :  or,  fecondlyi  in  purfuance  of  di- 
ve is  penal  ftatutes,  which  declare  the  benefice  void,  for  feme 
iionfeafance  or  neglect,  or  elfe  fome  matefeafance  or  crime; 
as,  for  fimony'  \  for  maintaining  any  do£)!rine  in  derogation 

f  Hob.  144.  i  Fits.  Ahr.  t.  Trmi.  54. 

t  Cro.  Jac.  19^.  t  Suu  31  £lu.  c.  6*  la  Abiuc.!!* 

f  Dyer.  108.  Jcnk.  210. 

-  .    -     ■  ■ .    —  — 

(38)  The£e  commendams  are  now  fcldom  or  never  granted  to 
any  but  biHiops  ;  and  in  that  cafe,  the  bifhop  is  made  GommcB* 
datory  of  the  benefice,  while  he  continues  bifhop  of  fuch  a  dkxtfci 
UA  the  obje(5i  is  to  make  it  an  addition  to  a  fmall  bifhoprick ;  aod 
it  would  be  unreafonable  to  grant  it  to  a  bifhop  for  his  life,  who 
might  be  tranflated  afterwards  to  one  of  the  richefl  fees.  See  u 
account  of  the  proceedings  in  the  great  cafe  of  con^mendaffiit 
fioh.  140.  and  Collier^ s  Ec.  Hlft.  2  vol.  p.  710. 

(39)  It  feems  to  be  clear,  that  the  bifhop  may  refufe  to  accept 
a  refignation,  upon  a  fufficient  ciufe  for  his  refufal ;  but  whether 
he  can  merely  at  his  will  and  pleafure  refufe  to  accept  a  refignatioa 
without  any  caufe,  and  who  fhall  finally  judge  of  the  fufficicncyof 
the  caufe,  and  by  what  mode  he  may  be  compelled  to  accept,  are 
queftions  undecided.  In  the  cafe  of  the  bifhop  of  London  tnd 
Fytche,  the  judges  in  general  declined  to  anfwcr  whether  a  bilhop 
was  c(>Tnpellable  to  accept  a  refignation :  one  thought  he  was  com- 
pellable by  mandamufy  if  he  did  not  fhew  fufficient  caufei  wd 
another  obfcrvcd,  if  he  could  not  be  compelled,  he  might  prevent 
any  incumbent  from  accepting  an  Irifh  bifhopnck,  as  no  one  csn 
accept  a  bifhoprick  in  Irehind  till  he  has  rcfigned  all  his  benefices 
in  England.  But  ford  Thurlow  fcemed  tt)  be  of  opinion  that  he 
could  nor  be  compelfcd;  partfculwly  by  moffdamuxy  from  which 
there  is  no  appeal  or  writ  of  error.  See  3  Bunti  304.  and  the  opinio"* 
of  the  judges  in  Cunningham*i  Law  of  Shneny,  though  ill  reported. 

of 
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of  the  king's  fuprcmacy,  or  of  the  thirty-ninc  articles,  or  of 
the  book  of  common-prayer  ^ ',  for  negledling  after  inftitu* 
don  to  read  the  liturgy  and  articles  in  the  church,  or  make 
the  declarations  againft  popery,  or  take  the  abjuration  oath "; 
for  ufing  any  other  form  of  prayer  than  the  liturgy  of  the 
diurch  of  England^ ;  or  for  abfenting  himfelf  fixty  days  in 
one  year  from  a  bene6ce  belonging  to  a  popifli  patron,  to 
which  the  clerk  was  prefented  by  either  of  the  univerfities  '  ; 
10  all  which  and  Gmilar  cafes  ^  the  benefice  is  ip/g/affo  void, 
without  any  formal  fentence  of  deprivation. 

VI.  A  CURATE  is  the  loweft  degree  in  the  church  ;  being  \ 
in  the  fame  (late  that  a  vicar  was  formerly,  an  officiating  tem^ 
porary  minifter,  inflead  of  the  proper  incumbent.  Though 
tbere  are  what  are  called  perpetual  curacies,  where  all  the  [  394  ] 
^hes  are  appropriated,  and  no  vicarage  enik>wed,  (being  for 
fome  particular  reafons  ^  exempted  from  the  (tatute  of  Hen. 
IV,)  but,  inftead  thereof,  fuch  perpetual  curate  is  appointed 
by  the  appropriator.  With  regard  to  the  other  fpecies  of  cu- 
ntes,  they  are  the  obje£ls  of  fome  particular  (latutes,  which 
^dain,  that  fuch  as  ferve  a  church  during  it's  vacancy  fliall 
be  paid  fuch  ftipend  as  the  ordinary  thinks  reafonable,  out  of 
the  profits  of  the  vacancy ;  or,  if  that  be  not  fufBcient,  by 
Ac  facceffor  within  fourteen  days  after  he  takes  poffcffion": 
^  that,  if  any  red^or  or  vicar  nominates  a  curate  to  the  or- 
dinary to  be  licenfed  to  ferve  the  cure  in  his  abfence,  the  or- 
dinary (hall  fettle  his  ftipend  under  his  hand  and  feal,  not 
exceeding  50  /.  per  annum,  nor  lefs  than  20  /.  and  on  failure 
of  payment  may  fequefter  the  profits  of  the  benefice  ^(  40}. 

V  Stat.  I  Eliz.  c.  I  ft  !•  13  Elis.  c.  ti.  f  6  Rep.  29,  30. 

*Stat  13  Elis.   c.  12.    14  Car.  II.  *  r  Burn.  eccl.  law.  427. 

c*4.  I  Geo.  I.  c.  6.  *  Scat.  28  Hen.  VIII.  c.  11. 

^Sut.  I  Elis.  c.  2.  b  Stat.  12  Ann.  ft.  2.  c.  12. 
*Stat.  I  W.  &M.  C.26. 


(40)  It  "was  provided  in  1603,  by  canon  33,  that  if  a  bifhop 
,^"^08  any  perfon  not  provided  with  fome  ecclefiaiUcal  prefer- 
^^t,  except  a  fellow  or  chaplain  of  a  college,  or  a  mafler  of  arts 
.J^"vc years  ftanding,  who  lives  in  the  univernty  at  his  own  expence, 
^  fcafi  fupport  him  till  he  (hall  prefer  him  to  a  livinfir.  3  Bum^ 
^'  L,  «8.  And  the  bifhops,  before  thcv  confer  orderly  require 
TOcr  proof  of  fuch  a  tide  as  is  dcfcribcd  by  the  canon,  or  a  ccr. 

L 1  4  tificau 


3$^  ^he  Rights  Book  1. 

Thus  much  of  the  clergy,  properly  fo  called.    There  ar^ 
alfo  certain  inferior  ecclefiaftical  officersr  of  whom  the  conk'^i* 
;inon  law  takes  notice ;  and  that,  principally,  to  aflift  the  e^^ 
cleCaftical  jurifdidion,  where  it  is  deficient  in  powers.    On 
Which  officers  I  fliall  make  a  few  curfory  remarks. 

VII.  Churchwardens  are  the  guardians  or  keepers  of 
tjie  church,  and  reprefentatives  of  the  body  of  the  parilh  '. 
They  are  fometimes  appointed  by  the  minifter,  fometimcsby 

«  In  Sw«Jcn  thry  have  fimilar  officert,  whom  they   call  k'tprcklttosriadam 
St'crnhoolc.  /.  3.  c.  7. 


tificate  from  fomc  re^or  or  vicar,  promiAng  to  employ  the  candi- 
date for  onlei-s  i^ona  Jide  as  a  curate,  and  to  grant  him  a  ccrtaifl 
allowance,  till  he  obtains  fomc  ecclefiaftical  preferment,  or  flail 
be  removed  for  fome  fault.     And  in  a  cafe  where  the  retior  of  St. 


fion  whicli  he  had  received  before.  Cowp,  437.  And  when  the 
rc6lor  had  vacated  St".Aini's,bv  accepting  the  living  of  Roclidale, 
the  curate  brought  another  a^ion  to  recover  his  lalary  fincc  the 
rcftor  left  St.  Ann's  ;  but  lord  Mansfield  and  the  court  held,  that 
that  aflion  could  not  be  maintained,  and  that  thefc  titles  are  only 
binding  upon  thofe  who  give  them,  while  the}'  continue  incumbent! 
in  the  church  fur  which  (uch  curate  is  appointed.  Doug,  IJ7. 

The  36  Geo.  III.  c.  83.  has  given  a  power  to  the  bifhop  or 
ordinary  to  grant  an  allowance  not  exceeding  75/.  to  any  curatCi 
who  (hall  be  employed  by  any  redlor  or  vicar,  or  by  any  curate  or 
incumbent  of  any  church  or  chapel,  which  has  been  augmented  by 
queen  Ann's  bounty,  or  by  the  curate  or  incumbent  of  any  per* 
petual  curacy,  although  it  has  not  been  fu  augmented. 

And  where  a  redlor  or  vicar  does  not  refide  four  months  in  the 
year  at  leaft,  tlie  bifhop  or  ordinary  may  grant  the  ufe  of  the  redory 
or  vicarage  houfe  with  the  garden  and  liable  for  one  year  to  the 
curate  for  his  aAual  rcfidence  in  it.  Or  he  may  grant  him  15^* 
year  in  lieu  of  the  redlory  or  vicarage  houfe.  The  grant  of  the  houfc 
he  has  power  to  renew,  and  at  any  time  he  may  revoke  it,  and  he 
may  annex  to  it  fuch  conditions  as  he  fhall  think  re;ifonable.  I* 
the  curate  refufes  to  give  up  poffefiion  at  the  determination  of  tn^ 
grant,  lie  fliall  forfeit  to  his  redkor  or  vicar  all  the  llipend,  which 
ihall  he  or  become  due  to  him,  and  50  /.  befides.  And  the  oro*' 
x\iry  has  power  to  licence  any  curate,  whg  fliall  be  employed  bT 
any  reclor,  vicar,  or  other  incumbent  of  a  parifh  church  orchap» 
although  no  nomination  fliall  have  been  made  to  him  for  that  pu^' 
pofe  ;  or  he  may  revoke  his  licence,  or  remove  any  curate  for  a  rO* 
fonable  caufe,  but  fubje^  to  an  appeal  to  the  archbifhop  of  ^ 
province,  ^o  be  determined  in  a  fummary  manner* 

the 
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the  parifli,  fometimes  hj  both  together^  as  cuftom  dircds. 
They  arc  taken,  in  favour  of  the  church,  to  be  for  fomc 
purpofcs  a  kind  of  corporation  at  the  common  law ;  that  is» 
they  are  enabled  by  that  name  to  have  a  property  in  goods 
and  chattels,  and  to  bring  adlions  for  them,  for  the  ufe  and 
profit  of  the  parilh.  Yet  they  may  not  waftc  the  church 
goods,  but  may  be  removed  by  the  parifli,  and  then  called  to 
account  by  a£lion  at  the  common  law ;  but  there  is  no  method 
of  calling  them  to  account,  but  by  firil  removing  them ;  for 
none  can  legally  do  it,  but  thofe  who  are  put  in  their  place* 
As  to  lands,  or  other  real  property,  as  the  church,  church-  T  305  J 
yard,  tifc.  they  have  no  fort  of  intereft  therein  j  but  if  any 
damage  is  done  thereto,  the  parfon  only  or  vicar  (hall  have 
the  action.  Their  office  alfo  is  to  repair  the  church,  and 
make  rates  and  levies  for  that  purpofe :  but  thefe  are  reco. 
verable  only  in  the  ecciefiadical  court.  They  are  alfo 
joined  with  the  overfeers  in  the  care  and  maintenance  of  the 
poor.  They  are  to  levy  *'  a  fliilling  forfeiture  on  all  fuch  as 
do  not  repair  to  church  on  fundays  and  holidays,  and  arc 
empowered  to  keep  all  perfons  orderly  while  there  ^  to  which 
end  it  has  been  held  that  a  churchwarden  may  juftify  the 
pulling  off  a  man's  hat,  without  being  guilty  of  either  an 
aflault  pr  trefpafs  ^.  There  are  alfo  a  multitude  of  other 
petty  parochial  powers  cbmmitted  to  their  charge  by  divers 
at^s  of  parliament  ^ 

VIII.  Parish  clerks  and  fextons  are  alfo  regarded  by  the  ) 
common  law,  as  perfons  who  have  freeholds  in  their  offices;  \ 
and  therefore  though  they  may  be  puniflied,  yet  they  cannot 
be  deprived,  by  ecciefiadical  cenfures^.  The  pari(h  clerk 
was  formerly  very  frequently  in  holy  orders,  and  fome  arefo 
to  this  day.  He  is  generally  appointed  by  the  incumbent* 
but  by  cuftom  may  be  chofen  by  the  inhabitants ;  and  if  fuch 
cuftom  appears,  the  court  of  king^s  bench  will  grant  a  fna/im 
datnus  to  the  arch-deacon  to  fwear  him  in,  for  the  e(labri{h«* 
nent  of  the  cuflom  turns  it  into  a  temporal  or  civil  right  ^. 

<*  Stit.  1  Elis.  c.  2.  Burn,  tit.  cbuub,  cburtbwsrdetUf  vU 

*  I  Lev.  196.  Jitstions. 

f  See  LAOitiard  of  churchwardeof,  i  1  Roll.  Abr.  134. 

t  the  end  of  his  tirenarcba }  and  Dr  ^  Cxo»  Cjr.  ^"i^* 
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CHAPTER     THE    TWELFTH. 

OF     THE     CIVIL    STATE- 

TH  E  lay  pare  of  his  majefty's  fubjeflsj  or  fuch  of  Aic 
people  as  are  not  comprehended  under  the  dcnomina'- 
tion  of  clergy,  may  be  divided  into  three  didin^  ftates,  tlK^ 
civil,  the  military,  and  the  maritime. 

That  part  of  the  nation  which  falls  under  our  firft  ait^ 
moft  comprehenfive  divifion,  the  civil  (late,  includes  all  or^ 
ders  of  men  from  the  higheft  nobleman  to  the  meaneft  pe^^ 
fant,  that  are  not  included  under  either  our  former  diviBoC^ 
of  clergy,  or  under  one  of  the  two  latter,  the  military  an  ^ 
maritime  dates :  and  it  may  fometimes  include  individuals  o^ 
the  other  three  orders }  fince  a  nobleman,  a  knight,  a  getB" 
tleman,  or  a  peafant,  may  become  either  a  divine,  a  foldic^^ 
or  a  feaman. 

The  civil  date  confids  of  the  nobility  and  the  commor*-* 
alty.  Of  the  nobility,  the  peerage  of  Great  Britain,  or  lorrf^ 
temporal,  as  forming  (together  with  the  biiliops)  one  of  tfi^ 
fupremc  branches  of  the  legiflature,  I  have  before  fufficicntly 
fpoken  :  we  are  here  to  confider  them  according  to  their  Cc 
yeral  degrees,  or  titles  of  honour. 

All  degrees  of  nobility  and  honour  are  derived  from  tb^ 
king  as  their  fountain  ^ :  and  he  may  inditute  what  new  tirl^^ 
he  plcafcs.     Hence  it  is  that  all  degrees  of  nobility  are  not  c» 
equal  antiquity.     Thofe  now  in  ufe  are  dukes,  marquefTc^^ 
barls,  vifcounts,  and  barons  ^. 

I.  A  Jute,  though  he  be  with  us,  in  refpe£t  of  his  titte 
of  nobility,  inferior  in  point  of  antiquity  to  many  otbers^ 
yet  is  fuperior  to  all  of  them  in  rank  j  his  being  the  fir"- 

*  4  Inft.  363.  fequent  introdudlioii  into  tbii  UUo^i  ^ 

b  For  the  original  of  tbefe  ti:Ies  on      Mr  Sel(ieii''s  tUJ^s  •fbtMomr* 
^  cjntineat  of  £uro^>  and  their  ThIii* 
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tide  of  dignity  after  the  royal  family  ^.    Among  the  Saxons 
the  Latin  name  of  dukes,  duces ^  is  very  frequent,  and  flg- 
nified,  as  among  the  Romans,  the  commanders  or  leaders 
of  their  armies,  whom  in  their  own  language  they  called 
Jj^nitoja  '' ;   and  in  the  laws  of  Henry  I  (as  trahflated  by 
lanabard }  we  find  chcm  called  heretocbii.     But  after  the  Nor* 
man  conqueft,  which  changed  the  military  polity  of  the  na- 
tiOTj,  the  kings  tliemfelves  continuing  for  many  generations 
dtr^^s  of  Normandy,  tlicy  would  not  honour  any  fubjedls 
wi^li  the  title  of  duke,  till  the  time  of  Edward  III;  who^ 
clai  ming  to  be  king  of  France,  and  thereby  lofiug  the  ducal  xa 
the  xbyal  dignity  ( i ),  in  the  eleventh  year  of  his  reign  created 
his    foil,  Edward  the  black  prince,  duke  of  Cornwall :  and 
many,  of  the  royal  family  cfpecially,  were  afterwards  raifed 
to  tie  like  honour.     However,  in  the  rei^n  of  queen  Eli- 
zabeth,-/f,  Z).  1572*",  the  whole  order  became  utterly  ex* 
tiaCl ;  but  it  was  revived  about  fifty  years  afterwards  by  her 
fucccflbr,  who  was  remarkably  prodigal  of  honours,  in  the 
pcrfoD  of  George  Villiers  duke  of  Buckingham. 

.  ^«  A  marquefsy  tnarchio^  is  the  next  degree  of  nobility.  His 
office  formerly  was  (for  dignity  and  duty  were  never  feparated 
oy  our  anceftorsj  to  guard  the  frontiers  and  limits  of  the 
kingdom  ;  which  were  called  the  marches,  from  the  teutonic 
^^I'd,  march^f  a  limit:  fuch  as,  in  particular,  were  the  marches 
of  ^ales  and  Scotland,  while  each  continued  to  be  an  ene^ 

^  C»mden.  Bntan.  tit.  9rdintt,  country.     Scld.  tit.  hont  2*  i.  la. 
'^bii  is  apparendy  deiived  from  ^  Camdfn.  BiiUn.  tit,  ordlnet.  Spal« 

*"*  fame  root  «  the  German  t)C^t?<*ff»  *"'"•  ^^oj]-  I9i' 
"^  •niicnt  appelLrtion  of  dJkcs  in  that 

( 1 )  This  reafon  is  not  very  fatisfa£^ory,  and,  in  fed,  this  or- 

^f  of  nobility  was  created  before  Edward  afluraed  the  title  of 

J^8  of  France.     Dr.  Henry,  in  his  excellent  Hiftory  of  Engiand, 

*'*'^rms  us,  that  f*  about  a  year  before  Edward  HI.  affumed  the 

^5tlc'  <tf  king  of  France,  he  introduced  a  new  order  of  nobility, 

^t)  Snfiame  the  military  ardour  and  ambition  of  his  earls  and 

batons,   by  creating  his  eldcft  fon  prince   Edward  duke  "of 

C^)m>x^l.     This  was  done  with  great  folemnity  in  full  parlia- 

tueflt  at  Wcftminftcr,   March  17,  J.  D.  1337."   JKr«.  ffjft^ 

'^oL  1^35:  Bvcf.  edition.     See  anicy  p.  214,  note  10. 

py'» 
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my's  country.    The  pexfonsi  who  had  commaiul  there,  were 
called  lords  marchers,  or  marquefles  ;   whofe  authority  was 
aboliflied  by  ftatute  27  Hen.  VIII.  c.  27  :   though  the  title 
had  long  before  been  made  a  mere  cnfign  of  honour ;   Ro- 
bert Vere,  earl  of  Oxford,  being  created  marquefs  of  Dublin, 
by  Richard  II  in  the  eighth  year  of  his  reign  ^ 
C  39^  }      3'  AN^ar/is  a  title  of  nobility  fo  antient,  that  it's  original 
cannot  clearly  be  traced  out.     Thus  much  feems  tolerably 
certain :  that  among  the  Saxons  they  are  called  ealdcrmen^ 
quqfi  elder  men,  (ignifying  the  fame  zsfemQr  ox/enator  among 
the  Romans  \   and  alfo  fchiremen^  becaufe  they  had  each  of 
them  the  civil  government  of  a  fevernl  dividon  or  ihire.  On 
the  irruption  of  the  Danes,  they  changed  the  name  to  cQrh^ 
which,  according  to  Camden  g,  figniiied  the  fame  in  their 
language.     In  Latin  they  are  called  comites  (a  title  firft  ufed 
in  the  empire)  from  being  the  king's  attendants  \  <<  af^eioU 
•*  nomen  fumpferunty  rsges  enim  tales  Jiht  ajfociant  **.'*  After  the 
Norman  conqueft  they  were  for  fometime  called  counts  or 
countees^  from  the  French ;  but  they  did  not  long  retain  that 
name  themfelves,  though  their  (hires  are  from  thence  called 
counties  to  this  day.  The  name  of  earls  or  comites  is  now  be- 
come a  mere  title,  they  having  nothing  to  do  with  the  govern- 
ment of  the  county;  which,  as  has  been  more  than  once  ob» 
ferved,  is  now  entirely  devolved  on  the  iheriff,  the  earl's  deputf, 
or  vice-comes.    In  writs  and  commiflions,  and  other  formal  in^ 
flruments,  the  king,  when  he  mentions  any  peer  of  the  degree 
of  an  earl,  ufually  lliles  him,  <*  trufty  and  well  beloved  coufm:'* 
an  appellation  as  antient  as  the  reign  of  Henry  IV :  who  be* 
ing  either  by  his  wife,  his  mother,  or  his  fifters,  a£^ually  re- 
lated or  allied  to  every  earl  then  in  the  kingdom,  artfully  and 
conftantly  acknowleged  that  conne£lton  in  all  his  letters  and 
other  public  ads :  from  whence  the  ufage  has  defcended  to 
his  fuccefTors,  though  the  reafon  has  long  ago  failed. 

4*  The  name  of  vice- comes  or  w/count  (a)  was  afterwards 
made  ufe  of  as  an  arbitrary  title  of  honour,  without  any  iba^ 

f  2  Inft.  5.         I  Brican.  tit,  ordintt*        ^  Bradoo.  /.  i.  r.  8.  Fkt.  L  i.  r.  5> 

(a )  Thefe  Latiq  and  French  words  arc  the  fame  as  Aieriff  in  £ng« 
lifH.     This  proves  the  high  refpect  that  was  (hewn  to  xSm.  officer 
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dow  of  office  pertaining  to  it,  by  Henry  the  Cxth ;  when,  in 
the  eighteenth  year  of  his  reign,  he  created  John  Beaumont  a 
peer,  by  the  name  of  vifcount  Beaumont,  which  was  the  firft 
inftahce  of  the  kind  *• 

5,  A  barofi*s  is  the  mod  general  and  univerfal  title  of  no- 
bility.; for  originally  ev^ry  one  of  the^ers  of  fuperior  rank 
had  alfo  a  barony  annexed  to  his  other  titles^  (3).  But  it  hath 

i  2  Inft.  5.  k  2  Tr.ft.  5,  6. 

in  ancient  times,  for  his  name  alone  ^^'as  thought  an  honourable 
title  of  nobflfty.     Sec  note  8.  p.  346. 

(3)  At  the  time  of  the  conqueft,  the  temporal  nobility  confifted 
only  of  earls  and  barons ;  and  by  whatever  right  the  earis  and 
the  mitred  clergy  before  that  time  might  have  attended  the 
^eat  council  of  the  nation,  it  abundantly  appears  that  they  after» 
xvards-  fat  in  the  feudal  parh'ament  in  the  chara6ler  of  barons.  It 
iuis  been  truly  faid,  that  for  fome  time  after  the  conqueil,  -wvalth 
vras  the  only  nobility,  as  there  \ras  little  perfonal  property  at  that 
time,  and  a  right  to  a  feat  in  parliament  was  entirely  territorial, 
or  depended  upon  tlie  tenure  of  landed  property.  Ever  fince  the 
conqueft,  it  has  been  true,  that  all  land  is  held  either  imnKdlatdy 
or  mediately  of  the  king ;  that  is,  either  of  the  king  himfelf,  or 
of  a  tenant  of  the  king,  or  it  might  be  after  two  or  more  fubin- 
feudations.  And  it  was  alfo  a  general  prindple  in  the  feudal  fyftem, 
that  every  tenant  of  land,  or  land  owner,  had  both  a  right  and  obli* 
^ration  to  attend  the  court  of  his  immediate  fuperior.  Hence  every 
tenant  In  cap'tte^  i.  e.  the  tenant  of  the  king,  was  at  the  fame  time 
entitled  and  bound  to  attend  the  king's  court  or  parliament,  betn^r 
the  gp'eat  court  baron  of  the  nation. 

It  will  not  be  neceffary  for  me  here  to  enlarge  farther  upon  the 
original  principles  of  the  feudal  fyflem,  and  upon  the  origin  of  peer- 
age ;  but  I  (hall  briefly  abridge  the  account  which  Selden  has  gpiven 
in  the  fecond  part  of  his  Titles  of  Honour,  c.  5.  beginning  at  the 
17th  fe6Uon,  being  perhaps  the  cleareil  and  pioil  fatisfa6lory  that 
«an  be  found.  He  divides  the  time  from  the  conqueil  into  three 
periods:  i.  From  the  conquefl  to  the  latter  end  of  the  reign  of 
kiog  John.  a.  From  that  time  to  the  1  ith  of  Richard  II.  3.  From 
that  period  to  the  time  he  is  writing,  which  may  now  be  extended 
to  the  prcfent  time.  In  the  firft  period,  all,  who  held  any  quantity 
of  land  of  the  king,  had,  without  diilindion,  a  right  to  be  fummoned 
to  parliament    and  this  nght  being  confined  folely  to  the  king's 

tenants. 
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ibinetimes  happened  that,  when  an  antient  baron  bath  beei^ 
raifed  to  a  new  degree  of  peerage,  in  the  courfe  of  a  few  ge<^ 
nerations  the  two  titles  have  defcended  differently)' one  per^ 
haps  to  the  male  defcendants,  the  other  to  tlie  heirs  gen^ai  . 
whereby  the  earldom  or  other  fuperior  title  hath  fubfiftecl 

tenaxitfly  of  confequence  all  the  peers  of  pariiament  during  that  pe* 
riod  fat  by  virtae  of  tenure  and  a  writ  ^£  fummons. 

In  the  beginning  of  the  fccond  period^  that  is,  in  the  laft  year  of 
the  reign  of  king  John,  a  diftin^lion,  very  importj^t  in.  it's  cgpfc- 
({liences,  (for  it  eventually  produced  the  lower  houfe  of  parliament,) 
was  introduced,  viz,  a  divifion  of  thefe  tenants  into  greater  and  lefer 
barons :  for  king  John  in  his  magna  cbarta  dtchrts^  faciamu /m' 
wumerl  archie fkjcopoi^  eplfcopos,  abbatct^  comites^  et  m/yorej  haronet  rtpi 
J^Ulatimper  iiieroj  nofiraSf  et pr£tereafadtmtu fummoaeri  injcneraBfir 
^ecomUes  et  ha/Hvas  nojlros  wnnes  attasy  qui  in  capite  tement  de  nobis  ai 
ep^um  ditm^  i^c.  See  Bl.  Mag.  Ch.  Joh.  p.  14.    It  does  not  appear 
that  it  ever  was  afcertained  what  conftituted  a  greater  barqn,  and  it 
probably  was  left  to  the  king's  diTcretion  to  determine ;  and  no  gmt 
inconvenience  could  have  refultcd  from  it's  remaining  indefim'tCi  for 
thofe  who  had  not  the  honour  of  the  king's  letter,  would  have  what 
in  effe^  was  equivalent,  a  general  fummons  from  the  fheriff.    But  in 
this  fecond  period  tenure  began  to  be  diiregarded,  and  perfonswere 
fimunoned  to  the  parliament  by  writ,  who  held  no  lands  of  the  king* 
This  continued  to  be  the  cafe  till  the  nth  of  Rich.  II.  when  the 
pra6Uce  of  creating  peers  by  letters  patent  firft  commenced. 

In  that  year  John  de  Beauchamp,  fleward  of  the  houfehold  to 
Rich.  II,  v\ras  created  by  patent  lord  Beauchamp  baron  of  Kidder- 
minder  in  tail  male ;  and  fmce  that  time  peerages  have  been  created 
both  by  writ  and  patent,  without  any  regard  to  tenure  or  eflatc. 

The  king's  prerogative  of  creating  peers  by  patent  may  fccm  a 
great  innovation,  or  a  violation  of  the  original  principles  of  the 
fydem  ;  yet  it  is  one  of  thofe  great  changes,  which  are  produced  at 
the  firft  by  a  gentle  deviation  from  the  former  pradlice.  For  though 
this  prerogative  was  not  granted  to  the  king  by  the  exprcfs  autbo* 
rity  of  parh'ament,  yet  it  was  obtained  by  it's  acquiefcencc ;  for* 
have  been  alTured  by  Mr.Townfhcnd,  the  Windfor  herald,  a  gentle* 
man  well  acquainted  with  this  fi'.bjocl,  that  patents  of  nobility  "^ 
ancient  times  generally  ftated,  either  that  the  patent  was  granted  by 
the  aifent  of  parliament,  or,  if  granted  In  the  vacation,  they  ftatcu 
fuch  fpecial  reafons  why  the  peer  was  created,  as  it  might  be  pr^" 
fumed  would  afterwanU  meet  with  the  approbation  of  the  parlii' 

sienu 
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without  a  barony:  and  there  are  alfo  modern  inftances, 
where  earU  and  vifcounts  have  been  created,  without  annexe 
ing  a  barony  to  their  other  honours  :  fo  that  now  the  rule 
doih  not  hold  univerfally,  that  all  peers  are  barons.  The  ori« 
ginal  and  antiquity  of  baronies  have  occafioned  great, inquiries 
among  our  Englifli  antiquaries.  The  moil  probable  opinioa 
ieema  to  be,  that  they  were  the  fame  ^ith  our  prefent  lorda 
cf  manors  ;  to  which  the  name  of  court  baron  (which  is  the 
lord's  coiirt,  and  incident  to  every  manor)  gives  fome  coun« 
tenance  (4).  It  may  be  colle£led  from  king  John's  magnm 
csrta  ^y  that  originally  all  lords  of  manors,  or  barons,  that 
held  of  the  king  in  capites  had  feats  in  the  great  council  or 
parliament :  till  about  the  reign  of  that  prince  the  conflux 
ef  them  became  fo  large  and  troublefome,  that  the  king 
was  obliged  to  divide  them,  and  fummon  only  the  greater 
barons  in  perfon ;  leaving  the  fmall  ones  to  be  fummoned 
by  the  (herifF,  and  (as  it  is  faid)  to  (it  by  reprefentation  in 
another  houfe ;  which  gave  rife  to  the  feparation  of  the  two 
houfes^  of  parliament*".  By  degrees  the  title  came  to  be 
confined  to  the  greater  barons,  or  lords  of  parliament  only ; 
and  there  were  no  other  barons  among  the  peerage  but  fuch 
as  were  fummoned  by  writ,  in  refpeft  of  the  tenure  of  their 
lands  or  baronies,  till  Richard  the  fecond  firft  made  it  z 
mere  title  of  honour,  by  conferring  it  on  divers  perfons  by 
his  letters  patent ". 

Having  made  this  fliort  inquiry  inio  the  original  of  our 
feveral  degrees  of  nobility,  I  (hall  next  con(ider  the  manner 
in  which  they  may  be  created.  The  right  of  peerage  feema 
to  have  been  originally  territorial ;  that  is,  annexed  to  lands;, 
honours,  caftles,  manors,  and  the  like,  the  proprietors  and 

i  ctf^.  14.  of  hon.  %.  5.  21. 

a  Gilb.  HirVofevcb.  c.  3.  Seld.  tit.         n  1  Inft.  9.  Seld.  Jsn,  Angl.  2.  §  65. 

(4)  Lords  of  manors,  who  had  granted  to  others  by  fubinfeu« 
dation  part  of  that  eilate  which  they  held  of  the  king,  would  necef- 
(irily  be  barons ;  but  it  docs  not  follow  converiely  that  a  baron  was 
of  neceHity  a  lord  of  a  manor :  for  the  king's  tenant,  who  retained 
all  the  eftate  granted  him,  and  alienated  no  part  of  it,  would  cer> 
tainly  be  as  complete  a  baron  as  a  lord  of  a  mano^. 

po(re(rora  d 
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pofieflbrs  of  ivliich  were  (in  right  of  thofe  eftatet)  allowed  to 
be  peers  of  the  realm^  and  were  fummoned  to  parliament  to 
do  fuit  and  fcrvice  to  their  fovereign :  and,  when  the  land  wis 
alienated,  the  dignity  paffed  with  ic  as  append&nt^    Thus  the 
bilhops  (lill  fit  in  the  houfe  of  lords  in  right  of  fuccefiion  to 
certain  antient  baronies  annexed,  or  fuppofed  to  be  annexed| 
to  their  epifcopal  Janas":  and  thus,  in  iiHen;  VI,  the  pof- 
feOion  of  the  cadle  of  Arundel  was  adjudged  to  confer  an 
earldom  on  it's  pofTeflbr  p*    But  afterwards,  when  alienations 
grew  to  be  frequent,  the  dignity  of  peerage  was  confined  ti 
^e  lineage  of  the  party  ennobled,  and  inftead  of  territorial 
became  perfonal.     A£Vual  proof  of  a  tenure  by  barony  be* 
came  no  longer  necefiary  to  conftitute  a  lord  of  parliament; 
but  the  record  of  the  writ  of  fummons  to  him  or  hb  ancet 
tors  was  admitted  as  a  fufiicient  evidence  of  the  tenure. 

Peers  are  now  created  either  by  writ,  or  by  patent :  for 
:  thofe  who  claim  by  prefcription  mud  fuppofe  either  a  writ  or 
patent  made  to  tlieir  ancedors;  though  by  length  of  time  it  is 
loft*  The  creation  by  wTit,  or  the  king's  letter,  is  a  fummons 
to  attend  the  houfe  of  peers,  by  the  (lile  and  title  of  that  ba- 
Tony,  which  the  king  is  pleafcd  to  confer  :  that  by  patent  is 
a  royal  grant  to  a  fubje£t  of  any  dignity  and  degree  of  peer* 
age.  The  creation  by  writ  is  the  more  antient  way ;  but  a 
man  is  not  ennobled  thereby,  unlefs  he  a£lually  take  his  fcit 
in  the  houfe  of  lords :  and  fome  are  of  opinion  that  there  muft 
be  at  leaft  two  writs  of  fummons,  and  a  fitting  in  two  dif* 
tin£l  parliaments,  to  evidence  an  hereditary  barony  ^  :  an' 
therefore  the  mod  ufual,  becaufe  the  furcft,  way  is  to  gran^ 
the  dignity  by  patent,  which  enures  to  a  man  and  his  heirs 
according  to  the  limitations  thereof,  though  he  never  hiffl- 
felf  makes  ufe  of  it  \  Yet  it  is  frequent  to  call  up  theeWeft 
fon  of  a  peer  to  the  houfe  of  lords  by  writ  of  fummons,  in 
the  name  of  his  father's  barony  :  becaufe  in  that  cafe  therein 
no  danger  of  his  children's  lofing  the  nobility  in  cafe  be  ne* 
ver  takes  his  feat  \   for  they  will  fucceed  to  their  gnod* 

•  Clan.  /.  7.  r.  I  •  4  Whitelocke  of  |itrl.  cb.  I14- 

P  Sel4.  tic.  of  hoD.  b.^.  c.  9*  ^  $•        ^  Co.  Lict.  i6, 
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father  (5).  Creation  by  writ  has  alfo  one  advantage  over  that 

by  patent :  for  a  perfon  created  by  writ  holds  the  dignity  to 

him  and  his  heirs y  without  any  words  to  that  purport  in  the  [  401  3 

writ  (6);  but  in  letters  patent  there  mull  be  words  to  dire£b 

the  inheritance)  elfe  the  dignity  enures  only  to  the  grantee 

for  life  •.     For  a  man  or  woman  may  be  created  noble  for 

their  own  lives,  and  the  dignity  not  defcend  to  their  heirs  at 

ally  or  defcend  only  to  fome  particular  heirs :  as  where  a 

peerage  is  limited  to  a  man,  and  the  heirs  male  of  his  body 

by  Elizabeth  his  prefent  lady^  and  not  to  fuch  heirs  by  any 

former  or  future  wife. 

Let  us  next  take  a  view  of  a  few  of  the  principal  incidents 
attending  the  nobility,  excluCve  of  their  capacity  as  members 
of  parliament,  and  as  hereditary  counrellors  of  the  crown  ; 
both  of  which  we  have  before  confidered.  And  firfl;  we  mud  . 
obferve,  that  in  criminal  cafes  a  nobleman  (liall  be  tried  by  his 
pcers(7).  The  great  are  always  obnoxious  to  popular  envy: 
vitiz  they  to  be  judged  by  the  people,  they  might  be  in  dan- 

*  Co.  Litt.  9.  16. 


(5)  And  where  the  father's  barony  is  limited  by  patent  to  him 
auul  the  heirs  male  of  his  body,  and  his  eldeft  fon  is  called  up  to 
the  houfe  of  lords  by  writ  with  the  title  of  this  barony,  the  writ 
m  this  cafe  will  not  create  a  fee  or  a  general  cftate  toil,  fo  as  to 
Biake  a  female  capable  of  inheriting  the  title,  but  upon  the  death 
of  the  father  the  two  titles  unite,  or  become  one  and  the  fame. 
Cafe  of  the  claim  to  the  barony  of  Sidney  of  Penfhurft  difallowed. 
-^©■f.  Proc.  IT  June  1782. 

(6)  Though  this  is  the  authority  of  lord  Coke,  it  is  now  under- 
wood to  be  erroneous;  a  creation  by  writ  docs  not  confer  a  fee- 
fimple  in  the  title,  but  only  an  ellate  tail  gen'eral ;  for  every  claim- 
•"it  of  the  title  muft  be  dcfcended  from  the  perfon  firft  ennobled. 
*  ^oodd.  37. 

(7)  A  nobleman  is  tried  by  his  peers  only  in  treafon  and  felony, 
^d  mifprifion  of  the  fame;  but  in  all  mifdemeanors,  as  libels,  riots, 
P^ury,  confpiracics,  &c.  he  is  tned  like  a  commoner,  by  a  jury. 
3  /^.  30.   2  Hawk,  424. 
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ger  from  the  prejudice  of  their  judges ;  and  would  moreover 
be  deprived  of  the  privilege  of  the  meaneft  fubjedis,  that  of 
being  tried  by  their  equals,  which  is  fecured  to  all  the  realm 
by  magna  carta^  c.  29.    It  is  faid,  that  this  does  not  extend 
to  bilhops:  who,  though  they  are  lords  of  parliament,  and 
fit  there  by  virtue  of  their  baronies  which  they  holdywr^  ecck- 
Jiae^  yet  are  not  ennobled  in  blood  (8),  and  confequently  not 
peers  with  the  ncJbility'.     As  to  pcerefles,  there  was  no  pre- 
cedent for  their  trial  when  accufed  of  treafon  or  felony,  till 
after  Eleanor  duchefs  of  Gloncefter,  wife  to  the  lord  protec- 
tor, was  accufed  of  treafon  and  found  guilty  of  witchcrzft, 
in  an  ecclefiaftical  fynod^  through  the  intrigues  of  cardinal 
Beaufort.  ^IThis  very  extraordinary  trial  gave  occafion  to  a  fpe- 
cial  ftatutc,  20  Hen.  VI.  c.  9.  which  declares^  the  law  to  be, 
that  peereffes,  either  in  their  own  right  or  by  marriage,  ftaH 
be  tried  before  the  fame  judicature  as  other  peers  of  die 
realm.     If  a  woman,    noble  in  her  own  right,   marries  a 
commoner,  fhe  ftill  remains  noble  (9},  and  (hall  be  tried  bj 

•  3  Inft.  30,  31.        '  Moor.  769.  2  Inft^  50.  6  Rep.  52.  Stauadf.  P.  C.  151* 

~  ■  —  ^— ^^^ 

( 8  )  It  has  alwTiys  appeared  to  mc  that  the  reafon  given  in  the 
books,  why  bifhops  fhould  not  be  tried  in  parliament  like  the  tem- 
poral lords,  vi%.  becaufe  they  are  not  ennobled  by  blood,  or, « 

'8elden  expreffes  it,  becaufe  their  honour  is  not  inheritable  (Jtl* 
Pari,  c,  1.),  is  unfatisfadlory  and  even  trifling. 

If  this  reafon  has  any  operation,  why  (hould  it  not  be  ezteolU 
and  deprive  them  o£  all  the  rights  of  peerage  ?  A  peer  may  be 
created  by  patent  for  his  own  life  only ;  and  it  cannot  be  foppoitd 
that  fuch  a  nobleman  would  not  be  entitled  to  a  trial  by  his  pes' 
In  parliament.  If  there  were  any  trials  of  bifliops  by  a  jury « 
remote  times,  the  bifhops  could  not  have  demanded  a  trod  m  pv"  1 
liament  without  admitting  themfelves  fubje6^  to  a  temporal  joi3> 
di^on,  from  which  the  clergy  in  antient  times  daimedatotti 
exemption.  Hence  it  may  be  conje^ured  the  bifhops  have  W 
their  right  to  be  tried  in  parliament,  though  only  two  inftocei 
can  be  found  of  their  being  tried  by  a  jury,  vts.  thofe  of  ardt* 

•  bifhop  Cranmer  and  bifhop  Fifher.     2  Hdwi.  596). 

(9)  But  fhe  communicates  no  rank  or  title -to  herhnAioi 

.  Harg.  Co.  LUt.  326.  b*    There  bave  been  datmit  and  thefe  vt 

fupportei 
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her  peers  :  but  if  flie  be  only  noble  hf  marriage,  then  by  a 
£econd  marriage  with  a  commoner,  (he  lofes  her  dignity  ; 
for  as  by  marriage  it  is  gained,  by  marriage  it  is  alfo 
loft  '  (lo).  Tct  if  a  duchefs  dowager  marries  a  baron,  fhe 
continues  a  duchefs  ftill ;  for  all  the  nobility  are  pares^  and  [  402  3 
therefore  it  is  no  degradation  »•  A  peer,  or  peerefs,  (either 
in  her  own  right  or  by  marriage,)  cannot  be  arrefted  in  civil 
cafes  ^  :  and  they  have  alfo  many  peculiar  privileges  annexed 
to  their  peerage  in  the  courfe  of  judicial  proceedings.  A 
peer,  fitting  in  judgment,  gives  not  his  verdi£t  upon  oath, 
like  an  ordinary  juryman,  but  upon  his  honour  ^^^  he  an« 
fwers  alfo  to  bills  in  chancery  upon  his  honour,  and  not , 
apon  his  oath  > ;  but  when  he  is  examined  as  a  witnefs  either 
in  civil  or  criminal  cafes,  he  mud  be  fwom  ^  (i  1} :  for  the 
tefytfky  which  the  law  (hews  to  the  honour  of  a  peer,  does 
not  extend  fo  far  as  to  overturn  a  fettled  maxim,  that  in 
jmUcio  fion  creditur  njfi  juratis  *.    The  honour  of  peers  is 

I 

K  Dyer.  79*    Co.  Lict.  16.  '  x  P.  Wmt.  146. 

«  %  laft.  50.  1  SaUc  5x2. 

▼  Finch.  L*  355«     i  Vent.  198.  «  Cro.  Car.  64. 
V  a  lnft«  49. 

(upported  by  aathoritiesy  by  a  hufband  after  ifTue  to  aflume  the 
title  'bf  his  wife's  dignity,  and  after  her  death  to  retain  the  fame 
as  tenant  by  the  curtefy;  but  from  Mr*  Hargrave's  ftatement  of 
this  fubje6^5  in  Ca.Litt.  29.  ^.  n.  i.  there  is  no  probability  that 
fuch  a  claim  would  now  be  allowed. 

(10)  Yet  (he  is  commonly  called  and  addrefled  by  the  ftilc  and  , 
^title  which  (he  bore  before  her  fecond  marns^ge,  but  this  is  only 
.)»y  courtefy  ;  as  the  daughters  of  duke8»  marquKFeSf  and  earls  are 
ufually  addrelFed  by  the  title  of  lady,  though  in  law  they  are 
commoners.  In  a  writ  of  partition  brought  by  Ralph  Haward 
^nd  lady  Ann  Powes  his  wife,  the  court  held  that  it  was  a  mif- 
lionicr,  and  that  it  ought  to  have  been  by  Ralph  Haward  and  Ann 
liis  wife,  late  wife  of  lord  Powes  deceafed.  Dyer^  79. 

(  r  I }  If  he  is  examined  as  a  witnefs  in  the  high  court  of  parlia- 
ment, he  mufl  be  fwom.  The  bifhop  of  Oxford  was  fwom  in  the 
impeachment  of  lord  Macclesfield,  and  lord  Mansfield  (then  lord 
^tonnont)  in  thaVof  Mr.  Haftings. 

M  m  a  however 
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however  fo  highly  tendered  by  the  law^'that  it  is  mach 
more  penal  to  fpread  falfe  reports  of  them  and  certain  otfaer 
great  officers  of  the  realm,  than  of  other  men :  fcandal 
againft  them  being  called  by  the  peculiar  name  of/candalum 
tnagnatum^  and  fubjc£led  to  peculiar  punifhments  by  divers 
antient  ftatutes'. 

A  PEER  cannot  lofe  his  nobility,  but  by  death  or  attainder; 
though  there  was  an  inflance  in  the  reign  of  Edward  die 
fourth  of  the  degradation  of  George  Nevile  duke  of  Bedford 
by  a£t  of  parliament  ^,  on  account  of  his  poverty^  which 
rendered  him  unable  to  fupport  his  dignity^.     But  this  is  a 
(ingular  inflance  :  which  ferves  at  the  fame  time^  by  haviog 
happened,'  to  fliew  the  power  of  parliament ;  and,  by  hal- 
ing happened  but  once,  to  fhew  how  tender  the  parliament 
hath  been,  in  exerting  fo  high  a  power.     It  hath  been  iaid 
indeed  "*,  that  if  a  baron  waftes  his  eflate,  fo  that  he  is  not 
able  to  fupport  the  degree,  the  king  may  degrade  him :  but 
it  is  exprefsiy  held  by  later  authorities  %  that  a  peer  cannot 
be  degraded  but  by  aft  of  parliament. 

r  AQ-y  ]  The  commonalty,  like  the  nobility,  arc  divided  into fe- 
yeral  degrees  ;  and,  as  /the  lords,  though  different  in  rank) 
yet  all  of  them  are  peers  in  refpe£t  of  their  nobility,  fothe 
commoners,  though  fome  are  greatly  fuperior  to  othersi  f^ 
all  are  in  law  peers,  in  refpeft  of  their  want  of  nobility  ^ 

The  firfl:  name  of  dignity,  next  beneath  a  peer,  was  an* 
tiently  that  of  vidamesy  vice'domini^  or  valvafirst:  whoaie 
mentioned  by  our  antient  lawyers  ^  as  viri  magnae  dignitdi\ 
and  fir  Edward  Coke^  fpeaks  highly  of  them«    Tet  tbef 

*  3  Edw.  I.  c«  34.    2R1c.II.  tl.  I.  «  extortion,  embracery,  and  is»^ 

c.  5.     izRic.  II.  c.  II.  <*  nance  to  be  had ;  to  the  great  tiooUi 

^  410(1.355.  *<  of  all  fuch countries  where  focbebn 

c  The  preimble  to  the  ad  is  remark-  **  ihall  happen  to  bei  therefore^  fif^*** 
able ;  «  fbrafrpuch  as  oftentioies  it  is        ^  Moor.  678. 
**  I'een,  that  when  any  lord  is  called  to        e  12  Rep.  107.     iftMod.  5& 
"  high  eftate>  and  bath  not  convenient        f  a  Inft.  29. 
"  livelihood<o  fupport  the  f«ime  dignity,        ^  Camden.  Britrnt.  t,  wdhui' 
«<  it  induceth  great  poverty  and-  indi-        h  Braflon.  /.  i,  c.  8. 
'<  gence^  and  caufcth  oftentimes  great        i  1  Inft.  667. 

arc 
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It  now  quite  out  of  ufe ;  and  our  legal  antiquaries  are  not 
peed  upon  even  their  original  or  antient  office. 

Now  therefore  the  firft  perfonal  dignity,  after  the  nobility^ 
I  a  knight  of  the  order  of  St.  George,  or  of  the  garter:  fiift 
afUtuted  by  Edward  III,  A.  D.  1344^.  Next  (but  not  till 
Iter  certain  official  dignities,  as  privy  counfellors,  the  chaa- 
diors  of  the  exchequer  and  dUchy  of  Lancader,  the  chief 
fiftice  of  the  king's  bench,  the  maftcr  of  the  rolls,  and  the 
)dier  Englifli  judges)  follows  a  knight  banneret',  who  indeed 
by  (latutes  5Ric.  IL  ft.  2.  c.  4.  and  14  Ric.  II.  c.  11.  is 
ranked  next  after  barons;  and  his  precedence  before  the 
founger  fons  of  vifcounts  was  confirmed  to  him  by  order  of 
long  James  I,  in  the  tenth  year  of  his  reign  ^  But,  in  order 
to  entitle  himfelf  to  this  rank,  he  muft  have  been  created  by 
tbe  king  in  perfon,  in  the  field,  under  the  royal  banners,  in 
6nit  of  open  war".  Elfe  he  ranks  after  baronets  f  who  are 
die  next  order ;  which  title  is  a  dignity  of  inheritance,  ere* 
^M  by  letters  patent,and  ufually  defcendible  to  the  iflue  male, 
b  was  firft  inftituted  by  king  James  the  firft.  A*  D.  161 1,  in 
>nier  to  raife  a  competent  fum  for  the  redu£Vion  of  the  pro- 
^ce  of  Ulfter  in  Ireland  (12);  for  which  reafon  all  banonets 
'mivc  the  arms  of  Ulfter  fuperadded  to  their  family  coat  (13), 
ifext  follow  knights  of  the  bath  /  an  order  inftituted  by  king  [  404  ] 
Senry  IV,  and  revived  by  king  George  the  6rft.  They  are  fo 
^Ucd  from  the  ceremony  of  bathing,  the  night  before  their 
^cation.  The  laft  of  thefe  inferior  nobility  are  knights  kflche^ 
^/(i4);  the  moft  antient,  though  the  lowcft  order  of  knight- 

^  S«Jd.  tit.  of  bon.  t.  5.  41.        ^  Ihid,  2.  11.  3.  m  4  Inft.  6. 


(12)  One  hundred  gentlemen  advanced  each  one  thoufand 
onnds;  for  which  this  title  was  conferred  upon  them.  zKap,  i^$fo. 

(13)  The  arms  of  UHler  are,  a  hand  guUs,  or  a  bloody  hand  in 
£eld  argent. 

(14)  The  moft  probable  derivation  of  the  word  bachelor  is 
om  bos  and  chevalier^  an  inferior  knight ;  and  thence  latinized 
fto  the  barbarous  word  baccalaureus.     Ducange.  Bac. 

The  loweft  graduates  in  the  univerfities  are  ftiled  bachelors^  and 
<re,  till  lately,  addrcfied  with  fir  before  their  furname  \  fis  19 

M  m  3  Latin 
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liDod  amoogfl:  us :  for  we  have  an  inftance'  of  long  AUirefs 
conferring  this  order  on  his  fon  Athelftan.  The  cuftom  of  the 
antient  Germans  was  to  give  their  young  men  a  fliield  and  a 
lance  in  the  great  council:  this  was  equivalent  to  the /t^ii 
viri/isofthe  Romans :  before  this  they  were  not  permitted  to 
bear  arms,  but  were  accounted  as  part  of  the  father's  houfe- 
hold ;  after  it,  as  part  of  the  community  ^  Hence  fome  de- 
rive the  ufage  of  knighting,  which  has  prevailed  all  over  the 
weftern  world,  (ince  it's  reduAion  by  colonies  from  thofe 
northern  heroes.  Knights  are  called  in  Latin  equitei  aurnti: 
aurati,  from  the  gilt  fpurs  they  wore;  and  equites,  becaole 
they  always  fcrved  on  borfeback  :  for  it  is  obfervable%  that 
almoft  all  nations  call  their  knights  by  fome  appellation  d^ 
rived  from  an  horfe  (15)*  They  are  alfo  called  in  our  law  in- 
lites^  becaufe  they  formed  a  part  of  the  royal  army,  in  virtue 
of  their  feodal  tenures ;  one  condition  of  which  was,  that 
every  one  who  held  a  kinght  s  fee  immediately  under  the 
crown  (which  in  Edward  the  fecond's  time^i  amounted  to  lol 
per  annum)  was  obliged  to  be  knighted,  and  attend  the  king 
in  his  wars,  or  fine  for  his  non-compliance.  The  exertion  of 
this  prerogative,  as  an  expedient  to  raife  money  in  the 
reign  of  Charles  the  firft,  gave  great  offence:  though  war- 
ranted by  law,  and  the  recent  example  of  queen  £ltzabeth(i6): 

«  Will.  M3lm/b.  tth,  a.  P  Camd.  ihld.    Co.  Litt.  74. 

o  T«c.  de  Mor'th,  Germ.  1 3.  q  Sut  de  mitit,    i  Ed.  II. 


Latin  they  arc  dill  called  dcminu  It  is  fomcwhat  remarkable,  that 
whilfl  this  feudal  word  has  long  been  appropriated  to  (ingle  mcoi 
another  feudal  term  of  higher  dignity>  viz.  baron,  fhould,  in 
legal  language,  be  applied  to  thofe  who  are  married. 

(15)  It  does  not  appear  that  the  Englifh  word  inighihiMtxf 
reference  to  ahorfe;  for  knight,  or  cnihr  in  the  Saxon,  fignin«l 
pueryferousy  or  attendant.     2  Seld.  tit.  hon,  c.  5./  33. 

(16)  Confidcrablc  fees  accrued  to  the  king  upon  the  perfona- 
ance  of  the  ceremony.  Edward  VI.  and  queen  Elizabeth  hadip- 
pointed  commfflioRcrs  to  compound  with  all  perfons,  ^rIio  W 
lands  to  the  amount  of  40/.  a  year,  and  who  declined  the  honour 
and  cxpencc  of  knighthood.     Charles  the  firft  follonvxd  their  «• 

9m^\ 
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but  It  was  by  the  ftatute  16  Car.  L  c.  16.  aboliflied;  and  this 
kind  of  knighthood  has,  Cnce  that  time,  fallen  into  great 
difregard. 

These,    fir  Edward  Coke  fays',   are  all  the  names  of 
dignity  in  this  kingdom,  efquires  and  gentlemen  being  only 
names  of  ivorjbip.    But  before  thefe  lait  the  heralds  rank  all 
colonels,  ferjeants  at  law,  and  do£tors  in  the  three  learned  [  405  ] 
profeilions'. 

t  %  Inft«  667. 

•  The  rules  of  precedence  io  England  which  fee  In  Seld.  tib  of  hon.  II.  5. 4$. 

nay  be  reduced  to  the  following  table:  and  II.  zi.  3.         marked  |y  by  antient 

in  which  tbofe  marked  *  are  entitled  to  ufage  and  eftabliflied  cuftom ;  for  which 

the  rank  here  allotted  thera,  by  ftatute  fee  (among  othen)  Camden^s  Britannia^ 

31  Hen.  Vill.  c.  10. marked  \y  f//.  ori/iffM.  Milles*8  catalogue  of  honour, 

by  0atute  i  W.fc  M.  c.  21.^— muk-  edit,  16 lo.  and  ChamberUyne*s  prefenC 

td  U,  by  letters  patent  9,  ro,  and  I4jac.  I.  State  of  England,  b.  3.  ch.  3. 

Table     or     Pkeckoxncz. 

•  The  king*s  cbUdren  and  grandchildren.     *  The  king*$  nephews. 

•  .   .    .    .  brethren.  *  A rchbifliop  of  Canterbury  (17). 

•  .   .   •   .  uncles.  *  Lord  chancellor  or  keeper,  if  a  baron* 

•  Arch- 


ample;  upon  which  Mr.  Hume  artfully  remarks,  that  "  nothing 
•*  proves  more  plainly,  how  iU-difpofed  the  people  were  to  the 
•*  meafures  of  government,  than  to  obfervc,  that  they  loudly 
"  complained  of  an  expedient,  founded  on  podtive  ftatute,  and 
•*  warranted  by  fuch  recent  precedents."  6  Vol.  296. 

(17)  It  18  faid,  that  before  the  conqueft,  by  a  conftitution  of 
pope  Gregory,  the  two  archbifliops  were  equal  in  dignity,  and  in 
the  number  of  bifhops  fubjedl  to  their  authority ;  and  that  William 
the  conqueror  thought  it  prudent  to  give  precedence  and  fuperiority 
to  the  arcbbifhop  of  Canterbury ;  but  Thomas  archbifhop  of  York 
was  unwilling  to  acknowledge  his  inferiority  to  Lanfranc  arch- 
bifhop  of  Canterbury,  and  appealed  to  the  pope,  who  referred  the 
matter  to  the  king  and  barons;  and  fn  a  council  held  at  Windfor- 
caftle,  they  decided  in  favour  of  the  archbifhop  of  Canterbury. 
Codtv.  Comm,  de  Pr^sfuL  66^, 

But  the  archbifhops  of  York  long  afterwards  refufed  to  acquiefce 
in  this  decifion,  for  bifhop  Godwin  relates  a  cunous  and  ludicrous 
ftruggle,  which  took  place  in  the  rcl^n  of  Hen.  II.  above  one  hun- 
dred years  afterwards,  between  Roger  archbilhop  of  York,  and 

M  m  4  Richard 
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Esquires  and  gentlemen  are  confounded  together  by  fir 
Edward  Coke^  who  obferves  %  that  every  efquire  is  a  gentle- 


*  Archbiihop  of  York* 

*  Lord  treafurer. 

*  Lord  prefidentof  the  council.  ^  if  barons.  ||  Knights  of  the  Garter. 


• 


t 


Lord  priyy  feal*  J 

Lord  great  chamberlain.    But 
fee  private  ftat  i  Geo.  I.  c.  3. 
Lord  high  condabJe. 
Lord  mar/halL 

* 

Lord  admiral. 

Lord  Aeward  of  the  houfliold. 

Lord  cIKunberlain  of  the  houf- 

hold. 

Dukes. 

MarquefTes. 

Dukes*  elded  fons. 

Earls. 
J  Marqueifes*  eldcft  fons. 
%  Dukes*  younger  fons. 

•  Vifcounts. 
X  Earls*  eldeft  fons. 
\  MarqueiTes*  younger  fons. 

♦  Secretary  of  (late,  if  a  bifhop. 
OiHiup  of  London. 
•  .  ^  .  Durham. 
-  -  -  -  Wincheftcr. 
pi(hop8. 

Secretary  of  ftate,  if  a  baron. 
Barons. 

'}'  Speaker  pf  the  houHp  of  commons. 
*]*  Loids  commiflioners  of  the  great  feal. 
X  Vifcounts*  elded  fons. 

JV.  B.  Married  women   and  widows 


{  Eatis*  younj^  fons. 
X  Barons*  eJded  fons. 


# 
* 


H  Privy  counfellors. 

II  Chancellor  of  the  exchequer. 

II  Chancellor  of  the  duchy. 
5,  P  Chief  juftice  of  the  king's  bench. 

II  Mafter  of  the  rolls. 
^   i  II  Chief  juftice  of  the  common  pleas* 
^  .b  II  Chief  baron  of  the  exchequer. 
•|  •S  11  Judges,  and  barons'of  the  coif. 

II  Knights  bannerets^  royal. 

II  Vifcounts*  younger  fons. 

1)  Barons*  younger  fons. 

II  Baronets. 

II  Knights  bannefets. 

J  Knights  of  the  Bath. 

X  Knights  bachelors. 

II  Baronets*  eldeft  fons. 

II  Knights*  elded  fons. 

II  Baronets*  younger  fons. 

II  Knights*  younger  fons* 

X  Col'jneis. 

{  Serjeants  at  law. 

}  Dodors. 

'X  Erquires. 

X  Gentlemen. 

X  Yeomen. 

J  Tradefmen, 

X  Arrificers. 

X  Labourers. 

official }— and  unmariied  «romentotke 


areencitled  to  the  fame  rank  among  each  fame  rank  as  their  eldeil  brothers  Mold 

other,  as  their  hulbands  would  refpec-  bear  among  men,   durir^  the  l|v^  ^ 

tively  have  born  between  themfelvcs,  ex-  their  fathers, 
cept  fuch  rank  is  me:ely  profefliooal  or 

»  7,  Inft.  6f8. 


Richard  archbiihop  of  Canterbury,  for  the  chair  on  the  right  hand 
of  the  pope's  legate.  Jb.  79.  Perhaps  to  this  decifion,  and  thdr 
forpicr  equality,  we  may  refer  the  prefent  diftiniSUon  between  them; 
y;».  that  tfie  archbifhop  of  Canterbury  is  primate  of  all  England) 
l^p^  t^e  ^rphbiihop  of  York  is  primate  of  £jigland« 

man, 
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un,  and  a  gentleman  is  defined  to  be  one  qui  arma  gentp 
ho  bears  coat  armour^  the  grant  of  which  adds  gentility  to 
man's  family  :  in  like  manner  as  civil  nobility,  among  the 
.omanSj  was  founded  in  the  jus  imaginum,  or  having  the 
nage  of  one  anceftor  at  lead,  who  had  borne  fome  curule 
flice.  It  is  indeed  a  matter  fome  what  unfettled,  what  con* 
itutes  the  diftin£tion»  or  who  is  a  real  efquirt ;  for  it  is  not 
n  ellate,  however  large,  that  confers  this  rank  upon  it's 
•wner.  Camden,  who  was  himfelf  a  herald,  diftinguifliet 
hem  the  mod  accurately  \  and  he  reckons  up  four  forts  of 
ihem  ^ :  i .  The  elded  fons  of  knights,  and  their  elded  fons* 
m  perpetual  fuccedion  » :  2.  The  elded  fon^  of  younger  fons 
of  peers,  and  their  elder  fons  in  like  perpetual  fucceflion : 
both  which  fpecies  of  efquires  fir  Henry  Spelman  entitles 
ormigeri  natalitii  ^.  3.  Efquires  created  by  the  king's  letters 
patent,  or  other  invediture  (18);  and  their  elded  fons.  4.  EC- 
luiies  by  virtue  of  their  ofikes  \  as  judices  of  the  peace,  and 
others  who  bear  any  office  of  trud  under  the  crown  ( 19).  To 
^efemay  be  added  the  efquires  of  knights  of  the  bath,  each  of 
^hom  conditutes  three  at  his  indallation  :  and  all  foreign^ 
^y,  Irifli  peers  ;  for  not  only  thefe,  but  the  elded  fons  of 
*^ers  of  Great  Britain,  though  frequently  titular  lords,  arc 
^^ly  efquires  in  the  law,  and  mud  be  fo  named  in  all  legal 

t  %,  Inft.  668.  «  2  Inft.  667.  '  «^  C\ofL  43. 


(18)  This  creation  has  long  been  difufed.  Efquires  thus  created 
'Vrcrc  invcftcd  calcaribus  argentails^  to  didinguifh  them  from  the 
^quites  auraiu  In  the  life  of  Chaucer,  we  are  told  that  he  was 
created  fcutifer  to  Edward  III.  Scutifer  is  the  fame  as  armigcrj 
and  our  word  efquire  is  derived  homfcutum^  or  the  French  efcu  a 
Diield. 

{19)  I  cannot  but  think  that  this  is  too  extenfive  adefcription 
of  an  efquire,  for  it  would  bellow  that  honour  upon  every  excifc- 
man  and  cuilom-houfe  officer;  it  probably  ought  to  be  limited  to 
thofe  only  who  bear  an  office  of  trufl  under  the  crown,  and  who 
are  ftiled  efquires  by  the  king  in  their  commiffions  and  appoint* 
ments;  and  all  I  conceive  who  are  once  honoured  by  the  king  with 

(he  t^  of  efquire,  have  a  right  to  that  diftin£Uon  for  life. 

t>roceed« 
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proceedings  » (20).  As  iox getiilemen^  fays  fir  Thoma3  SmitU  j 
they  be  made  good  cheap  in  this  kingdom  :  for  whofoev^ 
ftudieth  the  laws  of  the  rcajm,  who  ftudieth  in  the  univerf. 
ties,  who  profcfleth  the  liberal  fciences,  and  (to  be  fiiort)  wip 
can  live  idly,  and  without  manual  labour,  and  will  bear  th^ 
port,  charge,  and  countenance  of  a  gentleman,  he  fliall  be 
called  mafter,  and  (hall  be  talcen  for  a  gentleman  (21}.    A 
yeoman  is  he  that  hath  free  land  of  forty  fliillings  by  the 
year;    who  was    antieutly  thereby  '  qualified   to  fcrvc  oa 
C  407  ]  juries,  vote   for  knights  of  the   (hire,  and  do   any  other 
a£t,  where  the  law  requires  one   that  is  probus  ei  k^du 

The  reft  of  the  commonalty  are  trade/men^  artificers^  and 
kAourers  ;  who  (as  well  as  all  others)  muft  in  purfuanceof 
the  ftatute  i  Hen.  V.  c.  5.  be  ftiled  by  the  name  and  addition 
of  their  eftate,  degree,  or  myftery,  and  the  place  to  which 
they  belong,  or  where  they  have  been  converfant,  in  allorigi- 
fial  writs  of  a£lions  perfonal,  appeals^  and  indictments,  upoa 

X  3  Inft.  30,     a  Inft.  667.  %  a  Inft.  66S. 

t  Commonw.  of  Eog.  b.  x.  c.  20. 


(20)  It  is  rather  remarkable  that  the  learned  Judge  (hould  have 
forgotten  to  mention  another  clafs  of  cfquircs,  viz.  barrifters.  Stf 
Henry  Spelman  is  of  opinion  that  their  claim  to  this  titk  « 
fonnded  in  ufurpation,  for  with  fome  fpken  he  informi  us,  urii 
0ktr9 hinc  fiKuh  nommat'tjjimus  in patria  jitrifconfuhtUy  £tate pr^iuA^^ 
tHmm  munere  gaudefu publico  et  prad'us  ampliffinut^  gcnerofi  iiiuio  bmj^ 
JMuit ;  forte ^  quod  togaU  genti  rnagu  tunc  comvenirei  civilir  iHaeffd' 
luid  gueutt  cctflrenjte  altera*  Gl^»  voc.  Ann.  But  this  length  of 
enjoyment  has  eilablifhcd  fuch  a  right  to  this  diflindUon,  diat 
the  court  of  common  pleas  refufed  to  hear  an  affidavit  ready  be- 
caufe  a  barrifler  named  in  it  was  not  called  an  efquire.     i  0^* 

(21 )  The  cldeft  fon  has  no  prior  chum  to  the  degree  of  gcntfc* 
jtan ;  lor  it  is  the  text  of  Littleton,  that  ^  every  fon  is  is  grei^* 
•^  gentleman  as  the  eldeft.''  Sc3.  SiOw 
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which  pToccfs  of  outlawry  may  be  awarded  (22)  j  in  order, 
as  it  (hould  feem,  to  ptevent  any  clandeftine  or  miflaken  out* 
lawryi  by  reducing  to  a  fpecific  certainty  the  perfon  who  ia 
the  objcft  of  it's  procefs'(23). 


■»*«^*^fc»     >» 


(22)  Informations  in  the  nature  of  quo  watxantOf  are  not  withia 
the  ftatute  of  additions,  i  IVilf,  244. 

(23)  Thefc  are  the  ranks  and  degrees  into  which  the  people  of 
England  are  divided,  and  which  were  created,  and  are  prefcrvcd, 
for  the  reciprocal  prote6lion  and  fupport  of  each  other.  But  to 
excite  difcontent,  and  to  flir  up  rebellion  againft  all  good  order  and 
peaceful  government,  a  propofition  has  lately  been  induftriouily 
propagated,  vi%.  that  all  men  are  by  nature  equal.  If  this  fubje^ 
is  confidered  even  for  a  moment,  the  very  reverfe  will  appear  to  be 
the  truth,  and  that  all  men  arc  by  nature  unequal.  For  Uiough  chil- 
dren come  into  the  world  equally  helplefs,  yet  in  a  few  years,  as  foon 
as  their  bodies  acquire  vigour,  and  their  minds  and  paffions  are  ex. 
panded  and  developed,  we  perceive  an  infinite  difference  in  their  na« 
tural  powers,  capacities,  and  propenfities;  and  this  inequality  isflill 
further  increafed  by  the  in(b-u£tion  which  they  happen  to  receive. 

Independent  of  any  poAtive  regulations,  the  unequal  indufby  and 
virtues  of  men  mufl  neceflarily  create  unequal  rights.  But  it  is 
laid  that  all  men  are  equal  becaufe  they  have  an  equal  nght  to 
judice,  or  to  the  polTcilion  of  their  rights.  This  is  a  felf-evt- 
dent  truth,  which  no  one  ever  denied,  and  it  amounts  to  no- 
thing more  than  to  the  identical  propofition,  that  all  men  have 
equal  rights  to  their  rights ;  for  when  different  men  have  perfeft 
amd  abfolute  rights  to  unequal  things,  they  are  certainly  equal  with 
regard  to  the  perfcAion  of  their  rights,  or  the  juilice  that  is  due 
to  their  refpe£live  claims.  This  is  the  only  fenfe  in  which  equality 
can  be  applied  to  mankind.  In  the  moft  pcrfedl  republic  that  can 
be  conceived  in  theory,  the  propofition  is  falfe  and  mifchievous; 
the  farther  and  child,  the  mafler  and  fcrvant,  the  judge  and  pri- 
foner,  the  general  and  common  foldier,  the  reprefentative  and  con- 
ilituent,  mud  be  eternally  unequal,  and  have  unequal  rights. 

And  where  every  office  is  eledlive,  the  mofl  virtuous  and  the  bell 
qualified  to  difcliarge  the  duties  of  any  office,  have  rights  and  cki'iia 
fupcrior  to  others. 

One  celebrated  philofopher  has  endeavoured  to  prove  the  natu- 
ral equality  of  mankind,  by  obfcrving,  "  that  the  weakcft  has 
*'  ftrength  enough  to  kill  the  ftrongeft,  either  by  fecrct  machina- 

**  tions. 


J 


407  5"^^   Rights  Book  I. 

f*  tjonsy  or  by  confederacy  with  others^  that  are  in  the  &jae  dan- 
*♦  ger  with  himfelf."     Hobbes^s  Lev.  c.  xiii. 

•  From  fuch  a  doArine,  fupportcd  by  fach  reafonsy  we  cannot  be 
furprifed  at  the  confequences,  when  an  attempt  is  made  to  reduce 
jt  to  prafUce. 

Subordination  in  every  fociety  is  the  bond  of  it's  exiflence ; 
the  highed  and  the  iowefl  individuals  derive  their  flregth  and  fe- 
curity  from  their  mutual  afiiflance  and  dependence ;  as  in  the  natural 
body>  the  eye  cannot  fay  to  the  hand  I  have  no  needofthee  ;  noragauif 
^he  head  to  the  feet  ^  I  have  no  need  of  you.  Milton  was  fo  convinced  of 
the  necefiity  of  fubordination  and  degrees,  that  he  makes  Satan, 
pren  when  warring  againd  heaven's  King,  addrefs  his  legions  thus : 

If  not  equal  allt  yet  free^ 
Equally  free  ;  for  orders  and  degrees 
Jar  not  with  liberty,  but  well  confUl*    *  J?.  5.  /.79a 

True  liberty  refults  from  making  every  higher  degree  acceflibk 
to  thofe  who  are  in  a  lower,  if  virtue  and  talents  are  there  found  to 
-deferve  advancement* 

In  this  happy  country,  the  fon  of  the  loweft  pealaot  may  rife  by 
his  merit  and  abilities  to  the  higheft  ftations  in  the  church,  hw, 
army,  navy,  and  in  every  ^department  of  the  (late*  The  dodrinci 
that  all  men  are,  or  ought  to  be,  equal,  is  little  lefs  contrary  to 
tKtture,  and  deilru6Uve  of  their  happinefs,  than  the  inveotiop  of 
Procruftes,  who  attempted  to  make  men  equal  by  flretchiog  the 

•  limbs  of  fome,  and  lopping  off  thofe  of  others. 

But  the  experiment  has  been  tri^d,  and  the  refiflt  has  hitherto 
been  (an  awful  warning  to  the  world)  a  rapid  fucceiiion  of  aflaffi- 
nations,  judicial  murders,  and  profcriptions. 

Ceterum  hbertas  et  fpeciofa  nopiina  pratexuntur  $  nee  qmfgnam  aSt- 
numfervithnn  et  dominationemjibi  concufivitf  ut  mn  eadem  ifta  vecM" 
luia  ufurparet.  Tac.  HiiU  iv.  c«  73. 
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CHAPTER    THE    THIRTEENTH. 


OF  THE  MILITARY  AND  MARITIME 

STATES. 


THE  military  (late  includes  the  whole  of  the  foldiery ; 
or,  fuch  perfons  as  are  peculiarly  appointed  among  the 
reft  of  the  people  for  the  fafeguard  and  defence  of  the  realm. 

In  a  land  of  liberty  it  is  extremely  dangerous  to  make  a 
diftin£t  pjder  of  the  profeflion  of  arms.  In  abfolute  monar- 
chies this  is  neceflary  for  the  fafety  of  the  prince,  and  arifes 
from  the  main  principle  of  their  conftitution,  which  is  that  of 
governing  by  fear:  but  infreeftatestheprofeiEonofafoldier^ 
taken  fingly  and  merely  as  a  profeflTion,  is  juftly  an  objefl  of 
jealoufy.  In  thefe  no  man  (hould  take  up  arms,  but  with  a 
view  to  defend  his  country  and  it's  laws:  he  puts  not  off  the 
citizen  when  he  enters  the  camp ;  but  it  is  becaufe  he  is  a  ci- 
tizen, and  would  wifli  to  continue  fo,  that  he  makes  himfelf 
for  a  while  a  foldier.  The  laws  therefore  and  conilitution 
of  thefe  kingdoms  know  no  fuch  ftate  as  that  of  a  perpetual 
ftanding  foldier/  bred  up  to  no  other  profeflion  than  that  of 
war:  and  it  was  not  till  the  reign  of  Henry  VII,  that  the  kings 
of  England  had  fo  much  as  a  guard  about  their  perfons. 

In 


/ 
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In  the  time  of  our  Saxon  anceftors,  as  appears  from  £<;« 
ward  the  confeflbr's  laws  ^^  the  military  force  of  this  kingdom 
was  in  the  hands  of  the  dukes  or  heretochs,  who  were  con- 
ftituted  through  every  province  and  county  in  the  kingdom  ; 
being  taken  out  of  the  principal  nobility,  and  fach  as  were 
inoft  remarkable  for  being    ^^  fapientesy  fidelesj  et  aninuf/^ 
Their  duty  was  to  lead  anjd  regulate  the  Englifli  armies,  with 
E  409  ]  a  very  unlimited  power  \  "  prout  eis  vifum  fueritj  ad  bonorem 
**  coronae  et  utilitatem  regni"     And  becaufe  of  this  great 
power  they  were  elefted  by  the  people  in  their  full  aflembly, 
or  folkmote,  in  the  fame  manner  as  (heriffs  were  elefled:  fol- 
lowing dill  that  old  fundamental  maxim  of  the  Saxon  confti- 
tution,  that  where  any  officer  was  intruded  with  fuch  power, 
as  if  abufed  might  tend  to  the  oppreflion  of  the  people,  that 
power  was  delegated  to  him  by  the  vote  of  the  people  them- 
ielves  ^.     So  too,  among  the  antient  Germans,  the  anceftors 
of  our  Saxon  forefathers,  they  had  their  dukes,  as  well  as 
kings,  with  an  independent  power  over  the  military,  as  the 
kings  had  over  the  civil  (late.    The  dukes  were  ele^ve,  the 
kings  hereditary :  for  fo  only  can  be  confidently  imderftood 
that  paiTage  of  Tacitus  S  <'  reges  ex  nobilitate^  duces  ex  wrtuU 
**  fumufii/'  in  conftituting  their  kings,  the  family  or  blood 
royal  was  regarded;  in  chufing  their  dukes  or  leaders,  war- 
like merit-,  juft  as  Caefar  relates  of  their  anceftors  ii^hisdme, 
that  whenever  they  went  to  war,  by  way  either  of  attack  or 
defence,  they  ele^ed  leaders  to  command  them  •*.    This  hsp 
fliare  of  power,  thus  conferred  by  the  people,  though  intended 
to  preferve  the  liberty  of  the  fubjeft,  was  perhaps  unreafon* 
ably  detrimental  to  the  prerogative  of  the  crown:  anda^ 
cordingly  we  find  a  very  ill  ufe  made  of  it  by  Edfic  dulc  of 
Mercia,  in  the  reign  of  king  Edmund  Ironfide  i  who,  by  bis 

# 

■  r.  de  beretochui.  LL*  Edw.  Coftfeff.  \h\d.   See  lUb  Mi 

J»  **  Ifii  'aero  viri  iPtguntur  per  com-'  etil,  b}fl*  L  5.  e,  lo. 
f^  mune  etnjilium^  pr»  commutu  utUitate         c  Dg  morlb,  Cermm  7. 
**  r/^m',  perpramnciai  et  patrias  unn/er^         d  "  S^uum  heliwm  c'rviias  SMt  ilUt^ 

<«  fasy  et  per  Jinguloi  comitatuSf  in  pleno  *'  defenSt  aut  itiftrt,  wu^ratMSfi^ 

<<  filkmote^  Jkut  et  vieecomtts,  prwvitiei^  «  hclio  pra$fimt  deBpuiturJ'^     J>*  ^* 

^  anon   ft    tmUgtuum  iHgi    dehent,**  CaU%  L  6.  e,%%. 
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office  of  duke  orheretoch,  was  entitled  to  a  large  command 
in  the  king's  army,  and  by  his  repeated  treacheries  at  laft 
transferred  the  crown  to  Canute  the  Dane. 

It  {ccms  univerfally  agreed  by  all  hiftorians,  that  king 
Alfred  iirft  fettled  a  national  militia  in  this  kingdom,  and  by 
his  prudent  difcipline  made  all  the  fubjedlsof  his  dominion 
foldiers  :  but  we  are  unfortunately  left  in  the  dark  as  to  the 
particulars  of  this  his  fo  cdlebrdted  regulation  ;  though,  from 
what  was  lad  obferved,  the  dukes  feem  to  have  been  left  in 
pofleffion  of  too  large  and  independent  a  power :  which  en-  [  4'^  3 
abled  duke  Harold,  on  the  death  of  Edward  the  confeiTor, 
though  a  flranger  to  the  royal  blood,  to  mount  for  a  (hort 
fpace  the  throne  of  this  kingdom,  in  prejudice  of  Edgar 
Atheling  the  rightful  heir. 

Upon  the  Norman  conqueft  the  feodal  law  was  introduced 
here  in  all  it's  rigour,  the  whole  of  which  is  built  on  a  militar]f 
plan.  I  ihall  not  now  enter  into  the  particulars  of  that  con* 
ftitution,  which  belongs  more  properly  to  the  next  part  of 
our  commentaries ;  but  ihall  only  obferve,  that  in  confe* 
quence  thereof  all  the  lands  in  the  kingdom  were  divided 
Into  what  were  called  knights'  fees,  in  number  above  Gxtj 
thoufand  ( i ) ;  and  for  every  knight's  fee  a  knight  or  foldier^ 
m/es,  was  bound  to  attend  the  king  in  his  wars,  for  forty  daya 
in  a  year  (2)  5  in  which  fpace  of  time,  before  war  was  reduced 
to  a  (cieace,  the  campaign  was  generally  finiflicd,  and  a  king- 
dom cither  conquered  or  viftorious  *.  By  this  means  the  king 
had,  without  any  expenfe,  an  army  of  fixty  thoufand  men  al- 

«  The  Poles  arc,  even  at  this  day,  fo  be  compelled  to  fer?e  above  fix  wceki, 
teilicious  of  their  antient  conilituiion,  or  forty  days,  in  a  year.  Med.  Uo. 
chit  their  pofpolice,  or  militia,  cannot     Hift.  xxxiv.  I2* 


(l)   60,215. 

(a)  We  frequently  read  of  half  a  knight,  or  other  ah'quotpart» 
as  for  fo  much  land  three  knights  and  a  half,  &c.  were  to  be  re- 
turned; the  frad^ionof  a  knight  was  performed  by  a  whole  knight 
who  fcrvcd  half  the  time,  or  other  due  proportion  of  it. 

ways 
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*  ways  ready  at  his  command.  And  accordingly  we  find  one, 
among  tHe  laws  of  William  the  conqueror^  which  in  theking^g 
name  commands  and  firmly  enjoins  the  perfonal  attendiance  of'. 
all  knights  and  others ;  '<  quod  habeant  et  teneant  fe  femper  in 
**  artnis  et  equis^  ut  decet  et  oportet :  et  quodfen^erjintprtv^ 
**  etparati  ad fervittum  fuum  integrum  nobis  explendum  et  pera^ 
'<  gendunij  cum  opus  adfuerit^  fecundum  quod  debent  defiodis  et 
•*  tenementis  fuis  de  jure  nobis  facer eJ^    This  perfonal  fenrice 
in  procefs  of  time  degenerated  into  pecuniary,  coimrau^dons 
or  aids^and  at  lad  the  military  part (3}  of  the  feodal  fyftem 
was  abolilhed  at  the  reftoration,  by  ftatute.ia  Can  II.  c.  24* 

In  the  mean  time  we  are  not  to  imagine  that  the  kingdom 
was  left  wholly  without  defence  in  cafe  of  domeftic  infuntc* 
tionS)  or  the  profpe£t  of  foreign  invafions.  Beiides  thofe,  who 
(  by  their  military  tenures  were  bound  to  perform  forty  days 
£  411  ]  fervice  in  the  field,  firft  the  afTife  of  arms,  enabled  27 
Hen.  II  ^,  and  afterwards  the  ftatute  of  Winchefter^,  undet 
Edward  I,  obliged  every  man,  according  to  his  eftate  and  de- 
gree, to  provide  a  determinate  quantity  of  fuch  arms  as  woe 
then  in  ufe,  in  order  to  keep  the  peace :  and  conftablcs  were 
appointed  iji  all  hundreds  by  the  latter  ftatute,  to  feethatfudi 
arms  were  provided.  Thefe  weapons  were  changed,  by  the 
ftatute  4  &  5  Fh.  &  M.  c.  2.  into  others  of  more  modem  fcr* 
vice  :  but  both  this  and  the  former  provifions  were  repealed 
in  the  reign  of  James  I  ^  While  thefe  continued  in  forcei  it 
was  ufual  from  time  to  time  for  our  princes  to  iflue  conunif" 
fions  of  array,  and  fend  into  every  county  oiEcers  in  whom 
they  could  confide,  to  mufter  and  array  (or  fet  in  military 
order)  the  inhabitants  of  every  diftri£l ;  and  the  form  of  the 

^  c.  58.     See  Co.  Litt.  75,  76.  i  SuL  x  Jac.  L  c.  25.    2lJ<c-I* 

S  Hoved.  AD.   ix8i.  c.  28. 

h   13  £dw.  I.  c.  6. 


(3  )  The  military  or  warlike  part  of  the  feudal  fyftem  was  abo- 
lifhed,  when  perfonal  fervice  was  difpenfed  with  for  a  pecuniary 
commutation,  as  early  as  the  reign  of  Henry  II.  But  the  military 
tenures  fUU  remained  till  12  Car.  II.  c.  24.  See  2  vol.  p.  77* 
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cOfnTtiHIion  of  aitray  was  fettled  in  parliament  in  the  5 
H^.  IV,  fo  as  to  prevent  the  infcrtion'  therein  of  any  new 
penal  datifes  ^.  But  it  was  alfo  provided  ^  that  no  man  fliouM 
ht  cott^lled  to  go  out  of  the  )^ingdom  at  any  rate,  nor  out 
of  his  ftiirc  but  in  cafes  of  urgent  neceffity ;  nor  ihouid  pro- 
vide fold^erd  unlefs  by  confent  of  parliament.  About  the  reign 
of' king  Henry  the  eighth,  or  his  children,  lieutenants  began 
to  be  introduced  ",  as  (landing  reprefentatives  of  the  crown, 
to  ke^p  the  counties  in  military  order  j  for  we  find  them  men- 
tiorxed  as  known  officers  in  the  ftatote  4  &  5  Ph.  &  M.  c.  3* 
thotigh  they  had  not  been  then  long  in  ufe,  for  Camden  fpeaks 
of  them*^  in  the  time  of  queen  Elizabeth,  as  extraordinary 
niagiftrates  conftituted  only  in  times  of  difficulty  and  danger. 
But  tht  introdu£tion  of  thefe  commiffions  of  lieutenancy, 
which  contained  in  fubftance  the  fame  powers  as  the  oft 
commiffions  oF  array,  caufed  the  latter  to  fall  into  difufe. 

In  this  ftate  things  continued,  till  the  repeal  of  the  ftatutes 
of  armour  in  the  reign  of  king  James  the  firft  :  after  which 
when.king  Charles  the  fird  had,  during  his  northern  expedi- 
tions, iflued  commiffions  of  lieutenancy,  and  exerted  fome 
military  powers,  which,  having  been  long  exercifed,  were 
thought  to  belong  to  the  crown,  it  became  a  queftion  in  the 
Jong  parliament,  how  fur  the  power  of  the  militia  did  inhe- 
rently refide  in  the  king  -,  being  now  unfupported  by  any  (la-  [4123 
tutc,  and  founded  only  upon  immemorial  ufage.  This  quef- 
tion, long  agitated,  with  great  heat  and  refentment  on  both 
fides,  became  at  length  the  immediate  caufe  of  the  fatal  rup- 
ture bfctween  the  king  and  his  parliament :  the  two  houfcs 
not  only  denying  this  prerogative  of  the  crown,  the  legality 
of  which  perhaps  might  be  fomewhat  doubtful  5  but  alfo  fcif- 
ing  into  their  own  hands  the  entire  power  of  the  militia,  the 
illegality  of  which  (lep  could  never  be  any  doubt  at  all. 

Soon  after  the   reftoration   of  king  Charles  the  fccond, 
when  the  military  tenures  were  aboli(hed,  it  was  thought 

k  Rsfliworth*  part  3.  page  66a.  667.     25  Edw.  III.  ft.  5.  c.  8. 
SeeS  Rym.  374,^c.  m  i5Ryin.  75. 

1  Stat.  I  Ed 4^.  III.  ft.  V  c.  5&  7.  "  Biit.  X05.  Idit.  X594« 

Vol.  I.  N  n  proper 
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proper  to  afcertain  the  power  of  the  militia,  to  recognize  tlie 
fole  right  of  the  crown  to  govern  and  command  them,  and  to 
put  the  whole  into  a  more  reguhr  method  of  military  fubor- 
dination  ° :  and  the  order,  in  which  the  militia  now  (lands  by 
law»  is  principally  built  upQ&  the  ftatutes  which  were  then 
enabled.  It  is  true  the  two  lad  of  them  are  apparently  re- 
pealed ;  but  many  of  their  provifions  are  re-enaAed,  with 
the  addition  of  fome  new  regulations,  by  the  prefent  militia 
laws ;  the  general  fcheme  of  which  is  to  difcipline  a  certain 
number  of  the  inhabitant^  of  every  county,  chofen  by  lot  for 
three  years  (4),  and  officered  by  the  lord  lieutenant,  the  deputy 
lieutenants,  and  other  principal  landholders,  under  a  com- 
miflion  from  the  crown.  They  are  not  compellable  to  march 
out  of  their  counties,  unlefs  in  cafe  of  invafion  or  a£lual  re- 
bellion within  the  realm,  (or  any  of  it's  dominions  or  terri- 
tories P,)  nor  in  any  cafe  compellable  to  march  out  of  tbe 
kingdom  (5).  They  are  to  be  exercifed  at  ftated  times :  and 
their  difcipHne  in  general  is  liberal  and  eafy ;  but  when 
drawn  out  into  actual  fervice,  they  are  fubjed  to  the  rigoun 
of  martial  law,  as  neceflary  to  keep  them  in  order.  This  is 
the  conftitutional  fecurity,  which  our  laws  *i  have  provided 

o  13  Car.  II.  c.  6.    14. Car.  II.  c.  3:        9  i  Geo.  III.  c.  20.     9  Geo.  HL 
i5Car.  IT.  c.  4.  c.  42.    16  Geo.  III.  c.  3.    iSGeOtlHt 

(>  Stac  16  Geo.  III.  c.  3.  c.  14.  U  59.     19  Geo.  III.  cy*. 


(4)  And  now  for  five  years  by  the  26  Geo.-  III.  c*  107.  i^^- 
which  has  reduced  into  one  act  the  former  ftatutes  relating  to  the 
militia. 

(5)  By  26  Geo.  III.  c.  107.  f.  9^.  in  all  cafes  of  a6tual  inn- 
fion  or  upon  imminent  danger  thereof,  and  in  all  cafes  of  rcbd- 
lion  or  infurredtion,  it  (hall  be  lawful  for  his  majefty,  the  occafioa 
being  iirft  communicated  to  parliament,  if  fitting,  if  not  iittingi 
declared  in  council,  and  notified  by  proclamation,  to  order  the 
militia  to  be  embodied,  and  to  direct  them  to  be  led  by  their  ^^ 
fpe6tive  officers  into  any  parts  of  this  kingdom;  but  neither  the 
whole,  or  any  part,  fhall  be  ordered  to  go  out  of  Great  Britaio. 
See  the  regulations  refpeding  the  militia,  ftated  at  large  in  ^frv, 
tiu  M'tlitia* 

for 
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for  the  public  peace,  and  for  protecting  the  realm  againft 
foreign  or  domeftic  violence. 

"When  the  nation  was  engaged  in  war,  more  veteran  troops 
and  more  regular  diicipline  were  edeemed  to  be  neceflary^ 
than  could  be  expe£):ed  from  a  mere  militia.  And  therefore 
at  fuch  times  more  rigorous  methods  were  put  in  ufe  for  the 
raifmg  of  armies  and  the  due  regulation  and  difciplineof  the  [  413  ] 
foldiery :  which  are  to  be  looked  upon  only  as  temporary 
ezcrcfcences  bred  out  of  the  diilemper  of  the  date,  and  not  as 
any  part  of  the  permanent  and  perpetual  laws  of  the  kingdom. 
For  martial  law,  which  is  built  upon  no  fettled  principles^ 
but  is  entirely  arbitrary  in  it's  decifions,  is,  as  Cr  Matthew 

Hale  obferves  "i,  in  truth  and  reality  no  law,  but  fomething 
indulged  rather  than  allowed  as  a  law.  The  neceility  of  order 
and  difcipline  in  an  army  is  the  only  thing  which  can  give  it 
countenance  ;  and  therefore  it  ought  not  to  be  permitted  in 
time  of  peace,  when  the  king's  courts  are  open  for  all  perfons 
to  receive  j  ufiice  according  to  the  laws  of  the  land.  Where- 
fore  Thomas  earl  of  Lancafter  being  condemned  at  Ponte« 
fnJSt,  15  £dw.  II,  by  martial  law,  his  attainder  was  re* 
verfed  i  Edw.  Ill,  becaufe  it  was  done  in  time  of  peace  ^ 
And  it  is  laid  down',  that  if  a  lieutenant,  or  other,  that  hath 
commiflion  of  martial  authority,  doth  in  time  of  peace  hang 
or  otherwife  execute  any  man  by  colour  of  martial  law,  this  is 
murder;  for  it  is  againft  magna  carta '.  The  petition  of  right " 
moreover  enadis,  that  no  foldier  fhall  be  quartered  on  the 
fubjeA  without  his  own  confent  ^  ;  and  that  no  commiflion 
(hall  iflue  to  proceed  within  this  land  according  to  martial 
kiw.  And  whereas,  after  the  reftoration,  king  Charles  the 
fecond  kept  up  about  five  thoufand  regular  troops,  by  his 
own  authority,  for  guards  and  garrifons  ;  which  king  James 
the  fecond  by  degrees  increafed  to  no  lefs  than  thirty  thou- 
fand, all  paid  from  his  own  civil  lift  ;  it  was  made  one  of  the 

I  Hid. C.  L.  c  1.  c.  I. 

'  X  Brad.  Append.  59.  ^  Thus,  in  Poland,  no    foldier  can 

'  3  loft.  52.  be  quartered  upon  the  gentry,  the  only 

f  cap,  29.  freemen  in  that  republic.     Mod,  Univ* 

II  3  Car.  I.  See alfo  Stat.  31  Car.  II.  Hiil.  xzxiT,23. 
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articles  of  the  bill  of  rights  ^  that  the  raifing  and  keqp'tng  a 
{landing  army  within  the  kingdom  in  time  of  peace,  unltft 
it  be  with  confent  of  parliament,   is  againft  law. 

But,  as  the  faftiion  of  keeping  Handing  armies  (which 
was  firft  introduced  by  Charles  VII  in  France,  A.  D, 
[  414  ']  1^45^)  has  of  late  years  univerfally  prevailed  over  Europe, 
(though  fome  of  it's  potentates,  being  unable  themfclvcs  to 
maintain  them,  are  obliged  to  have  recourfc  to  richer  powers, 
and  receive  fubfidiary  penfions  for  that  purpofe,)  it  has  alfo 
for  many  years  paft  been  annually  judged  neceflary  by  our 
legiflature,  for  the  fafety  of  the  kingdom,  the  defence  of  the 
pofleflions  of  the  crown  of  Great  Britain,  and  the  prcfcna- 
tion  of  the  balance  of  pov.^er  in  Europe,  to  maintain  e?cnin 
time  of  peace  a  (landing  body  of  troops,  under  the  command 
of  the  crown  ;  who  are  however  ipfo  faElo  diibanded  at  die 
expiration  of  every  year,  unlefs  continued  by  parliament. 
And  it  was  enacled  by  ilatute  loW.  Ill-  c.  i.  thatnotmort 
than  twelve  thoufand  regular  fotces  fhould  be  kept  on  foot 
in  Ireland,  though  paid  at  the  charge  of  that  kingdom ; 
which  perjniffion  is  extended  by  flatutc  8  Geo.  III.  c.  ij.  to 
16235  men  in  time  of  peace. 

To  prevent  the  executive  power  from  being  able  to  op- 
prefs,  fays  baron  Montefquieu  *,  it  is  requifite  that  the  armies 
with  which  it  is  entrufled  fliould  confifl  of  the  people,  and 
have  the  fame  fpirit  with  the  people ;  as  was  the  cafe  at 
Rome,  till  Marias  new-modelled  the  legions  by  enli/tingdie 
rabble  of  Italy,  and  hild  the  foundation  of  all  the  military  ty- 
ranny that  enfued.  Nothing  then,  according  to  thefe  princi- 
ples, ought  to  be  more  guarded  aguinft  in  a  free  ftatc,  than 
making  the  military  power,  wlien  fiich  a  one  is  neceflary  to 
be  kept  on  foot,  a  body,  too  diflincl  from  the  people.  Like 
ours,  it  fhould  wholly  be  compolcd.i^f  natural  fubjefts;  it 
ought  only  to  be  eijlifted  for  a  fhort  and  limited  time;  the 
foldicrs  alfo  ftiould  live  intermixed  with  the  people  •,  no  fepa^ 


V  Stat.  I  W.  &  M.  ft.  z.    c.  s. 
w  Robcrtfon,  Cha.  V.  i.  94. 


»  Sp.  L.  ir.  6. 
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rate  camp,  no  barracks,  no  inland  fortreffe^  (hould  be  Al- 
lowed (6).  And  perhaps  it  might  be  ftill  better,  ifj  by  dif- 
oiiffing  a  dated  number  and  enlifting  others  at  erery  renewal 
3f  their  term,  a  circulation  could  be  kept  up  between  the 
irmy  and  the  people,  and  the  citizen  and  the  foldier  be  more 
intimately  connected  together. 

To  keep  this  body  of  troops  in  order,  an  annual  aft  of 
parliament  likewife  paifes,  "  topunifli  mutiny  and  defertion, 
"  and  for  the  better  payment  of  the  army  and  their  quarters.*'  C  415  ] 
Phis  regulates  the  manner  in  which  they  arc  to  be  difperfed 
among  the  feveral  inn-keepers  and  victuallers  throughout  the 
kingdom ;  and  eftablifhes  a  law  martial  for  their  government* 
By  this,  among  other  things,  it  is  ena£ted,  that  if  any  officer 
Dr  foldier  (hall  excite,  or  join  any  mutiny,  or,  knowing  of 
it,  (ball  not  give  notice  to  the  commanding  officer;  or  iliaU 
defert,  or  lift  in  any  other  regiment,  or  fleep  upon  his  pod, 
or  leave  it  before  he  is  relieved,  or  hold  correfpondence  with 
a  rebel  or  enemy,  or  (Irike  or  ufe  violence  to  his  fuperior  of- 
ficer, or  fhall  difobey  his  lawful  commands :  fuch  offender 
(hall  fuffer  fuch  puniffiment  as  a  court  martial  (hall  inflift, 
though  it  extend  to  deatli  itfelf. 

However  expedient  the  moft  ftri£l  regulations  may  be  in 
time  of  a£lual  war,  yet  in  times  of  profound  peace,  a  little 
relaxation  of  military  rigour  would  not,  one  fliould  hope, 
be  produ6iive  of  much  inconvenience.  And,  upon  this  prin- 
riple,  though  by  our  (landing  laws  ^  (ftill  remaining  in  force, 
though  not  attended  to)  defertion  in  time  of  war  is  made 

y  Stat.  iS  Hen.  VI.  c    19.     a  &  3  Edw.  VI.  c  1. 


(6)  Since  this  was  written,  with  a  genuine  love  of  liberty,  by 
the  author,  experience  has  proved,  that  the  moil  foimidablc  enemy 
ttrhich  the  people  of  England  have  to  dread,  is  their  own  lawlefs 
Riobs.  Care  ouj^ht  therefore  to  be  taken,  that  foldiers  may  never 
become  familiar  with  the  people '  in  great  tovhis,  left  they  (hould 
be  more  inclined  to  join,  than  to  quell,  a  riot.  Nam  neque  qwet 
gentium Jinc arm'u^  neque  armaftne Jllpendiity  nequejltp<ndlajtnt  trihutis^ 
baberi  queunt*  Tac.  Hift.  iv,  c.  74. 

N  n  3  fcteny^ 
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felony,  without  benefit  of  clergy,  and  the  offence  is  triable 
by  a  jury  and  before  judices  at  the  common  law :  yet,  hj 
our  militia-laws  before  mentioned,  a  much  lighter  puni(h- 
ment  is  inflifted  for  defertion  in  time  of  peace.  So,  by  the 
Roman  law  alfo,  defertion  in  time  of  war  was  puniflied  witii 
death,  but  more  mildly  in  time  of  tranquillity  \  But  oar 
mutiny  a£t  makes  no  fuch  di(lin£lion :  for  any  of  the  faults 
above-mentioned  are,  equally  at  all  times,  punifliable  with 
death  itfelf,  if  a  court  martial  (hall  think  proper.  This  dif- 
cretionary  power  of  the  court  martial  is  indeed  to  be  guided 
by  the  direftions  of  the  crown ;  which,  with  regard  to  nyli- 
tary  offences,  has al mod  an  abfolute  legiflative  power*.  **  His 
**  majefty,  fays  the  aft,  may  form  articles  of  war,  and  confti- 
*•  tute  courts  martial,  with  power  to  try  any  crime  by  fuch 
**  articles,  and  inflift  penalties  by  fentencc  or  judgment  of 
'<  the  fame."  A  vad  and  mod  important  trud  !  an  unlimited 
power  to  create  crimes,  and  annex  to  them  any  punifliments, 
t  416  ]  not  extending  to  life  or  limb  !  Thefe  are  indeed  forbidden  to 
be  infiifted,  except  for  crimes  declared  to  be  fo  punifhablebf 
this  aft  ;  which  crimes  we  have  jud  enumerated,  and, 
among  which,  we  may  obferve  that  any  difobedience  to  law- 
ful commands  is  one.  Perhaps  in  fome  future  revifion  of  this 
aft,  which  is  in  many  refpefts  hadily  penned,  it  may  be 
thought  worthy  the  wifdom  of  parliament  to  afcertain  die 
limits  of  military  fubjcftion,  and  to  enaft  exprefs  articles  of 
war  for  the  government  of  the  army,  as  is  done  for  the  go- 
vernment of  the  navy  :  efp^cially  as,  by  our  prefent  confti- 
tution,  the  nobility  and  gentry  of  the  kingdom,  who  fenre 
their  country  as  militia  olTicers,  are  annually  fubjeftcd  to 
the  fame  arbitrary  rule,  during  their  time  of  exercife. 

One  of  the  greateft  advantages  of  our  Englifti  law  is,  that 
not  only  the  crimes  themfelves  which  it  puniflies,  but  alfo 
the  penalties  which  it  iuflifts,  r.re  nfccrtained  and  notorious: 
nothing  is  left  to  arbitrary  difcrction  :  the  king  by  his  judges 
difpenfcs  what  the  law  has  previoufly  ordained  ;  but  is  not 

«  Ff'  40.   1  6.   5.  another  annujl  aft  «'  for  rfic  rcguIatioB 

■  A  like  power  over  the  marines  Is     "  of  his  irujefty^s  marine  forces  fh'U 
given  to  the  loids  of  the  admiralty,  by    **  on  fliorc." 

himfelf 


Ch.  13.  ^  Pbrsons.  416 

himfelf  tlie  legiflator.     How  much  therefore  is  it  to  be  re- 
petted  that  a  fet  of  men,  whofe  bravery  has  fo  often  pre- 
lenred  the  liberties  of  their  country,  (hould  be  reduced  to  a 
lUte  of  fervitude  in  the  mid  (I  of  a  nation  of  freemen  !  for  (ir 
Edward  Coke  will  inform  us  4,  that  it  is  one  of  the  genuine 
marks  of  fervitudei  to  have  the  law,  which  is  our  rule  of 
a^ion,  either  concealed  or  precarious  :  "  mi/era  eji  fervitus 
•*  jibijus  eft  vagum  aut  ificognitum"     Nor  is  this  (late  of  fer- 
vitude quite  confident  with  the  maxims  01  found  policy  ob- 
ferved  by  other  free  nations.     For,  the  greater  the  general 
Kberty  is  which  any  ilate  enjoys,  the  more  cautious  has  it 
ofually  been  in  introducing  flavery  in  any  particular  order  or 
profeflion.     Thcfe  men,   as  baron  Montcfquieu  obferves  ^, 
feeing  the  liberty  which  others  poflefs,  and  which  they  them- 
felves  are  excluded  from,  are  apt  (like  eunuchs  in  the  eaftern 
feraglios)  to  live  in  a  ftatc  of  perpetual  envy  and  hatred  to- 
wards the  reft  of  the  community  ;  and  indulge  a  malignant  . 
pleafure  in  contributing  to  deftroy  thofe  privileges,  to  which 
they  can  never  be  admitted.     Hence  have  many  free  ftates, 
by  departing  from  this  rule,  been  endangered  by  the  revolt  of 
their  flaves:  while,  in  abfolute  and  defpotic  governments  [  417  ] 
where  no  real  liberty  exifts,  and  confequently  no  invidious 
comparifons  can  be  formed,  fuch  incidents  are  extremely  rare. 
Two  precautions  are  therefore  advifcd  to  be  obferved  in  all 
prudent  and  free  governments  :  i.  To  prevent  the  introduce 
tion  of  flavery  at  all :  or,  2.  If  it  be  already  introduced,,  not 
to  intruft  thofe  flaves  with  armf :  who  will  then  find  them- 
felves  an  overmatch  for  the  freemen.     Much  lefs  ought  the 
foldiery  to  be  an  exception  to  the  people  in  general,  and  the 
only  ftate  of  fervitude  in  the  nation. 

But  as  foldiers,  by  this  annual  a£^,  are  thus  put  in  a  worfe 
condition  than  any  other  fubje£ls,  fo  by  the  humanity  of  our 
ftanding  laws,  they  are  in  fome  cafes  put  in  a  much  better. 
By  ftatute  43  Eliz.  c.  3.  a  weekly  allowance  is  to  be  raife4 
|n  every  county  for  the  relief  of  foldiers  that  are  Cick,  hu|t, 

»  4ioil.  331*  i>  Sp.L.  15.  II. 
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and  maimed  :  not  forgetting  the  royal  hofpilt^l  atQvetfea,for 
fuch  as  afe  worn  out  in  their  diUy.     Officers  and  foUiei^ 
jthat  have  been  in  the  king's  fervice,  are  by  fevcral  ftalJitt^» 
enabled  at  the  clofe  of  fcveral  wars,  at  liberty  to  ufe  any 
trade  or  occupation  they  are  fit  for,  in  any  town  in  the  king- 
dom} (except  the  two  univerfitieS)}  notwithftanding  any  fi;^- 
tute,  cuftom,  or  charter  to  the  contrary  (7).  And  foldiers  in 
a£tual  military  fervice  may  lyiake  nuncupative  wills^  and  dif* 
pofe  of  their  goods^   wages,   and  other  perfonal  chattds, 
without  thofe  forms,  folemnities, '  and  expenfes,  which  the 
law  requires  in  other  cafes  ^.     Our  law  does  not  indeed  ex- 
tend this  privilege  fo  far  as  the  civil  law ;  which  carried  it  tA 
an  extreme  that  borders  upon  the  ridiculous.     For  if  a  is^ 
dier,  in  the  article  of  death,  wrote  any  thing  in  bloody  let* 
ters  on  his  (hicid,  or  in  tlie  dud  of  the  field  with  his  fword,  it 
was  a  very  good  military  teftament**.  Andthusmuchfordie 
military  (late,  as  acknowleged  by  the  laws  of  England  ({). 

*  Stat  19  Car.  11.  c.  3.     5  W.  III.  pul-ocre  tnjcrlpfeiint  gladio  fit-.f  i^jstm- 

c.  21*  ^6.  pore  quOf  in praeHoy  nnh0e f^rtmimh' 

^  Si  raUUes  quid  in  clypto  Uteris  Jan*  fuunt,  hujvjmndi  voluntatm  fahdtmf 

guinejuo  ruti/antihus  adnutavmntf  aut  in  ^porttt.     Codd.  %i ,  i^m 


(7)  By  the  24  Geo.  III.  feff.  2.  c.  6.  all  of&ccrsy  fpldiersjaod 
mariiier8,  who  have  been  employed  in  the  king's  fervice  fince  17631 
and  have  not  dcferted,  and  their  wives  and  children,  may  extrcifc 
any  trade  in  any  town  in  the  kingdom  without  exception,  and 
fhall  not  be  removed  till  they  are  actually  chargeable.  The  fame 
privilege  is  extended  to  all  ofiicers  and  foldiers  who  have  been 
drawn  by  ballot,  and  have  been  honourably  difcharged,  after  three 
years  aftiial  fervice  in  the  militia. 

But  the  employment  of  a  hufbandman  is  not  a  trade,  and  there- 
fore he  may  be  removed  before  he  is  chargeabl?.  3  ST.  R.  133. 

(8)  It  is  now  fully  eilablifhed,  that  both  the  fuH  payandbalf 
">f  an  officer,  or  any  perfon  in  a  military  or  naval  charai^er, 

-J    ^  in  any  inllancebe  afligncd  before  it  is  due  ;  as  the  obj^ciof 

Q^  '  is  to  enable  thofe  \Yho  reC(?iv^  it  always  to  be  i;C5ldy  to 

^•j  .  ^^  country  with  that  decency  and  dignity  which  their  re- 

C       ^^y  adcre  and  llations  require.  4  T.  R.  258.  H.  Bi  628. 

^i'^^'-  The 
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The  marltlnn ftate  is  nearly  related  to  the  former:  though 

fy^uch  more  agreeable  to  the  principles  of  our  free  conftitu- 

^ipn.     The  royal  navy  of  England  hath  ever  been  it's  greateft  [  418  3 

defence  and  ornament  \  it  is  it's  antienc  and  natural  ilrength; 

fhe  floating  bulwark  of  the  ifland ;  an  army,  from  which, 

hjowever  ftrong  and  powerful,  no  danger  can  ever  be  appre» 

landed  to  liberty:  and  accordingly  it  has  been  affiduoufly  cul- 

tivatedy  even  from  the  earlied  ages.     To  fo  much  peife£l4oa 

was  our  naval  reputation  arrived  in  the  twelfth  century,  that 

the  code  of  maritime  laws,  which  are  called  the  laws  of 

pieron,  and  are  received  by  all  nations  in  Europe  as  the: 

ground  and  fubdruAion  of  all  their  marine  conftitutions,  was 

confefTedly  compiled  by  our  king  Richard  the  firft,  at  the  ifle 

of  Oleron  on  the  coaft  of  France,  then  part  of  the  poflcffions 

of  the  crown  of  England  •.     And  yet,  fo  vaftly  inferior  were 

our  anceftors  in  this  point  to  the  prefent  age,  that  even  in  the 

maritime  reign  of  queen  Elizabeth  fir  Edward  Coke^  thinks 

it  matter  of  boaft,  that  the  royal  navy  of  England  then  con-  - 

filled  of  ihr^e  and  thirty  (hips.     The  prefent  condition  of  our 

marine  is  in  great  mcafure  owing  to  the  falutary  provifionsof 

the  ftatutes,  called  the  navigation  afts ;  whereby  the  conftant 

increafe  of  Engliflj  (hipping  and  fcamen  was  not  only  encou- 

raged,  but  rendered  unavoidably  ncceflary.     By  the  (latute 

5  Ri(:.  II.  c.  3.  in  order  to  augment  the  navy  of  England^ 

thep  greatly  diminiflied,  it  was  ordained,  that  none  of  the 

king's  liege  people  ihould  (hip  any  merchandize  out  of  or  into 

the  realm  but  only  in  (hips  of  the  king's  ligeance,  on  pain  of 

forfeiture.     In  the  next  year,  by  (latute  6  Ric.  II.  c.  8.  thit 

wife  provi(ion  was  enervated,  by  only  obliging  the  merchants 

Xp  give  EQgli(h  (lups  (if  able  and  fulFicient)  the  preference. 

Cut  the  mod  beneficial  (latute  for  the  trade  and  commerce  of 

thefe  kingdoms  is  that  navigation-a£l,  the  rudiments  of  which 

were  firft  framed  in  1650^,  with  a  narrow  partial  view :  being 

intended  to  mortify  our  own  fugar  iflands,  which  were  difaf- 

fe£led  to  the  parliament  and  Rill  held  out  for  Charles  II,  by 

flopping  the  gainful  trade  which  they  then  carried  on  with  the 

«  4  Inft'  14^  Coutumti  dt  la  m€r.  %,         i  ScpbcU.  x^t* 
i  4  Inll.  50^ 
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Dutch^;  and  at  the  fame  time  to  clip  the  wings  of  thofe  oar 
opulent  and  afpiring  neighbours.  This  prohibited  all  {hips  of 
foreign  nations  from  trading  with  any  Englifli.plantatiooi 
t  419  ]  without  licence  from  the  council  of  (late.  In  1651'  tbe 
prohibition  was  extended  alfo  to  the  mother  country :  and 
no  goods  were  fuffered  to  be  imported  into  England,  or  any 
of  it's  dependencies,  in  any  other  than  Englifli  bottoms}  or 
in  the  (hips  of  that  European  nation,  of  which  the  mer- 
chandize imported  was  the  genuine  growth  or  manu6^ 
ture(9).  At  the  reftoration,  the  former  provifions  were  con* 
tinued,  by  ftatute  12  Car.  II.  c,  i8.  with  this  very  material 
improvement,  that  the  mafter  and  three-fourths  of  the  ma* 
riners  fhall  alfo  be  Englifh  fubje£bs(io). 

Many  laws  have  been  made  for  the  fupply  of  the  royil 
navy  with  feamen ;  for  their  regulation  when  on  board  -,  vri 
to  confer  privileges  and  rewards  on  them  during  and  after 
their  fervice. 

I.  First,  for  their  fupply.  The  power  of  impreflliog  fca- 
faring  men  for  the  fea  fervice  by  the  king's  commiflion,  b| 

h  Mod.  Un.  Hift.  ill  289.  1  ScobeU.  176. 


'  (9)  By  the  26  Geo.  III.  c.  60.  No  pnvfleges  arc  to  bcaDowc4 
to  any  fhips  which  arc  not  Britifh-built,  or  built  in  fome  part  of  w 
majefty's  dominions:  and  every  fuch  (hip  mult  be  regfftcicd  in  the 
port  to  which  (he  belongs,  according  to  the  direftions  of  that »' 
tute,  the  27  Geo.  III.  c  19.  and  the  34  Geo.  III.  c.  68. 

(10)  The  34  Geo.  III.  c.  68.  enafts  that  after  the  cxpiratibnof 
£x  months  from  the  conclufton  of  the  prefent  war,  no  goodi  of 
merchandize  fhall  be  imported  into,  or  exported  from,  the  kingdoiB 
of  Great  Britain,  or  the  iilands  of  Guemfey,  Jerfcy,  Aldcroeyi 
Sark,  or  Man,  on  board  any  (hip,  which  is  not  navigated  1>7  * 
mailer  and  three-fourths,  at  leail,  of  the  mariners  Briti(h  fubjeds* 

And  (hips  or  velTels  faib'ng  from  one  place  to  another  within  tb^ 
kingdom,  or  in  the  aforefaid  iflands,  ^ufl  be  manned  wholly  witll 
Britifh  fubjcfts. 

The  wilful  violation  of  thefe  regulations  fabje£ls  the  owner*  to 
a  forfeiture  of  the  (hip  and  all  the  goods  on  board. 

7  kcfl 
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n  a  matter  of  fome  difpute,  and  fubmitted  to  widi  great 
i£hnce ;  though  it  hath  very  clearly  and  learnedly  been 
WDy  by  (ir  Michael  Fofter  j,  that  the  praAice  of  impreflT- 
li  and  granting  powers  to  the  admiralty  for  that  purpoTe,  is 
rery  antient  date^  and  hath  been  uniformly  continued  by 
sgular  feries  of  precedents  to  the  prefent  time :  whence  he 
icludes  it  to  be  part  of  the  common  law  K  The  difficulty 
ks  from  hence,  that  no  ftatute  has  exprefsly  declared  this 
vertobein  the  crown,  though  many  of  them  very  (Irongly 
ply  it.  The  ftatute  2  Ric.  II.  c.  4.  fpeaks  of  mariners  be* 
[  arrefted  and  retained  for  the  king's  fervice,  as  of  a  thing 
U  known  and  pra£lifed  without  difpute ;  and  provides  a 
nedy  againft  their  running  away.  By  a  later  ftatute ^  if 
l  waterman,  who  ufes  the  river  Thames^  (hall  hide  himfelf 
ring  the  execution  of  any  commiflfion  of  preffing  for  the 
»g*8  fervice,  he  is  liable  to  heavy  penalties.  By  another"^ 
fiiherman  (hall  be  taken  by  the  queen's  commiffion  to  ferve 
a  mariner }  but  the  commiffion  ffiall  be  firft  brought  to  two 
Hces  of  the  peace,  inhabiting  near  the  fea  coaft  where  the 
iriners  are  to  be  taken,  to  the  intent  that  the  juftices  may  r  ^^o  ] 
life  out  and  return,  fuch  a  number  of  able-bodied  men,  as 
the  commiffion  are  contained,  to  ferve  her  majefty.  And, 
others  °,'  efpecial  prote£lions  are  allowed  to  feamea  in 
ticular  circumftances,  to  prevent  them  from  being  im- 
^ed.  And  ferrymen  aie  alfo  faid  to  be  privileged  from 
ng  imprefled,  at  common  law  °.  All  which  do  moft  evi- 
)tly  imply  a  power  of  impreffing  to  refide  fomewherc; 
J,  if  any  where,  it  muft  from  the  fpirit  of  our  conftitu- 
n,  as  well  as  from  the  frequent  mention  of  the  king^s 
)Qmiffion,  refide  in  the  crown  alone  (11). 

Rep.  1 54.  2  Ann.  c.  6.  4&  5  Ann.  c.  19.  13  Geo. 

See  alfo  Comb.  145.  Barr.  334.  II.  c.  17.  ^  Geo.  III.  c.  15.  11  Geo. 

Stat.  2  &  3  Ph.  Sc  M.  c.  16.  III.  c.  38.  19  Geo.  III.  c.  75,  &c« 

Stat.  5  Elis.  c.  5.  o  SiT.  14. 
See  Sut.  7  &  8  W.  IH.  c.  21. 


1 1 )  The  legality  of  preffing  is  fo  fully  eftabHflied,  that  it  will 
now  admit  of  a  doubt  in  any  court  of  juftice.  In  the  cafe  of 
King  V.  Jubbs,  lord  Mansfield  fays,  **  the  power  of  preffing 

«ii 
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BuT>  bcfides  this  method  of  imprenrxng,  (which  is  only  dc- 
fenfible  from  public  neceffity,  to  which  all  private  confidenK- 
tions  mud  give  way,)  there  are  other  ways  that  tend  to  die 
increafe  of  feamen,  and  manning  the  royal  navy.  Parifhcs 
may  bind  out  poor  boys  apprentices  to  mafters  of  merchant- 
men, who  (hall  be  protedled  from  imprefling  for  the  firft  three 
years;  and  if  they  are  imprefled  afterwards^  the  mailers ftall 
be  allowed  their  wages^:  great  advantages  in  point  of  wages 
are  given  to  volunteer  feamen  in  order  to  induce  them  to  en* 
ter  into  his  majefty's  fervice  ^ :  and  every  foreign  feaman,  who 
during  a  war  (hall  ferve  two  years  in  any  man  of  war,  mer* 
chantman,  or  privateer,  is  naturalized  tpfofaRo*,  About  the 
middle  of  king  William's  reign  a  fcheme  Was  fet  on  foot* 
for  a  regiiler  of  feamen  to  the  number  of  thirty  thoufand,  for 
a  conftant  and  regular  fupply  of  the  king's  fleet ;  with  great 
privileges  to  the  regiftered  men,  and,  on  the  other  hand, 
heavy  penalties  in  cafe  of  their  non*nppearance  when  called 
fcur :  but  this  regiftry,  being  judged  to  be  ineffeflual  as  weB 
as  oppreiTivey  was  aboli(hed  by  (latute  9  Ann.  c.  21» 

^  Sfat.  2  Ann.  c.  6.  '  Stat.  i\  Geo.  II.  c.  3. 

9  Sue.  31  Geo.  II.  CIO.  *  Sut.  7  &  8  W.  III.  c.  ii. 


•*  is  founded  upon  irriTnemorlal  iifage,  allowed  for  ages.  If  itjje 
••  fo  founded  and  allowed  for  agts,  it  can  have  no  ground  to  ftand 
••  upon  ;  nor  can  it  be  vindicated  or  juftified  by  any  reafon  bat 
•*  the  fafety  of  the  ftate.  And  the  pra6licc  is  deduced  firora  tbt 
**  trite  maxim  of  the  conflitutional  law  of  England,  *  that  pritate 
**  mifchief  had  better  be  fubmitted  to,  than  public  detriment  and 
**  inconvtnieiKe  (hoidd  cnfue.'  And  though  it  be  a  legal  poweft 
*^  It  may,  like  many  others,  be  abufed  in  the  excrcifc  of  it" 
Cowp.  517.  In  that  cafe,  the  (kfcndant  wat  brought  up  by  habea 
corpus^  upon  the  ground  tliat  he  was  entitled  to  an  exemption;  but 
\he  court  held  that  the  exemption  was  notiivade  out,  and  he  was 
remanded  to  the  (hip  from  which  lie  had  been  brought. 

JLord  Kenyon  has  alfo  declared  in  a  fimilar  cafe,  that  the  rigBt 
of  preffing  is  founded  on  the  common  Jaw,  and  extends  to  all  ptr« 
fons  cxercifing  employments  in  the  fcafaring  line.  Any  exemp- 
tions, therefore,  which  fuch  pcrfone  may  claim,  muft  ^t^tw^  upoa 
the  pofitive  provifions  of  ftatutes.     5  Tf  R.  ?7(5. 
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1,  Tfie  method  of  ordering  fcamcn  In  the  royal  fleet,  and 
l^eping  up  a  regular  difcipline  there,  is  dired:ed  by  certaia 
exprefs  rules,  articles,  and  orders,  firft  enacled  by  the  autho- 
rity of  parliament  foon  after  the  rcftoration  * ;  but  fincc  new- 
modelled  and  altered,  after  the  peace  of  Aix  la  Chapelle",  ^^  r  ^^l    1 
remedy  fome  defc£^s  which  were  of  fatal  confequence  in  con- 
ducing the  preceding  war.     In  thefe  articles  of  the  navy  al- 
nioft  every  poffible  offence  is  fet  down,  and  the  puniQiment 
diereof  annexed :  in  which.refpe£l  the  feamen  have  much  the 
advajitage  over  their  brethren  in  the  land  fervice ;  whoie  ar- 
ticles of  war  are  not  enaAed  by  parliament,  but  framed  from 
time  to  tidane  at  the  pleaiure  of  the  crown*     Yet  from  whence 
this  diftin&ion  arofe,  and  why  the  executive  power,  whidb 
if  limited  fo  properly  with  regard  to  the  iKivy,  (hould  be  (b 
extenfive  with  regard  to  the  *army,  it  is  hard  to  afligh  a  rea- 
foo :  unlefs  it  prqceeded  from  the  perpetual  eftabliftiment  of 
the  navy,  which  rendered  a  permanent  faw  for  their  regular 
tion  expedient;  and  the  temporary  duration  of  tlie  army, 
which  ftibfifted  only  from  year  to  year,  and  might  therefore 
with  Icfs  danger  be  fubjeGed  to  difcretionary  govcrnmenti. 
But,  whatever  was  apprehended  at  the  firft  for rpa tion  of  the 
mutiny  a£l,  the  regular  renewal  of  our  ftanciing  force  at  the 
entraace  of  every  year  has  made  this  diftindtion  idle.     For^ 
if  from  experience  paft  wc  may  judge  of  future  events,  the 
army  is  now  laftingly  ingrafted  into  the  Britifh  conflitution; 
with  this  Angularly  fortunate  circumftance,  that  nny  branch 
of  the  legiflature  may  annually  put  an  end  to  it's  legal  exift* 
encCj  by  refufing  to  concur  in  it's  continuance. 

3.  With  regard  to  the  privileges  conferred  on  failors, 
they  axe  pretty  much  the  fame  with  thofe  conferred  on  fol- 
diers ;  with  regard  to  relief  when  maimed,  or  wounded,  or 
fuperannuated,  cither  by  county  rates,  or  the  royal  hofpital 
at  Greenwich ;  with  regard  alfo  to  the  exercifc  of  trades, 
and  the  power  of  making  nuncupative  teftaments  :  and  far- 
ther ^,  no  feaman  aboard  his  majcfty's  fhips  can  be  arreiUd 


t  Stai.  13  Car.  II.  f^.  i.  €.9.  by  19  Geo.  III.  c.  17. 

Q  Sue.  22  Geo.  U.  c.  23.  amended        ^  Sue.  31  Geo.  il.  c.  lo. 

for 


i 


I 


4a  I  ^he  Rights  Book  I. 

for  any  debt,  unlefs  the  fame  be  fworn  to  amount  tb  at  leafl 
twenty  pounds ;  though,  by  the  annual  mutiny  ads,  a  fol- 
dier  may  be  arrefted  for  a  debt  which  extends  to  half  that 
value,  but  not  to  a  lefs  amount  (la). 


(12)  But  by  the  late  mutiny  a£ls,  a  foldier,  like  a  feamani  can- 
not be  arrefted  or  taken  in  execution  for  any  debt  lefs  than  20/. 
The  ftatutes  except  any  criminal  matter,  and  thereupon  it  has  been 
decided,  that  a  foldier  may  be  committed  for  refuiing  to  indcmnifjr 
the  parifh  againft  a  baftard  child ;  or  for  difobcy ing  an  order  oF 
juftices  to  pay  a  weekly  allowance  for  it.  5  7*.  R,  156.  2  T.  R.  270. 

Here  it  may  not  be  improper  to  add,  that  fincc  the  time  oF 
queen  Anne,  a  variety  of  ftatutes  have  been  paffed  to  cncouragr 
attempts  to  difcover  the  longitude  at  fea;  and  by  the  14  Geo;  III* 
€•  66.  which  has  repealed  the  fonper  ftatutes,  it  is  enaded,  that 
the  author  of  any  ufeful  and  pra6licable  plan  to  difcover  the  longi<' 
tude  at  fea,  either  by  time-keepers  or  aftronomical  calculatiooi^ 
Ihall  be  entitled  to  a  reward  of  5000/.  if  the  longitude  can  be 
determined  at  fea  within  a  degree  of  a  great  circle,  or  fixty  geo- 
graphical miles  J  to  7500/.  if  within  J  of  a  degree ;  and  to  10,000/— 
if  within  J  a  degree.     And  if  any  ufeful  difcovery  ftiall  be  nuute 
refpe^ing  the  longitude,  though  not  entitled  to  thofe  great  re- 
wards, or  if  any  beneficial  improvement  ftiall  be  introduced  intc^ 
navigation,  the  commiflioncrs  of  the  longitude  may  award  fuchlef^ 
fum  as  they  may  think  the  ingenuity  or  induftry  of  the  author 
fcrves. 

And  by  16  Geo.  III.  c.  6.  if  any  ftup  difcovers  a  paflagt 
tween  the  Atlantic  aud  Pacific  oceans,  beyond  the  5 ad 
North  latitude,  the  owner  or  commander,  if  a  king's  ftiip,  ihal^ 
receive  20,000/.;  and  5000/.  ftiall  be  given  in  like  manner  to  tl».' 
firft  ftiip  that  ftiall  approach  within  one  degree  of  the  North  pole- 
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CHAPTER    THE    FOURTEENTH. 


OF   MASTER    AND   SERVANT. 


HAVING  thus  ^commented  on  the  rights  and  duties  of 
perfons,  as  (landing  in  the  public  relations  of  magiC- 
trates  and  people^  the  method  I  have  marked  out  now  leads 
me  to  coniider  their  rights  and  duties  in  private  oeconomical 
xelations. 

The  three  great  relations  in  private  life  are,  1.  That  of 
mafter  andfervant;  which  is  founded  in  convenience,  where- 
by  a  man  is  dire£led  to  call  in  the  afliftance  of  others,  where 
his  own  ikill  and  labour  will  not  be  fufficient  to  anfwer  tho 
cares  incumbent  upon  him.  2.  That  of  bujband  and  mfes 
which  is  founded  in  nature,  but  modified  by  civil  fociety : 
the  one  dire£ling  man  to  continue  and  multiply  his  fpecie?) 
the  other  prefcribing  the  manner  in  which  that  natural  im« 
palfe  muft  be  confined  and  regulated.  3.  That  oi parent  and 
cblld^  which  is  confequential  to  that  of  marriage,  being  it^s 
principal  end  and  defign  :  and  it  is  by  virtue  of  this  relation 
that  infants  are  protedled,  maintained,  and  educated.  But,  - 
fince  the  parents,  on  whom  this  care  is  primarily  incumbent^ 
may  be  fnatched  away  by  death  before  they  have  completed  * 
their  duty,  the  law  has  therefore  provided  a  fourth  relation; 
4.  That  of  guardian  and  ward^  which  is  a  kind  of  artificial 
parentage,  in  order  to  fupply  the  deficiency,  whenever  it 
happens,  of  the  natural*  Of  all  thefe  relations  in  their 
order. 
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In  difcuflTing  the  relation  of  mnjer  and  fervanf,  I  (hall^ 
firft,  confider  the  feveral  forts  of  fervants,  and  how  this  re- 
lation is  created  and  deftroyed:  fccomlly,  the  cffeft  of  this 
relation  with  regard  to  the  parties  themfelves :  and,  laftly, 
it's  effe£l  with  regard  to  other  perfons. 

I.  As  to  the  feveral  forts  of  fervants :  1  have  formerly  ob- 
ferved  *  that  pure  and  proper  flavery  does  not,  nay  cannot, 
fubfift  in  England  :  fuch  I  mean,  whereby  an  abfolute  and 
unlirtiited  power  is  given  to  the  matter  over  the  life  and  for- 
tune of  the  flave.     And  indeed  it  is  repugnant  to  reafoDi  and 
the  principles  of  natural  law,  that  fuch  a  (late  ihould  fubfiit 
any  where.     The  three  origins  of  the  right  of  flavery,  af- 
figned  by  Judinian  ^,  are  all  of  them  built  upon  falfe  fouod* 
ations^.      As,  firft,  flavery  is  held  to  arife    ^^  jure  gentim!^ 
from  a  ftate  of  captivity  in  war;  whence  flaves  are  called 
mancipia^  quaft  tnajiu  captu      The  conqueror,  fay  the  civi- 
lians, had  a  right  to  the  life  of  his  captive ;  and,  having  fpared 
that,  has  a  right  to  deal  with  him  as  he  pleafes.     But  it  is  an 
untrue  pofition,  when  taken  generally,  that  by  the  law  of  na- 
ture or  nations,  a  man  may  kill  his  enemy:  he  has  only  aright 
to  kill  him,  in  particular  cafes;  in  cafes  of  abfolute  ncccffity^ 
for  felf-defence ;  and  it  is  plain  this  abfolute  neceflTity  did  noc 
fttbfift,  fince  the  vi£tor  did  not  actually  kill  him,  but  made  him* 
prifoner.    War  is  itfelf  juftifia'ole  only  on  principles  of  ftlf— - 
prcfervation ;  and  therefore  it  gives  no  other  right  over  pri— ' 
foners  but  merely  to  difable  them  from  doing  liarm  to  us,  \ff 
confining  their  perfons  :  much  lefs  can  it  give  a  right  to  kiU^ 
torture,  abufc,  plunder,  or  even  to  cnflave,  an  enemy,  wkr3 
the  war  is  over.    Since  therefore  the  riglu  of  making  flaves  by 
captivity  depends  on  a  fuppofcd  right  of  flaughter,  that  found- 
ation failing,  the  confequence  drawn  from  it  muft  fail  like-. 
wife.     But,  fecondly,  it  is  faid  that  flavery  may  begin  ""^jvrt 
"  civili;"  when  one  man  fells  himfelf  to  another.     Tm8,if 
only  meant  of  contra£ts  to  feivo  or  work  for  another,  isvcrf 

*  Pag.  127.  tx  arc  I'm  r.zjlrls,     Infi.  i.  3.  4. 

b  Srrv/  autfurtf  cut  nafcurtur :  f.unt         c  Montcfuj.  Sp.  Li  xf.  2. 
jui  t  g<ntiumf  aut  Jurt  civiii :   najcurtur 
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juft :  but  when  applied  to  ftricl  flavcry.  In  the  fenfe  of  the 
laws  of  old  Rome  or  modern  Barbary,  is  alfo  impoQible. 
Every  fale  implies  a  price,  a  quid  pro  quo^  an  equivalent  given 
to  the  feller  in  lieu  of  what  he  transfers  to  the  buyer :  but 
what  equivalent  can  be  given  for  life,  and  liberty,  both  of 
which  (in  abfolute  flavery)  are  held  to  be  in  the  mafter's  dif- 
pofal  ?  His  property  alfo,  the  very  price  he  feems  to  receive^ 
devolves  ipfofaclo  to  his  mafter,  the  inftant  he  becomes  his 
Have.     In  this  cafe  therefore  the  buyer  gives  nothing,  and  the 
feUer  receives  nothing :  of  what  validity  then  can  a  fale  be^ 
which  deftroys  the  very  principles  upon  which  all  fales  are 
founded?     Laftly,  we  are  told,  that  befides  thefe  two  ways 
by  which  flaves  *^Jiunt^*  or  are  acquired,  they  may  alfo  be 
hereditary  :    **  fenn  nafcuniur  j"  the  children  of  acquired 
flaves  zxt  jure  naturae^  by  a  negative  kind  of  birthright,  flaves 
alfo.     But  this,  being  built  on  the  two  former  rights,  mud 
fall  together  with  them.   If  neither  captivity,  nor  the  fale  of 
one^sJelf,  can  by  the  law  of  nature  and  reafon  reduce  the 
parent  to  flavery,  much  lefs  can  they  reduce  the  oflfspring. 

Upon  thefe  principles  the  law  of  England  abhors,  and 
ynVLl  not  endure  the  exigence  of,  flavery  within  this  nation : 
fo  that  when  an  attempt  was  made  to  introduce  it,  by  ftatute 
1  Edw.  VI.  c.  3.  which  ordained,  that  all  idle  vagabonds 
Ihould  be  made  flaves,  and  fed  upon  bread  and  v/ater,  or  fmall 
drink,  and  refufe  meat ;  (hould  wear  a  ring  of  iron  round 
their  necks,  arms,  or  legs ;  and  (hould  be  compelled  by  beat- 
ing, chaining,  or  otherwife,  to  perform  the  work  afligned 
them,  were  it  never  fo  vile  ;  the  fpirit  of  the  nation  could 
not  brook  this  condition,  even  in  the  mod  abandoned  rogues ; 
and  therefore  this  (Intute  was  repealed  in  two  years  after* 
wards  **•     And  now  it  is  laid  down  ^,  that  a  flave  or  negro^ 
the  inftant  he  lands  in  England,  becomes  a  freeman ;  th^t  is, 
the  law  will  prote£l  him  in  the  enjoyment  of  his  perfon,  and 
\m  property.     Yet,  with  regard  to  any  right  which  the  maf- 
ier  may  have  lawfully  acquired  to  the  perpetual  fervice  of  John 
•r  Thomas,  this  will  remain  exa£ily  in  the  fame  ftate  as  be- 

^  Sut.  3  &  4  Cdw.  VI.  c.  16.  •  Salk.  666. 
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fore:  for  this  is  no  more  than  the  fame  (late  of  fubje£lion  for 
life,  which  every  apprentice  fubmits  to  for  the  fpace  of  feven 
years,  or  fometimes  for  a  longer  term(i).  Hence  tooitfol* 
I0WS9  that  the  infamous  and  unchriftian  pfaflice  of  withhold- 
ingbaptifm  from  negro  fervants,  left  they  ihould  thereby  gain 
their  liberty,  is  totally  without  foundation^  as  well  as  with- 
out excufe.  The  law  of  England  a£ts  upon  general  and  ex- 
tenGve  principles:  it  gives  liberty,  rightly  underftood,  that 
is,  prote£tion  to  a  jew,  a  turk,  or  a  heathen,  as  well  as  to 
thofe  who  profefs  the  true  religion  of  Chrift ;  and  it  will  not 
diflblve  a  civil  obligation  between  matter  and  fervant,  on  ac- 
count of  the  alteration  of  faith  in  either  of  the  parties:  but 
the  Have  is  entitled  to  the  fame  protc£lion  in  England  before, 
as  after,  baptifm  :  and,  whatever  fervicc  the,  heathen  negro 
owed  of  right  to  his  Ameiican  mafter,  by  general  not  by  lo- 
cal law,  the  fame  (whatever  it  be)  is  he  bound  to  render 
when  brought  to  England  and  made  a  chriftian  (2). 


i(  I )  The  meaning  of  this  fentcnc^  is  not  very  inteUigible.  If* 
right  to  perpetual  fervicc  can  be  acquired  lawfully  at  all,  it  nraft 
be  acquired  by  a  contradl  with  one  who  is  free,  who  isfuijyrut 
and  competent  to  contraft.  Such  a  hiring  may  not  perhaps  be 
illegal  and  void.  If  a  man  can  contra6l  to  ferve  for  one  year,  there 
feems  to  be  no  reafon  to  prevent  his  contrafting  to  ferve  for  100 
years,  ii  he  (hould  fo  long  live:  though,  in  general,  the  courts 
would  be  inclined  to  conlidcr  it  an  improvident  engagement,  and 
would  not  be  very  ftridt  in  enforcing  it.  But  there  could  be  na 
doubty  but  fuch  a  contradt  with  a  perfon  in  a  ilatc  of  flavcry  wouU 
be  abfolutely  null  and  void. 

(2)  We  might  have  been  furprifed,  that  the  learned  Commen- 
tator rtiould  oondefccnd  to  treat  this  ridiculous  notion  and  practice 
with  fo  much  ferioufncf*,  if  we  were  not  apprized,  that  the  court 
of  common  pleas,  fo  late  as  the  5  W.  &  M.  held,  that  a  man  miglii 
have  a  property  in  a  negro  boy,  and  might  bring  an  aftion  of  trover 
for  him,  becaufe  negroes  are  heathens,  i  Ld,  Rdy.  1 47.  A  ftrangc 
principle  to  found  a  right  of  property  upon ! 

But  it  was  decided  in  1772,  in  the  celebrated  cafe  of  Jamfl 
Somerfett,  tliat  a  heathen  negro,  when  brought  to  England,  owo 
no  fervice  to  an  Americau  or  any  other  mailer,     Jamcj  Somcrfctt 


!•  The  firft  fort  of  fervants  therefore,  acknowleged  by 
the  laws  of  £ng1and|  are  menial  fervants;  fo  called  from  be- 
ing intra  macnia^  or  domeftics.  The  contraft  between  thcnd 
dnd  their  mailers  arifes  upoti  the  hiring.  If  the  hiring  be 
general  without  any  particular  time  limited,  the  law  conftrues 
it  to  be  a  hiring  for  a  year^ ;  upon  a  principle  of  natural  equity, 
that  the  fervant  fliall  ferve,  and  the  mader  tnaintain  him^ 
throughout  all  the  revolutions  of  the  refpe£tive  feafons;  as 
well  when  there  is  work  to  be  done,  as  when  there  is  not  ^ : 
but  the  contra£t  may  be  made  for  any  larger  or  fmaller  term. 
MX  fingle  men  between  twelve  years  old  and  fixty,  and  married 
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had  been  marde  a  (lave  in  Afnca,  and  was  fold  there ;  from  thence  he 
was  earned  to  VfrginiV,  where  he  was  bought,  and  brought  by  his 
inafter  to  England ;  here  he  ran  away  from  his  mailer,  who  feized 
iiim,  and  carried  him  on  board  a  fhip,  where  he  was  confmed,  in 
order  to  be  fcnt  to  Jamaica  to  be  fold  as  a  flave.  Whilft  he  was 
thus  confined,  Lord  Mansfield  granted  a  habeas  corpus^  ordering 
the  captain  of  the  fbip  to  bring  up  the  body  of  James  Somcrfctt, 
with  the  caufe  of  his  detainer.  The  above-mentioned  circum* 
ftances  being  dated  upon  the  return  to  the  writ,  after  much  learned 
■difcufiion  in  the  court  of  king's  bench,  the  court  were  unanimoufly 
of  opinioti,  that  the  return  was  infufllcient,  and  that  Somerfett 
ought  to  be  difchat^ed.  See  Mr,  Hargrave's  learned  argument 
for  the  negro  in  1 1  St.  Tr,  340 ;  and  the  cafe  reported  in  Loft*s 
Reports  J  f.  In  confequence  of  this  decifion,  if  a  (hip  loaden  with 
Oaves  was  obh'ged  to  put  into  an  Engliih  harbour,  all  the  (laves 
on  board  might  and  ought  to  be  fet  at  hberty.  Though  there 
are  a£b  of  parliament  which  recognize  and  regulate  the  flavery 
of  negroes,  yet  it  cxifls  not  in  the  contemplation  of  the  common 
law ;  and  the  rcafon  that  they  are  not  declared  free  before  they 
reach  an  Englifh  harbour,  13  only  becaufe  their  complaints  can- 
Aot  fooner  be  heard  and  redreiled  by  the  procefs  of  an  £ngli[h 
court  of  justice. 

Liberty  by  the  Englifh  law  depends  not  upon  the  complexion ; 
and, what  was  faid  even  in  the  time  of  queen  Elizabeth,  is  now 
fiibftantially  true,  that  the  air  of  England  is  too  pure  for  a  (lave 
to  breathe  in.    2  Rufbtu.  468.  f 
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ones  under  thirty  years  of  age,  and  all  CngTe  women  between 
twelve  and  forty,  not  haying  any  vifible  livelihood,  are  corn- 
pellable  by  two  judices  to  go  out  to  fervice  in  hufbandry  or 
certain  fpecific  trades,  for  the  promotion  of  honeft  induftry: 
and  no  mafter  can  put  away  his  fervant,  or  fervant  leave  hii 
mader,  after  being  fo  retained,  either  before  or  at  the  end  of 
r  426  1  bis  term,  without  a  quarter's  warning;  unlefs  upon  reafon- 
y^able  caufe  to  be  allowed  by  a  juftice  of  the  peace**  (3):  but 
they  m^y  part  by  confent^  or  make  a  {fecial  bargaiiu 

2,  Another  fpecies  of  fenrants  arc  called  appremias^  (from 

apprahdre^Xo  learn,)  and  are  ufually  bound  for  a  termofyeaif, 

by  deed  indented  or  indentures,  to  ferve  their  mailers,  and 

be  maintained  and  inftrudled  by  them.     This  is  ufually  done 

V  to  perfons  of  trade,  in  order  to  learn  their  art  and  myficry  i 

YafTd  fonietimes  very  large  fums  arc  given  with  them,  asapre- 

.^    niium  for  fuch  their  inftruftion :  but  it  may  be  done  tohuf- 

/      b^mdmcn,  nay  to  gentlemen,  and  others.     And'  childrenof 

J       p^or  perfons  may  be  apprenticed  out  by  the  overfccrs,  with 

'       cpulent  of  two  judices,  till  twenty-one  years  of  age,  to  fuch 

perfons  as  are  thouglit  fitting }  who  are  alfo  compellable  to 

take  them  ;  and  it  is  held,  that  gentlemen  of  fortune,  aod 

clergymen,  are  equally  liable  with  others  to  fuch  compul* 

fion''{4):  for  which  purpofcs  our  flatutes  have  made  the  in» 

h  Stat.  5  Fiiz.  c.  4.  ic  M.c.  30.  a  &  3  Aon.  c.  6«  4  Ai»* 

I  Stat.  5  Eliz.  c.  4.  4;  nix.  c.  2.    c.  19.  17  G.  II.  c  5.  iS  C. IlltC^;* 
1  Jac.  I.  c.  25.  7  Jac.  1.  c.  3.  S  &  9W.         k  Salk.  57.  491. 

(3)  But  this  relates  only  to  fervants  employed  in  hu(bandry*  It 
Irad  been  the  practice  for  magiflrates  to  exereifc  a  jurifdidion  o*tf 
domcllic  fcn.ants,  and  it  would  be  veiy  ufeful  to  the  public, tbt 
they  fiiould  pofTcis  fuch  a  jurifdidion;  but  it  has  lately  been  df* 
cided>  that  their  authorityj  under  the  5  Eliz.  c.  4.  is  confmcit* 
fervants  employtd  in  hufbandry.  6  T,  R.  583.  Butithatbcfl* 
lield  that  a  mafler  may  turn  away  a  fer\'a!nt  for  incontinaice»  * 
moral  turpitude,  for  fuch  mifconduct  produces  a  diffolutionoftl*^ 
con  trad.      CaLL  14. 

^4)  The  panlh  officer*?,  with  the  afTcnt  of  two  jufticcs,  may  l»» 
a  panlh  apprentice  to  a  pcifon  who  reiides  out  of  their  paciibf* 
he  occupies  an  ejflate  in  the  parifli.     ^T,  R.  IQ']. 
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dentures  obligatory,  e?en  though  fuch  pari(h*  apprentice  be  a 
minor'.  Apprentices  to  trades  may  be  difchargcd  on  reafon- 
able  caufe,  either  at  the  requeft  of  themfelves  or  mafters,  at 
the  quarter-feflfionSy  or  by  one  judice,  with  appeal  to  the  fef- 
fions"*;  who  may,  by  the  equity  of  the  ftatute,  if  they  think 
it  rcafonable,  dire£l  reditution  of  a  ratable  (hare  of  the  money 
given  with  the  apprentice  ° :  and  parifli-apprentices  may  be 
difcharged  in  the  fame  manner,  by  two  juftices®  (5).  But  if 
an  apprentice,  with  whom  lefs  than  ten  pounds  hath  been 
giYCny  runs  away  from  his  mafter,  he  is  compellable  to  ferve 
out  his  time  of  abfence,  or  make  fatisfadion  for  the  fame, 
it  any  time  within  feven  years  after  the  expiration  of  his 
original  contrail  K 

3«  A  THIRD  fpedes  of  fervants  are  hhoitrers^  who  are  only 
bared  by  the  day  or  the  week,  and  do  not  live  intra  moema^  as 
part  of  the  family;  concerning  whom  the  (latutes  before (  4^1 
ched^  have  made  many  very  good  regulations:   i.  Dirediing  \ 

that  all  perfons  who  have  no  vifible  efFe£ls  may  be  compelled  ^ 

to  work :  2.  Defining  how  long  they  muft  continue  at  work  ^ 

1  Stat.  5  Ens.  c.  4*  43  Elis.   c.  a.        o  Stat.  10  Geo.  IT.  c.  19. 
Oo  Car.  179.  P  Srat  6  Geo.  III.  c.  26* 

"  Stac.  5  Elis.  c.  4,  q  Stat.  5  Eliz.   c.  4.     ^  Geo.  III. 

*  Salk.  67.  c.  >6. 


(5)  By  3a  Geo.  III.  c.  57.  where  a  parifli  apprentice  is  dif. 
eharged  from  a  mafter  on  account  of  the  mifcondudl  of  the  maf- 
ter, the  jufticesmay  order  the  mafter  to  deliver  up  his  clothes,  and 
to  pay  a  fum  not  exceeding  10/.  to  place  him  with  another  mafter. 
8cc  the  other  proviTions  of  this  ftatute,  and  the  fubje6t  ftated  at 
■*rge,  m  Bum^  tit.  Afprenfice. 

And  by  the  33  Geo.  III.  c»5y.  wherever  a  mafter  or  miftref* 
^  not  received  more  than  ten  pounds  with  an  apprentice,  two  or 
"UJr^  jufticet  at  a  fpecial  or  petty  fcflionsmay,  upon  complaint  and 
P»tH)f  of  ill-ufage  of  the  apprentice,  fine  the  mafter  or  miilrcfs 
^y  fum  not  exceeding  forty  (hillings ;  and  the  fine  may,  at  the 
^fcretion  of  the  juftices,  be  applied  to' the  ufc  of  the  apprentice,  at 
^  cwnpenfation  for  the  injury  which  he  may  have  fuftained. 
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in  fummcr  and  in  winter:  3.  Puniftiing  fuch  as  leave  or  dc- 
fert  their^'ork:  4.  Empowering  the  juftices  at  feflions,  or 
the  flieriff  of  the  county,  to  fettle  their  wages :  and  5.  In- 
flifting  penalties  on  fuch  as  either  give,  pr  exa£t»  more  wages 
than  are  fo  fettled. 

4.  There  Is  yet  a  fourth  fpecics  of  fcnrants,  if  they  may 
be  fo  called,  being  ratlier  in  a  fuperior,  a  niiniderial,  capa* 
.  city  i  fuch  zsJi^warJs^  faBors^  and  bailiffs  :  whom  however 
the  law  confiders  as  fervants^ro  Um^re^  with  regard  to  fuch 
of  their  acbs  as  affect  their  mafttx's  or  employer's  property, 
Which  leads  me  to  confidcr, 

II.  The  manner  in  which  this  relation,  of  fervice,  afftfli 
cither  the  maflcr  or  fcrvant.     And,  firft,  by  hiring  and  fer- 
vicc  for  a  year,  or  apprcnticeflnp  under  indentures,  a  perfon 
gains  a  fettlcment  in  that  parifli  wherein  he  laft  fcrvcd  forty 
davs  ^     In  the  next  place  perfons,  ferving  ftrven  years  as  ap- 
prentices to  any  trade,  have  an  exclufive  right  to  exercifc  that 
trade  in  any  part  of  England  *.    This  laM',  with  regard  to  the 
exclufive  part  of  it,  has  by  turns  been  looked  upon  as  a  hard 
law,  or  as  a  beneficial  one,  according  to  the  prevailing  humour 
of  the  times:  which  has  occaGoned  a  great  variety  of  refolu- 
tions  in  the  courts  of  law  concerning  it  j  and  attempts  have 
been  frequently  made  for  it's  repeal,  though  hitherto  without 
liuccefs.     At  common  law  every  man  might  ufe  w4ia^  trade 
he  pleafed ;  but  this  ftatute  reftrains  that  liberty  to  fuch  as 
have  fervcd  as  apprentices:  the  adverfarics  to  which  provifioi^ 
lay,  that  all  reft'riftions  (which  tend  to  introduce  monopolies) 
.  are  pernicious  to  trade;  the  advocates  for  it  allege,  that  un- 
Ikiifulnefs  in  trades  is  equally  detrimental  to  the  public,  as 
monopolies.   This  reafon  indeed  only  extends  to  fuch  trades, 
\,  4^^  ]  in  die  exercifc  whereof  fkill  is  required:  but  another  of  their 
arguments  goes  much  farther;  viz.  that  apprenticeSiips  are 
^(cf^l  to  the  comnaonwealth>  by  employing  of  youth,  and 

f  See  p»ge  364,  •  Stat.  5  Eli^,  c.  4.  J  ji. 
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arning  them  to  be  early  induftrious  (6)  j  but  that  no  one 
ould  be  induced  to  undergo  a  fevcn  years  fervitudc,  if 
^herS|  though  equally  (kilful^  were  allowed  the  fame  ad- 
mtages  without  having   undergone  the  fame   difciplinc : 
id  in  this  there  feems  to  be  much  reafoa.  However,  the  re- 
lutions  of  the  courts  have  in,  general  rather  confined  than 
^tended  the  rcftriftion.  No  trades  arc  held  to  be  within  the 
itutc,  but  fuch  as  were  in  being  at  the  making  of  it » :  for 
^ing  in  a  country  village,  apprenticeihips  are  not  requi- 
c " :  and  following  the  trade  feven  years,  without  any  ef- 
^ual  profecution,  (either  as  a  mafter  or  a  fervant,}  is  fuf- 
lent  without  an  aftual  apprenticefliip '^  (7). 

A  MASTER  may  by  law  corrcft  his  apprentice  for  negli- 
ice  or  other  miibehaviour,  fo  it  be  done  with  modera* 
a  '  :  though,  if  the  mafter  or  mafter's  wife  beats  any  other 
irant  of  full  age,  it  is  good  caufe  of  departure^  (8).  But 
tny  fervant,  workman,  or  labourer  aifaults  his  mafter  or  ' 
tie,  he  (hall  fuffer  one  year's  imprifonment,  and  other 
>n  corporal  punifhment,  not  extending  to  life  or  limb  ^  • 

Lord  Ray m.  514.  »  i  Hawk.  P.  C.  730.  Lamb.  Eircn. 

1  Vcntr.  51.     2  Keb.  58}.  127.     Cro.  Car.  1790     2  Show.  aSg. 

Lord  Raym.  1179.     Wallen  fu't  7  F.N.B.   16S.     2ro,  ^Ir.  t.  La* 

y.  Holton.  Tr.  33  Geo.  II.  (by  alt  bourers  51.  Tnjpaft  349. 

udgci.)  >  Stat.  5  £liz.  c.  4. 


6)  Lord  Coke  fays,  this  ftatute  was  not  cna^cd  only  that 
'kmen  (hould  be  (kilful,  but  alfo  that  youth  fhould  not  be 
rifhed  in  idlenefs,  but  brought  up  and  educated  in  lawful 
nces  and  trades.  1 1  Co,  54. 

7)  The  penalty  is  40  s.  a  month,  one  half  to  the  king,  the 
er  half  to  the  profecutor.  The  words  of  the  ftatute  arc,  having 
ed  as  an  apprentice^  and  there  can  be  no  doubt  but  the  legifla- 
\  intended  that  the  tradefman  (hould  have  ferved  an  adual  ap-^ 
iticefhip  I  but  from  the  words,  as  an  apprentice^  this  being  a 
d  ftatute,  the  judges  have  determined  that  he  ferves  as  an  ap-^ 
itice,  who  for  feven  years  has  been  working  aa  a  mafter. 
^ilf,  168  ;  or  as  the  matter's  wife,   i  Barnard,  367. 

B)  Or  rather  of  complaint  to  a  magiftrate  to  be  difcharged. 

O  04  Bx 
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By  fcrvlce  all  fcrvants  and  labourers,  except  apprentices} 
become  entitled  to  wages :  according  to  their  agreemcDt, 
if  menial  fervants;  or  according  to  the  appointment  of  the 
(herifF  or  feflions;  if  labourers  or  feryants  in  hufbandry: 
for  the  ilatutes  for  regulation  of  wages  extend  to  fuch  fcr* 
vants  only '  ^  it  being  impoflible  for  any  magiftrate  to  be  a 
judge  of  the  employment  of  menial  fervant89  or  of  courfc 
to  afTefs  their  wages. 

III.  Let  US)  laflly,  fee  how  ftrangers  may  be  affe£ledby 
this  relation  of  mailer  and^fervant :  or  how  a  mafter  may 
r  42p  ]  behave  towards  others  on  behalf  of  his  fervant  |  and  vhatt 
(ervant  may  do  on  behalf  of  his  mafter,    , 

And,  fir  ft,  the  mafter  may  maintain^  that  is,  abet  and 
ft  (lift  his  fervant  in  anya£lion  at  law  againft  a  ftraoger: 
whereas,  in  general,  it  is  an  offence  againft  public  juftice  to 
encourage  fuits  and  animofities,  by  helping  to  bear  the  ex* 
pence  of  them,  and  is  called  in  law  maintenance^.  A  mafter 
alfo  may  bring  an  a&ion  againft  any  man  for  beating  or 
maiming  his  fervant :  but  in  fuch  cafe  he  muft  afligo,  as  a 
fpecial  reafon  for  fo  doin^,  his  own  damage  by  the  lofs  of 
his  fervice  (lo);  and  this  lofs  muft  be  proved  upon  the  trials 
A  ipaftcr  likewife  may  juftify  an  aifault  in  defence  of  his  fer- 
vant, and  a  fervant  in  defence  of  his  mafter  ^  :  the  mafter, 
becaufe  he  has  an  intcreft  in  his  fervant,  not  to  be  depriTed 
of  his  fervice  5  the  fervant,  becaufe  it  is  part  of  his  duty,  for 
which  he  receives  his  wagesj  to  ftand  by  and  defend  tus 

#  1  Jonet,  47,  t  9  Rep.  n;. 

b  a  Roll.  Abr.   115.  «:  a  Roil.  Abr.  546U 


( 10)  This  is  an  adllon  upon  the  cafe,  generally  called  zftrqwod 
frrvitium  Ami/it,  This  a6iion  by  a  n?arter  for  beating  his  fervant, 
has  been  contrived,  by  a  fpecics  of  fi^ion,  to  be  extended  to  a 
parent,  to  enable  Lim  to  recover  a  pecuniary  compenfation,  under 
£on;c  circurnftanccs,  for  the  icdudi&n  of  his  daughter.  See  j  vol, 
p.  143.  note, 

mafter* 
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matter  •.  Alfo  if  any  perfon  do  hire  or  retain  my  fervant, 
being  in  my  fervice,  for  which  the  fervant  departeth  frorhi 
me  and  goeth  to  ferve  the  other^  I  may  have  an  a£lion  for 
damages  againft  both  the  new  matter  and  the  fervant,  or 
either  of  them :  but  if  the  new  matter  did  not  know  that  he 
is  my  fervanti  no  a£lion  lies ;  unlefs  he  afterwards  refufeto 
reftore  him  upon  information  and  demand  ^  The  reafon 
and  foundation  upon  which  all  this  do£lrine  is  built,  fee^ 
to  be  the  property  that  every  man  has  in  the  fervice  of  his 
domettics ;  acquired  by  the  contraf^  of  hiring,  and  pur« 
chafed  by  giving  them  wages. 

As  for  thofe  things  which  a  fervant  may  do  on  behalf  of 
his  matter,  they  feem  all  to  proceed  upon  this  principle^ 
that  the  matter  is  anfwerable  for  the  a£l:  of  his  fervant,  if 
done  by  his  command,  either  exprefsly  given,  or  implied : 
nam  ^uifacit per  aliutn,  facit  perfe^.  Therefore,  if  the  fer* 
vant  commit  a  trefpafs  by  the  command  or  encouragement  of 
his  matter,  the  matter  ttiall  be  guilty  of  it,  though  the  fer-  [  ^^oq  ^ 
vant  is  not  thereby  excufed,  for  he  is  only  to  obey  his  matter 
in  matters  that  are  honett  and  lawful.  If  an  innkeeper's  fer- 
vants  rob  his  guetts,  the  matter  is  bound  to  rettitution  b :  for 
as  there  is  a  confidence  repofed  in  him,  that  he  will  take  care 
to  provide  honett  fcrvants,  his  negligence  is  a  kind  of  implied 
confent  to  the  robbery(i  i);  narUf  qui  non prohibit^ cum prohi'^ 
bn'epqjjitjubet.  So  likewife  if  the  drawer  at  a  tavern  fells  a  man 
bad  wine,  whereby  his  health  is  injured,  he  may  bring  an 
a£lion  againtt  the  matter^ :  for  although  the  matter  did  not 
exprefsly  order  the  fervant  to  fell  it  to  that  perfon  in  particu- 

e  la  like  mannery  by  the  laws  of  f  N.  N.  B.  i67»  l68, 

king  Alfred,  c.  38.  a  fervant  was  allow.  S  4  Inft.  109. 

ed  to  fight  for  hit  mafter,  a  parent  for  ^  Noy*f  max.  c.  43* 

hU  childy  and  a  hufband  or  father  for  '   x  Roll.  Abr.  95. 
the  cbaftity  of  hit  wife  or  daughter. 

( 1 1 )  But  it  has  been  long  cilablifhed  law,  that  the  innkeeper  is 
bound  to  rettitution  if  the  guett  is  robbed  in  his  houfe  by  any  per* 
fon  whatever ;  unlefs  it  (hould  appear  that  he  was  robbed  by  his 
own  fervant,  or  by  a  companion  whom  he  brought  with  him* 

t  Co.  33* 

lar^ 
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lar,  yet  his  permitting  him  to  draw  and  ftll  it  at  »U  is  )m<^ 
plicdly  a  general  command. 

In  the  fame  manner,  whatever  a  fervant  is  permitted  to  da 

in  the  ufu'<il  courfe  of  his  buGncfs,  is  equivalent  to  a  generil 

Y"Xommand.    If  1  pay  money  to  a  banker's  fervant,  the  banker 

'l  is  anfwerable  for  it  :  if  I  pay  it  to  a  clergyman's  or  a  phyfi- 
cian's  fervant,  whofe  ufual  bufmefs  it  is  not  to  receive  money 

I    for  his  mader,  and  he  embezzles  it,  I  muft  pay  it  over  again* 

•  If  a  ftcward  lets  a  Icafe  of  a  farm,  without  tlicowner'skuow- 
lege,  the  owner  muft  fiand  to  the  bargain  ;  for  this  is  the 
fteward's  bufinefs.  A  wife,  a  friend,  a  relation,  that  ufc  ta 
tranfaf):  bufinefs  for  a  man,  are  quoad  hoc  his  fcrvants  j  and 

,  the  principal  muft  anfwer  for  their  conduft  :  for  the  law  im- 
plies, that  they  aft  under  a  general  command  j  and  without 
fuch  a  doclrin^  as  this  no  mutual  intercourfe  between  maa 
and  man  could  fubfift  with  any  tolerable  convenience.  If  I 
ufually  deal  with  a  tradefman  by  nayfelf,  or  couftantly  pay 
him  ready  money,  I  am  not  anfwerable  for  what  my  fer- 
vant takes  up  upon  truft;  for  here  is  no  implied  order  to  the 
tradefman  to  truft  my  fervant:  but  if  I  ufually  fend  him 
upon  truft,  or  fomctimeson  truft  and  fometimes  with  ready 
money,  I  am  anfwerable  for  all  he  takes  up ;  for  the  tradef- 
man cannot  poflibly  diftinguifti  when  he  comes  by  my  order, 
and  when  upon  his  own  authority  "^  (12). 

r  ^ix  ]  If  a  fervant,  laftU\l>y  his  negligence  docs  any  damage  to 
a  ftjranger,the  niafter  (lull  anfwer  for  his  negledl:  ifafmlth's 
fervant  lames  a  horfe  while  he  is  (hoeing  him,  an  aAion  lies, 
ugainft  the  mafter,  and  not  againft  the  fervant.  Bat  in  thcfe 
cafes  the  damage  muft  be  done,  while  he  is  aQually  employed 

^  Dr.  &  Stud.  d.  2.  c.  42.     Noy^s  max.  c.  44* 


(12)  And  if  I  once  pay  for  what  my  fervant  has  bought  upon 
truft,  without  exprefiing  any  difapprobation  of  it,  it  is  equivalent 
to  a  direction  to  truft  him  in  future  ;  and  I  (hall  be  anfwerable  foe 
all  he  takes  up  upon  credit,  till  an  exprefs  order  is  given  to  thq 
tradefman  not  lo  give  him  further  credit. 

in 
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e  mafter's  fcrvicc ;  othcrwifethe  fervantfliall  anfwer  for 
ivn  mifbehaviour.    Upon  this  principle,  by  the  common 
,  if  a  fervant  kept  h)s  mailer's  fire  negligently,  fo  that 
cighbour's  houfe  was  burned  down  thereby,  an  adtion 
gain  ft  the  mafter  ;  becaufe  this  negligence  happened  in 
:rvicc :  othcrwife,  if  the  fervant,  going  along  the  ftreet 
a  torch,  by  negligence  fets  fire  to  a  houfe;  for  there  he 
»t  in  his  mafter's  immediate  fervice ;  and  muft  himfclf 
rer  the  damage  pcrfonally.  But  now  the  common  law  is« 
le  former  cafe,  altered  by  ftatutc  6  Anne,  c.  3.  whidi 
ins  that  no  a£tion  (hall  be  maintained  againft  any,  in 
jfc  houfe  or  chamber  any  fire  (hall  accidentally  begin; 
their  own  lofs  is  fufficient  punifliment  for  their  own  or 
r  fervant's  carelcfsnefs.  But  if  fuch  fire  happens  through 
ligence  of  any  fervant,  (whofe  lofs  is  commonly  very 
e,)  fuch  fervant  ihall  forfeit  1 00  /.  to  be  diftributed  among 
fufferers  ;  and,  in  default  of  payment,  (hall  be  com- 
tcd  to  fome  workhoufc  and  there  kept  to  hard  labour  for 
iteen  months  ".     A  mafter  is,  laftly,  chargeable  if  any 
his  family  layeth  or  cafteth  any  thing  out  of  his  houfe. 
3  the  ftreet  or  common  highway,  to  the  damage  of  any 
hridual,  or  the  common  nuifance  of  his  majefty's  liege 
>ple " :  for  the  mafter  hath  the  fuperintcndance  and  charge 
all  his  houfehold.     And  this  alfo  agrees  with  the  civil 
r®  J  which  holds,  that  the  pater  familtas^  in  this  and  fimilar 
is,  **  oh  alterius  culpam  Unetur^  Jtvefervi^  five  liberiJ* 

We  may  obferve,  that  in  all  the  cafes  here  put,  the  maf-  [  432  3 
may  be  frequently  a  lofer  by  the  truft  repofcd  in  his  fcr- 
it,  but  never  can  be  a  gainer;  he  may  frequently  be  an-, 
erable  for  his  fervant's  mift)ehaviour,  but  never  can  flielter 
nfclf  from  punifliment  by  laying  the  blame  on  his  agent. 
le  reafon  of  this  is  ftill  uniform  and  the  fame;  that  the 
*ong  done  by  the  fervant  is  looked   upon  in  law  as  the 

Noy*s  mix.  c.  44.  ers;  or,  if  hs  was  not  able  to  pay,  wat 

*>  Upon  a   (imilAT  principle,  by  the  to  TafKir  a  corporal  punifliment 
*  of  the  twelve  ubiss  at  Rome,  a  per-         «  Noy'smax.  c.  44. 

by  wbofe  nfgiigcnoe  any  fire  began,         •  Ff.  9.  3.  X.  Jnfi,  4,  5,  i, 
»  bound  to  p9y  dojbU  to  th^  fu/Fcr* 

wrong 
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wrong  of  the  mailer  himfelf ;  and  it  is  a  (landing  maxim, 
that  no  man  (hall  be  allowed  to  make  any  advantage  of  his 
own  wrong  (13). 


(13)  The  law  which  obb'ges  mafters  to  anfwcr  for  the  ncgh*- 
gence  and  mifcondu6l  of  their  fervantSy  though  oftentimes  fevere 
upon  an  innocent  perfon^  is  founded  upon  principles  of  public  po- 
licy,  in  order  to  induce  mafters  to  be  careful  in  the  choice  of  their 
fenrantSy  upon  whom  both  their  own  fecurity  and  that  of  others  fo 
;greatly  depends.  And  to  prevent  mafters  from  being  ijnpofcd 
upon  in  the  charadlers  of  their  fervants,  it  is  enabled  by  52 
Geo.  III.  c.  56.  that  \i  any  perfon  (hall  give  a  falfe  charaderof  a 
fervant,  or  a  falfe  account  of  his  former  fervice  ;  or  if  any  fen-ant 
(hall  give  fuch  falfe  account,  or  (hall  bnng  a  falfe  chara£ler>  or  (hall 
alter  a  certificate  of  a  charader,  he  ftiall,  upon  convi£bon  before 
a  juftice  of  the  peace,  forfeit  20  /.  with  10  j.  cofts.  The  informer 
IS  a  competent  witnefs.  But  if  any  fervant  will  inform  againft  ao 
accomplice,  he  (hall  be  acquitted. 

An  adion  was  tried  at  the  (ittings  after  Tnnity  term  17929  at 
Guildhall,  againft  a  perfon  who  had  knowingly  given  a  falfe  cha- 
ra£ker  of  a  man  to  the  plaintift',  who  was  thereby  induced  to  takt 
him  into  his  fervice.  But  this  fervant  foon  afterwards  robbed  his 
mafter  of  property  to  a  great  amount,  for  which  he  was  executed. 
And  the  plaintiff  recovered  damages  againft  the  defendant  to  the 
extent  of  his  lofs.  This  was  an  adb'on  of  great  importance  to  the 
public,  and  there  can  be  no  doubt  but  it  was  founded  in  ftrict 
principles  of  law  and  juftice* 
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CHAPTER       THE      FIFTEENTH. 


OF    HUSBAND     AND    WIFE. 


TH  E  fecond  private  relation  of  perfons  is  that  of  mar^ 
riage,  which  includes  the  reciprocal  rights  and  duties 
of  hu(band  and  wife ;  or,  as  mod  of  our  elder  law  books 
call  them,  of  baron  znd/eme.  In  the  conGderation  of  which 
I  ihall  in  the  firit  place  inquire,  how  marriages  may  be  con« 
tmStcd  or  made;  (hall  next  point  out  the  manner  in  which 
they  may  be  diflblved  ;  and  (hall,  lailly,  take  a  view  of  the 
legal  effefts  and  confequence  of  marriage. 

I.  Our  law  confiders  marriage  in  no  other  light  than  as  a 
civil  contra£l.  The  hoHnefs  of  the  matrimonial  ftate  is  left 
entirely  to  the  ecclefiaftical  law :  th^  temporal  courts  not 
having  jurifdi£lion  to confider  unlawful  marriage  as  a  fin,  but 
merely  as  a  civil  inconvenience.  The  puniihment  therefore, 
or  annulling,  of  inceftuons  or  other  unfcriptural  marriages, 
18  the  province  of  the  fpiritual  courts;  which  a£t  profalute 
mnimae^.  And,  taking  it  in  this  civil  light,  the  law  treats  it 
as  it  does  all  other  contraAs :  allowing  it  to  be  good  and  va- 
lid in  all  cafes,  where  the  parties  at  the  time  of  making  it 
were,  in  the  (irft  place,  willing  to  contraO: ;  fecondly,  able 
to  contract ;  and,  laftly,  adtually  tUd  contra£t|  in  the  pro« 
per  forms  and  iblemoities  required  by  lavf  •      '        5f 

•  Solk.  13  z. 

First, 
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First,  they  mud  be  wlUittg  to  contrail,  '*  Cofifenfus  noii 
•'  concubitus^facit  nuptias^*'  is  the  maxim  of  the  civil  law  ia 
this  cafe**:  and  it  is  adopted  by  the  common  lawyers V  who 
indeed  have  borrowed  (efpecially  in  antient  times)  almoft  all 
their  notions  of  the  legitimacy  of  marriage  from  the  canon 
and  civil  laws. 

Secondly,  they  mud  be  able  to  contrafl.  In  general, 
all  perfons  are  able  to  contract  themfelves  in  marriagCi  unlefs 
tliey  labou^  under  fome  particular  difabilities,  and  incapaci* 
ties.  What  thofe  are,  it  will  be  here  our  bufinefs  to  inquire. 

Now  thefe  difabilities  arc  of  two  forts  r  firft,  fudi  as  art 
canonical,  and  therefore  fufHcient  by  the  ecclefiadical  laws  to 
.  y  avoid  the  marriage  in  the  fpiritual  court  \  but  thefe  in  our 
Y  law  only  make  the  marriage  voidable,  and  not  ipfofacfo  void, 
V  until  fentencc  of  nullity  be  obtained.  Of  this  nature  arc  pre* 
.  contra£l;  confanguinity,  or  relation  by  blood  j  and  affinity, 
or  relation  by  marriage;  and  fome  particular  corporal  infir- 
mities. And  thefe  canonical  difabilities  are  either  grounded 
upon  the  exprefs  words  of  the  divine  law,  or  are  confcquences 
plainly  deducible  from  thence:  it  therefore  being  ilnful  in 
the  perfons  who  labour  under  them,  to  attempt  to  contraA 
matrimony  together,  they  are  properly  the  objeft  of  the  ec* 
clefiadical  magidrate's  coercion;  in  order  to  feparate  the  of- 
fenders, and  inflifl:  penance  for  the  offence,  profaiute  amms^ 
rum.  But  fuch  marriages  not  being  void  ab  initio^  but  void- 
able only  by  fentencc  of  feparation,  they  are  edeemed  valid 
to  all  civil  purpofes,  unlefs  fuch  feparation  is  a£lually  made 
during  the  life  of  the  parties.  For,  after  the  death  of  either 
of  them,  the  courts  of  common  law  will  not  fuffer  thefpiii- 
tual  courts  to  declare  fuch  marriages  to  have  been  void;  be* 
caufe  fuch  declaration  cannot  now  tend  to  the  reformation  of 
the  parties'^.  And  therefore  when  a  man  had  married  his  firft 
wife's  fider,  and  after  her  death  the  bifliop's  court  was  pro* 

W  pr.  50.  17.  30.  c  Co.  LItL  3  J.  *■  JiU, 

9  ceediog 
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ceeding  to  annul  the  marriage  and  baftardize  the  ifTuC)  the 
court  of  king's  bench  granted  a  prohibition  quoad  hoc ;  but 
permitted  them  to  proceed  to  puniih  the  hufband  for  inceft  % 
Thefe  canonical  difabilities  being  entirely  the  province  of  the 
ccclefiaftical  courts,  our  books  are  perfeftly  filent  concerning 
them,  3ut  there  are  a  few  ftatutes,  which  ferve  as  direfto* 
riesto  tliofe  courts,  of  which  it  will  be  proper  to  take  notice. 
By  ftatute  32  Hen.  VIII.  c.  gS.  it  is  declared,  that  all  per- 
Ibns  may  lawfully  marry,  but  fuch  as  are  prohibited  by  God's 
law  ( I ) ;  and  that  all  marriages  contracted  by  lawful  perfons 
in  the  face  of  the  church,  and  confummate  with  bodily ktiow*- 
lege,  and  fruit  of  children,  (liall  be  indiflbluble.  And  (bc- 
caufe  in  the  times  of  popery  a  great  variety  of  degrees  of 
kindred  v^-ere  made  impediments  to  marriage,  which  impedU 
ments  might  however  be  bought  ofF  for  money)  it  is  deciac:^ 
by  the  fame  ftatute,  that  nothing  (God's  law  except)  ihall 
impeach  any  marriage, but  within  the  Levitical  degrees  (2); 
the  fanheft  of  which  is  that  between  uncle  and  niece  C    Bj 

«  Salk.  548.  f  Gilb.  Rep.  15s, 


w^ 


{ I  )  In  this  ftatute  the  prohibitions  by  God's  law  are  not  fpc« 
cttied;  but  in  the  25  Hen.  VIII.  c.  22.  and  28  Hen.  VIII.  c.  7. 
the  prohibited  degrees  arc  particularized.  It  is  doubtful  whetlicr 
thefe  two  laft  ftatutes  are  in  force.  2  Burn.  Ec.  405.  But  fo  fair 
tbey  fecri  only  to  be  declarator)'-  of  the  Levitical  law.  The  for- 
tr.er  declared  null  and  void  the  marriage  between  Hen.  VIII.  and 
Catharine  of  Arragon,  the  widow  of  his  elde/l  brother  pHncc 
Arthur ;  for  wliich  a  difpcnfatlon  had  been  obtained  from  the 

pope. 

The  queftion  rcfpeAing  the  validity  of  this  difpenfation  pro- 
duced that  quarrel  between  the  king  and  the  pope,  which  ended 
in  the  abolition  of  the  dominion  of  the  latter  in  this  country  :  and 
the  inconllancy  of  that  capricious  king's  affedlions  accelerated  the 
rdfurination  of  our  religion. 

(2 )   The  prohibited  degrees  are  nil  which  arc  under  the 4th  de- 
cree of  the  civil  law,  except  in  the  afcending  and  defcending  line, 
and  by  •the  courfc  of  nature  it  is  fcarcely  a  polTiblc  cafe  that  any 
«i3e  Jflujuld  ever  marry  his  iffue  in  the  4th  degree  ;  but-betTveen  col- 
laterals 


J 
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the  fame  (latute  all  impediments  arifing  from  pre-contrads 
to  other  perfonsi  were  aboHQied  and  declared  of  none  cBcStf 
unlefs  they  had  been  confummated  with  bodily  knowlege: 
in  which  cafe  the  canon  law  holds  fuch  contraft  to  be  a 
marriage  de  faBo.  But  this  branch  of  the  ftatute  was  re- 
pealed by  ftatute  '2  &  3  Edw.VI.  c.  23.  How  far  the  aft 
of  26  Geo. II.  c.  33.  (which  prohibits  all  fuits  in  ecclefiafti- 
cal  courts  to  compel  a  marriage,  in  confequence  of  any  coif- 
tra£t)  may  collaterally  extend  to  revive  this  claufe  of 
Henry  VIII's  ftatute^  and  abolifh  the  impediment  of  pre- 
contra£l,  I  leave  to  be  confidered  by  the  canonifts  (3). 


laterals  it  Is  iinivcrfally  true,  that  all  who  arc  in  the  4tli  or  any 

higher  degree  are  permitted  to  marry ;  as  lirft-coufins  are  la  the 

4th  degree,  and  therefore  may  marry,  and  nephew  and  great  aunt, 

or  niece  and  great  uncle,  are  alfo  in  the  4th  degree,  and  may  in* 

tcnnarry :  and  though  a  man  may  not  marry  his  grand*  mother,  k 

is  certainly  true  that  he  may  marry  her  filler.     Gihf.  Cod,  415. 

See  the  computation  of  degrees  by  the  civil  law,  3  vol.  p.  207^ 

The  fame  degrees  by  affinity   are  prohibited*     Affinity  alwayi 

9rifes  by  the  marriage  of  one  of  the  parties  fo  related  ;  as  a  huf- 

band  is  related  by  affinity  to  all  the  confaguinei  of  his  wife;  and 

vice  verfd  the  wife  to  the  hufband's  confangmnei  :  for  the  hufiW 

and  wife  being  confidered  one  flefh,  thofc  who  are  related  to  the 

one  by  blood,  arc  related  to  the  other  by  affinity.  Gihf,  Cod.  41  !• 

Therefore  a  man  after  his  wife's  death  cannot  marry  her  fifter» 

aunt,  or  niece.     But  the  confanguinei  of  the  hufband  are  not  ataE 

elated  to  the  confangu'mei  of  the  wife.     Hence  two  brothers  naf 

marry  two  iiders,  or  father  and  fon  a  mother  and  daughter:  or  if 

a  brother  and  fitter  marry  two  perfons  not  related,  and  the  brother 

and  fifter  die,  the  widow  and  widower  may  intermarry ;  for  though* 

I  am  related  to  my  wife's  brother  by  affinity,  I  am  not  fo  to  mj 

wife's  brother's  wife,  whom,  if  circumilancca  would  admit)  it 

would  not  be  unlawful  for  me  to  mairy. 

(3)  A  CQnlr:x^  per  verba  de pritfenti  tempore  ufed  to  be  confi- 
dered in  the  ecclcfiafllcal  courts  spfum  nuUrimomum^  and  if  either 
party  had  afterwards  married,  this,  as  a  fecond  marriage,  wonU 
h»ve  been  annulled  in  the  fpiritual  courts,  and  the  firft  coDtn& 
•nforced.    $ee  an  iollance  of  it  4  Co.  29.   But  as  this  pre-cngi^ 

BCflt 
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H»  otiiet  fort  of  difabilitks  Ite  thofe  whkb  ai^  created^ 
Icaft  €oforced|  by  the  mttiii€ipal  iawa.  And'thotigh 
of  tbrm  AQay  be  grounded  on  natural  laWj;  jet  they  are 
dcA  by  the  laws  of  tke  laddi  not  fo  much  hk  the  light  of 
noral  offence,  as  on  account  of  the  ciril  inconyeniences^ 
dicaiw  after  them.  ThefeciTil  difabilities- make  the  con- 
void  ai  initio,  and  not  merely  voidable  i  not  that  they 
ve  a  coQ^A  already  formed,  but  they  render  the  par-  [  436  ] 
icapable  of  forming  any  contra'd):  at  all;  they  do  mc  put 
ier  thofe  who  are  joined  together^  but  they  pid^iouflf 
\r  thejun£lion.  And,  if  any  perfons  under  tbefeUgal 
acities  come  together^  it  iS' a  meretricious^. and  ootar 
monial,  union. 

The  firft  of  thefe  legal  difabilities  Is  a  prior  marriage, 
ving another  hufband  o?  wife  living;  in  wfakh  cslky  be- 
the  penalties  confequent  upon  it  as  a  fclony(4)|  the  fe* 
marriage  is  to  all  intents  and  purpofes.vioidf /» <{K>Iygamy 
I  condemned  both  by  the  law^f  the  t^m  teftannniti  and 
lolicy  of  all  prudent  ftates,  efjpeciall^  in  th^e  nordiem 
ites.  And  Juflinian,  even  in  the  climate  of  modern 
ey,  is  exprefs  ^^  that  ^^  duas  uxores  eodetn  tempore  hakert 
n  Vtcetr 


The  next  legal  difability  fs  wanf  of  ag^TT  This  is  fuf- 
it  to  avoid  all  otl^er  contrafls,  on  accduat  of  the'  imbe- 

of  judgment  in  the  parties  con  trading;  afortkrithert^ 
it  ought  to  avoid  this,  the  moft  impbftaht  cohtra£k  of  any. 
«fore  if  a  boy  under  fourteen,  or  a  girl  under  twtlve 
I  of  age,  marries,  this  marriage  is  only  iiiirhoate  and  im« 
;£l ;  and,  when  either  of  them  comes  to  the  age  of  con- 

t  Bro.  Mr.  tit.  Bajiatdyy  pf.  S.  ^  /ij/f.  I.  lo.  6. 


can  no  longer  be  carried  into  effed  at  a  marriage,  I  think  we 
now  be  aflured  that  it  will  never  more  be  an  impediment  to  a 
quent  marriage  aJ&ually  folemnizcd  and  confummated* 
)  Seethe  exceptions,  4V0L  164* 

Vol.  !•  P  p  fcnt 
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{ent  aforefaid,  they  may  difagree  and  declare  the  marriage 
void,  without  any  divorce  or  fentence  in  the  fpiritaal  couxt«  - 
This  is  founded  on  the  civil  lavir'.    But  the  canon  law  pays  a 
greater  regard  to  the  conftitution,  than  the  age,  6l  the  par- 
ties'^j  for  if  they  are  haiiles  ad 'matrirmmum^  it  is  a  good 
marriage,  whatever  their  age  may  be.     And  in  our  law  it  is 
fo  far  a  marriage^  that,  if  at  the  age  of  confent  they^  agree  to 
continue  together^  they  need  not  be;  married  again  ^    If  the 
hulband  be  of  years  of  difcretion*  and  the  wife  under  twdvci 
when  flie  comes  to  years  of  difcretion  he  may  difagree  as 
well  as  (he  may:  for  in  contrails  the  obligation  moftbe 
mutual^  both  mud  be  bound,  or  neither (5):  andfoitis, 
v'ue  viffoi  when  the  wife  is  of  years  of  difcretion^  and  die 
hufband  under  "• 

C  437  ]  3*  Another  incapacity  arifcs  from  want  of  confent  of 
parents  or  guardians.  By  the  common  law^  if  the  parties 
themfelvcs  were  of  the  age  of  confent,  there  wanted  no  odier 
concurrence  to  make  the  marriage  valid:  and  this  wasagre^ 
able  to  the  cahon  law.    But^  by  feveral  ftatutes%  penalties 

1  Leon.  CoMflit,  109.  ■  JMJ9 

k  Dental.  /.  4:  t'u,  1.  f«.  3.  n  6  &  7  WjH.  III.  c.  6.  7  ft  IW. 

^  Co.  Lite.  79«  IIL  c  35*     10  Aod.  c.  t^. 


•^M^i^ 


(5)  This  propoiition  is  too  generally  exprefled;  for  Uiotsie 
various  contrafls  between  a  perfon  of  full  age  and  a  minor,  imriscli 
the  former  is  bound  and  the  latter  is  not.  The  authbritict  fcem 
deciiive  that  it  is  true  with  regard  to  the  contradt  of  marriage  refer- 
red to.  thq  ages  of  I4and  12  ;  but  it  has  alfo  long  been  deariy  fo' 
tied  that  it  is  not  true  with  regard  to  contradls  for  marriage  reftncJ 
to  the  minority  under  twenty-oiie. 

For  where  there  are  mutual  promifes  to  marry  betweea  tws 
perfons,  one  of  the  age  of  2 1  and  the  other  under  that  age,  the 
firil  is  hound  by  the  contrail,  and  on  the  iide  of  the  minority 
voidable ;  or  for  a  breach  of  the  promife  on  the  part  of  the  perfcs 
of  full  age,  the  minor  may  maintain  an  adlion  and  recover  daso»p» 
bat  no  adlibn  cab  be  maintained  for  a  (imilar  breach  of  the  cootrtft 
on  t!ie  fldc  of  theiminof.  Holt  v.  Ward  Clarencieux,  Sir*  957-^ 
r. /V/cr^.  175.  27y. 
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of  loo/.  are  laid  on  fvcry  clergyman  who  marries  a  couple 
either  without  publication  of  banils  (which  may  give  notice 
to  parents  or  guardians)  or  without  a  licence,  to  obtain  which 
the  confent  of  parents  or  guardians  mud  be  fworn  to  (6).  And 
by  the  ftatute  4  &  5  Ph.  and  M.  c.  8.  whofoever  marries  any 
woman  child  undfr  the  age  of  fizteen  years,  without  confent 
of  parents  or  guardijns,  (hall  be  fubje£l  to  fine,  or  five  years 
imprifonment :  and  her  tftate  during  the  hu{band'8(7)  life  (hall 
go  to  and  be  enjoyed  by  the  next  heir.  The  civil  law  in- 
deed required  the  confent  of  the  parent  or  tutor  at  all  ages ; 
unlcft  the  children  were  emancipated,  or  out  of  the  parents 
power  *:  and  if  fuch  confent  from  the  father  was  wanting, 
die  marriage  was  null,  and  the  children  illegitimate  ^  but 
the  confent  of  the  mother  or  guandians,  if  unrcafonably  with- 
held, might  be  redrefied  and  fupplied  by  the  judge,  or  the 
preGdent  of  the  province  ^  :  and  if  the  father  was  non  cotnposp 
a  fimilar  remedy  was  given'.  Thefe  provi(ions  are  adopted 
and  imitated  by  the  French  and  Hollanders,  with  this  differ- 
CDce :  that  in  France  the  fons  cannot  marry  without  confent 
ff(  parents  till  thirty  years  of  age,  nor  the  daughters  till 
twenty-  five '  i  and  in  Holland,  the  fons  are  at  their  own  dif- 
pofal  at  twenty  five,  and  the  daughters  at  twenty  ^  Thus 
hath  (tood,  and  thus  at  prefent  (lands,  the  law  in  other  neigh- 
houring  countries.     And  it  has  lately  been  thought  proper 

•  F/*.  13.  s.  2,  ^  tS.  •  Domat.  of  dowries,  §  1.  Moatef^. 

p  Ff.  I.  S*  >>•  Sp«  '"  ^3- 7* 

\  CU.  5*  4.  It  dT  so,  t  Vmmiti  im  hfi,  /,  i .  /.  io> 

•  Inft*  1.  lO.  I.    • 


,  (fi)  ^1  ^^  ^^  ^^*  I^*  <^*  33*  ^'  7*  >f  8^y  dei^gyman  (haU  mar- 
ly a  couple  out  of  a  church  or  a  public  chapel,  where  banns  had 
heen  ufually  publiflied  liicfbre  17541  unlefs  by  fpecial  licence  trom 
tlie  archbifhop;  or  (hall  marry  them  without  a  licence,  or  pubHca« 
tioo  of  banns;  he  (hall  bft  guilty  of  felony,  and  (hall  be  tranfported 
for  14  years.  And  th^  have  been  tnfUnces  of  convidions  for  this 
oAcoce*  ^ 

(7 )  The  conftru£Uoii  #f  the  Ibtute  feems  to  be,  that  it  (hall alb 
go  to  the  next  hdr  during  the  Cfe  of  the  wife^  evea  after  the  death 
i|f  the  bu(band.  x  Browti.  th.  X^.  23 .  But  the^9ntrary  has  been 
ilectdedln  the  exchequer*  JM.  73. 

Pp  «  to 
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to  introduce  fomcwhat  of 'the  fame  policy  into  oar  lawSi 
by  ftatute  26  Geo.  II.  c  33.  whereby  it  is  enacted,  that  all 
marriages  celebrated  by  licence  (for  banns  fu{^fe  notice} 
where  either  of  the  parties  is  under  twenty-^one,  (oot  being 
[  438  ]  avwidow  or  widower^  who  are  fappofed  emancipated^)  with- 
out the  confent  of  tlie  father^  or,  if  he  be  not  lining,  of  tU 
mother  or  guardians  (8),  (ball  be  abfolittely  void.  A  hke  pro* 
vifion  is  made  as  in  the  civil  law,  where  the  mother  or  guar- 
dian is  fjon  compos ,  beyond  fea,  or  nnreafonably  froward,  to 
difpenfe  with  fuch  confent  at  the  difcretion  of  the  lord  chan* 
cellor :  but  no  provifion  is  made,  in  cafe  the  father  (hoold 
labour  under  any  mental  or  other  iticapacity  (9).  Much  may  be, 
and  much  has  been  faid,  both  for  and  againft  thysinnovatioa 
upon  our  antient  laws  and  conftitution.  Oa  the  one  band) 
it  prevents  the  clnndeftine  marriages  of  nMnoxs,.  which  aic 
often  a  ten ible  inconvenience  to  thoie  private  families  wber^ 
tn  they  happct?.  On  the  other  hand,  reftraints  upon  mar« 
rjages,  efpecially  among  the  lower  clafs,  are  evident^  detri* 
mental  toth^  public,  by  hindering  the  increafeof  the  peepki 
and  to  religion  and  morality,  by  encouraging  licetttioafoe6 


(  8 )  A  matter  of  fuel?  importance  deferve*  to  be  more  particularff 
ftatcd  :  the  party  under  age  maiT}ing  by  licence,  if  a  minor,  and 
not  havinjr  been  married  before,  muft  have  the  confent  of  a  father* 
if  living;  if  he  be  dead,,  of  a  guardian  tawfully  afpoinfed\  if  there 
be  no  fuclv  guardian,  then  of  the  mother  if  (he  is  unmarried;  3F  there 
be  no  mother,  then  of  a  guardian  appointed  by  the  court  of  cbas- 
cer)'.  The  guardian  whofe  confent  is  interpofed  between  that  of  tbe  . 
fether  and  that  of  the  mother,  mtxft  cither  be  a  tcftamcntary  guar* 
dian  appointed  by  the  father*s**wiU,  or  a  guardian  appointed  bj 
chancery ;  or  if  there  is  no  fuch  guardian,  and  the  minor  is  under 
the  age  of  fourteen,  and  has  lands  by  dcfcent,  perhaps  the  confent  of 
a  focage  guardian  would  be  fufficieat;.  thoagh  ft  might  not  be  pni- 
dent  to  rely  up^n  k  alone,  and  fuch-  an  early  marriage  now  fddont 
happens. 

(9)  I'he  wore!*  of  the  ftatute  are,   **  if  any  fuch  guardian,  or 

mother,  or  any  offhemy.  whofe  confent  Ts  madie  nefcei&ry,  (ball  be 

non  compos  mentis  y*  t3c*     Under  the  words  atig^  rftiewif  I  conceive 

that  the  chaoceibr  would  think  himlelf  enadblcd  to  oonfeat  ftf  > 

father,  \xhok  confent  it  was  thus  impoffible  to  obtaio*      » 

-}  and 
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and  debauchery  among  the  Angle  of  both  fexes ;  and  thereby 
deftroying  one  end  of  fociety  and  government,  which  is  con^ 
cabitu  prokibare  vago.  And  of  this  laft  inconvenience  the  Ro- 
man laws  were  fo  fenfible,  that  at  the  fame  time  that  they 
forbad  marriage  without  the  confent  of  parents  or  guardians, 
they  were  lefs  rigorous  upon  that  very  account  with  regard  to 
other  reftraints:  for,  if  a  parent  did  not  provide  a  hufband 
for  his  daughter,  by  the  time  (he  arrived  at  the  age  of  twenty- 
five,  and  (he  afterwards  made  a  flip  in  her  conduct,  he  was 
not  allowed  to  difmherit  her  upon  that  account ;  **  quia  non 
•*  Jua  culpa^fed parentumy  id  commi/ljfe  cognofcitur\** 

4.  A  FOURTH  incapacity  is  want  of  reafon;  without  a 
competent  {hare  of  which,  as  no  other,  fo  neither  can  the 
matrimonial  contra£l  be  valid  "^^  It  was  formerly  adjudged, 
that  the  iflue  of  an  idiot  was  legitimate,  and  confequently 
that  his  marriage  was  valid.  A  (Irange  determination !  (ince 
confent  is  abfolutely  requiHte  to  matrimony,  and  neither 
idiots  nor  lunatics  are  capable  of  confenting  to  any  thing. 
And  therefore  the  civil  law  judged  much  more  fenfibly  when 
it  made  fuch  deprivations  of  reafon  a  previous  impediment ; 
though  not  a  caufe  of  divorce,  if  they  happened  after  mar*  [  439  ^ 
riage  '•  And  modern  refolutions  have  adhered  to  the  reafon 
of  the  civil  law,  by  determining  r  that  the  marriage  of  a  lu- 
natic, not  being  in  a  lucid  interval,  was  abfolutely  void. 
But  as  it  might  be  difficult  to  prove  the  exa£l  (late  of  the  party^s 
mind  at  the  actual  celebration  of  the  nuptials,  upon  this  ac- 
count (concurring  with  fome  private  family*  reafons)  the  fta- 
tute  15  Geo.  IL  c.  30.  has  provided  that  the  marriage  of  lu- 
natics and  perfons  under  phrenzies  (if  found  lunatics  under  ^, 
commifTion,  or  committed  to  the  care  of  truftees  by  any  a£lo£ 
parliament)  before  they  are  declared  of  found  mind  by  die  lord 
chancellor  or  the  majority  of  fuch  truftces,  fhall  be  totally 
f  oid  (10). 

■  M«.  11$.  ^xi.  y  Morrifon^s  cafe,  cor«M  Z>«/«far. 

w  I  Roll.  Abr.  357.  s  See  private  a^s  23  Geo.  II.  c.  6. ' 

«  Ff,  23. tit,  1.LZ.&  tit.  a  /.  16, 


(to)  Till  the  a  &  3  £dw..  VL  c«  21.  the  clergy  in  this  country 
were  prohibttfd  to  mwyi  hy  vaiiut^  laws  and  caiumt|  a  ftatute  b 
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Lastly,  the  parties  mud  not  only  be  willing  and  able  to 
contra£t,  but  actually  mud  contraft  themfelves  in  due  form 
of  law,  to  make  it  a  good  civil  marriage.  Any  contra£)  mndcf 
per  verba  de  prefettti^  or  in  words  of  the  prefint  tenfe,  and 
in  cafe  of  cohabitation /fr  verba  de  future  alfo,  between  per- 
fons  able  to  contra£i,  was  before  the  late  ad  deemed  a  ?alid 


the  3 1  Hen.  VIII.  c.  14.  haTing  even  made  it  felony.   Bot  the  kgi- 

flature  by  2  &  3  Edw.  VI.  c.  2 1 .  nrpealed  the  laws  and  canons  wUdi 

impofed  that  fevere  reilrifiion  upon  the  clergy,  and  granted  them 

the  fame  indulgence  that  the  laity  enjoyed.     The  preamble  to 

that  ilatute,  as  almoft  all  the  preambles  to  the  ftatutes  in  that 

(hort  reign,  is  exprcifed  with  a  remarkable  degree  of  eloquerce; 

**  Although  it  were  not  only  better  for  the  eftimatton  of  priciU 

**  and  other  minifters'  in  the  church  of  God,  to  live  chafle,  foIe,and 

*^  feparate  from  the  company  of  women,  and  the  bond  of  maniage* 

<<  but  alfo  thereby  they  might  the  better  intend  to  the  adminif- 

*^  tration  of  the  gofpel,  and  be  lefs  intt  icated  and  troubled  whh 

'<  the  charge  of  houfehold,  being  free  and  unburthened  from  the 

*<  care  and  cofl  of  Bnding  wife  and  children ;  and  that  it  were  moft 

•*  to  be  wiihed,  that  they  would  willingly  and  of  their  fclves  en- 

**  deavour  themfelves  to  a  perpetual  chaility  and  abftinence  from 

••  the  ufe  of  women:  yet,  forafmuch  as  the  contrary  hath  rather 

'^  been  feen,  and  fuch  undeanlinefs  of  living,  and  other  great  incon* 

**  veniencies  not  meet  to  be  rehearfcd,  have  followed  of  compelled 

«<  chaftity,  and  of  fuch  laws  as  have  prohibited  thofe  the  godly 

•«  ufe  of*  marriage ;  it  were  better,  and  rather  to  be  fuffcred  in 

''  the  commonwealth,  that  thofe  which  could  not  contain,  IhouUf 

*'  after  the  cpuofel  of  fcnpture,  live  in  holy  marriage,  than  fdgn* 

"  cdly  abufe  with  worf;;  enormity,  outward  chaflity  or  fingle 

*•  life."    But  this  ftatute,  like  all  the  other  reforms  in  the  church, 

was  repealed  by  queen  Mary,  and  it  was  not  revived  again  till  the 

J  Ja.  I.  c.  25.  though  the  thirty-nine  articles  had  been  paSed 

in  convocation  in  the  fifth  year  of  the  reign  of  queen  Elisabeth; 

the  3  2d  of  which  declares,  that  ft  is  lav/ful  for  the  bi(hops,  prieh 

and  deacons,  as  for  all  other  chriician  men,  to  marry  at  their  owb 

difcretion. 

The  clerks  in  chancery,  though  laymen,  were  not  allowed  to 

marry  till  the  14  &  15  Hen.  VIII.  c.  8.     And  no  lay  doAorof 

civil  law,  if  he  was  married,  could  exercife  any  ecdcfiaftical  jarif- 

dlftion  till  37  Hen.  VIII.  c  7.    2  Bum.  Ec.  L^^\%n 

marriage 
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narriage  to  many  purpofes }  and  the  parties  might  be  com- 
teiled  in  the  fpiritual  courts  to  celebrate  4t  in  facii  ecclcfun* 
tut  thcfe  verbal  contracts  are  now  of  no  fbrcei  to  compel  a 
uture- marriage*.    Neither  is  any  marriage  at  prefent  valid, 
bat  is  not  celebrated  in  fome  pari(h  church  or  public  cha«i^ 
d  ( 1 1 ),  unlefs  by  difpenfation  from  the  archbifliop  of  Canter- 
bury.   It  mud  alfo  be  preceded  by  publication  of  bannny  or  by 
icence  from  the  fpiritual  judge.    Many  other  formalities  are 
ikewife  prefcribed  by  the  a£t ;  the  negled  of  which,  though  ' 
tcnaly  does  not  invalidate  the  marriage.     It  islieJd  to  be  alfo 
ficntial  to  a  marriage,  that  it  be  performed  by  a  perfon  in  or* 
lers  ^ ;  though  the  intervention  of  a  prieft  to  folemnize  this 
;ontra£l  is  mcxc\j  juris  pofitivi^  and  not  juris  naturalis  out  tS^ 
ttfti:  ft  being  faid  that  pope  Innocent  the  third  was  the  firft 
vho  ordained  the  celebration  of  marriage  in  the  church*  i  be- 
ore  which  it  was  totally  a  ci?i]  contract.   And,  in  the  times  of  [  4^0  1 
he  grand  rebellion^  all  marriages  were  performed  by  the  juf- 
ices  of  the  peace ;  and  rhefe  marriages  were  declared  valid, 
rithout  any  frefli    foleninization,    by  ftatute   12  Car.  II. 
;•  33*     But,  as  the  lawnow  (lands,  we  may  upon  thfe  whole 
oIlc£l,  that  no  marriage  by  the  temporal  law  is  ipfi  faifg 
md^  that  is  celebr:rted  by  a  perfon  in  orders,  in  a  parifli 
hurch  or  public  chapel  (or  elfewhere,  by  fpecial  difpenfation) 
—if)  purfuance  of  banns  or  a  licence,«^between  fingle  per- 

«  Stot.  ft6  Geo.  II,  c.  33.        b  5gi]c.  n^        c  Moor.  170. 


t*i 


(11)  The  marriage  a6l  requires*  that  the  marriage  fhall  be  cele- 
lated  in  fome  parifh  church  or  public  chapel,  where  banns  had 
een  ufually  publifhed ;  1.  e>  before  the  25th  of  March  1 754.  In  con* 
^qoence  of  tbisconilrudioni  the  court  of  king's  bench  were  obHged 
D  declare  a  marriage  void,  which  had  been  folenmized  in  a  chapd 
re&cd  ii)  1765.  {Doug.  659.)  And  as  there  \^ere  many  maxv 
iages  equally  defefUve,  an  a£t  of  parliament  was  inunediately 
ailed,  which  legalized  all  marriages  celebrated  in  fuch  churches 
r  chapels,  fince  the  pafilng  of  the  marriage  ?lQl\  and  it  alfo  in« 
emnificd  the  clergymen  from  the  penalties  they  had  incurred. 

P  p  4  fona. 
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0 

fons,— conieadng,*— of  foiind  mind,— and  of  die  age  o( 
twenty-one  ycar!s;«— or  of  the  age  of  fourteen  in  males  and 
twelve  uvfeipales,  with  confentof  •  parents  or  guardians,  or 
without  it)  in  cafe  of  widowhood*  And  no  marriagis  is  vM- 
<ibU  by  the  ecclefiaftical  law,  after,  the  death  of  either  of  the 
parties, 'nor  daring  their  liyes,  unlefs  for  the  canonical im* 
pediments  of  pre-contrafly  if  that  indeed  ftill  exifls)  of  coo- 
fanguinity ;  and  of  affinity,  or  corporal  imbecility^  fubfittog 
previous  to  their' marriage. 

II.  I  4M  next  to  confider  the  manner  in  which  marriagei 
may  be.  diflblved ;  and  this  is  cither  by  deathj  or  divorce. 
There  are  two  kinds  of  divorce,  the  one  total,  the  otfa^  par* 
tial;  the  ojpie  a  vinculo  matripumii^.  the  other  merely  4  moffr 
et  thoro*  .  The  total  divorce,  a  vinculo  matrimouu^  mud  be 

.  for  fome  of  the  canonical  caufes  of  impediment  befbre-mea- 
tioneds  at^d  thofe,  exifiing  before  the  marriage^  as  is  alwajft 
the  cafe  in  confanguinity ;  not  iUpfnrenient,  or  arifing  ofier^ 

/'^  nvardsf  as  may  be  the  c^c  in  affinity  or  cotporal  imbedli* 
ty(i2).  For  in  cafes  of  (ot:^)  divorce,  the  marriage  is  de* 
cUred  null,  as  having  been  abfolutely  unlawful  ai  initio;  v4 
the  parties  arp  therefore  feparated  pro  falute  animarum:  for 
which  reafon,  as  was  before  pbferved,  no  div^prce  can  be  ob- 
/  tained,  but  4u"ng  ^1}^  life  of  the  parties.  The  iffiie  of  focb 
marriage  as  is  thus  entirely  difiblved,  are  baftards**. 

Divorce  a  men/a  et  thoro  Is  when  the  marriage  is  juft  and 
lawful  ab  initio^  and  therefore  the  law  is  tender  of  difibhiBg 
it  \  but,  for  fome  fupervenient  caufe,  it  becomes  improper  ur 

^  Cv.  Lict.  235. 

(12)  Corporal  imbecility  may  arife  after  the  murriagef  vUeli 
will  not  thdn  vacate  the  marriage,  becaufe  there  was  nefrattd ^ 
the  original  contrad;  and  one  of  the  ends  of  marriage,  w.  tKc 
legitimate  procreation  of  children,  may  have  been  anfwardf  but  00 
kindred  by  affinity  can  happen  fubfequently  to  the  marrnge;  fbr  tt 
affinity  always  depends  upon  the  previous  marriage  of  one^  tke 
parties  fo  related;  if  a  hufband  and  wife  are  not  fo  related  at  tbt 
time  of  the  marriage,  they  never  can  become  fo  afterwards. 

impoiBblc 
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impoffible  for  the  parties  to  live  together :  as  in  the  cafe  of 
intolerable  ill  temper,  or  adultery,  in  either  of  the  parties* 
For  the  canon  law,  which  the  common  law  follows  in  this 
cafe,  deems  fo  highly  and  withfuch  myfterious  reverence  of 
the  nuptial  tie,  that  it  will  not  allow  it  to  be  unloofed  for 
wnj  caufe  whatfoever,  that  arifes  after  the  union  is  made. 
And  this  is  faid  to  be  built  on  the  divine  revealed  law; 
though  that  exprefsly  afligns  incontinence  as  a  caufe,  and 
indeed  the  only  caufe^.  why  a  man  may  put  away  his  wife 
and  marry  another  ^.  The  civil  law,  which  is  partly  of  pa<» 
gan  original,  allows  many  caufes  of  abfolute  divorce ;  and 
fome  of  them  pretty  fevere  ones :  (as  if  a  wife  goes  to  the 
theatre  or  the  public  games,  without  the  knowlege  and  coa- 
fent  of  thehufband^)  but  among  them  adultery  is  the  prin- 
cipal, and  with  reafon  named  the  fird^.  But  with  us  in 
England  adultery  is  only  a  caufe  of  feparation  from  bed  and 
board^:  for  which  the  bed  reafon  that  can  be  given,  is,  that 
if  divorces  were  allowed  to  depend  upon  a  matter  within 
the  power  of  either  of  the  parties,  they  would  probably  be 
extremely  frequent ;  as  was  tlie  cafe  when  divorces  were 
allowed  for  canonical  difabiiities,  on  the  mere  confeilioa 
of  the  parties*,  Which  is  now  prohibited  by  the  canons^  (13)* 
However,  divorces  a  vinculo  tnatrimonii^  for  adultery,  have 
of  late  years  been  frequently  granted  by  a&  of  parlia-^ 
ment  (i4). 

^  Matt.  SIX.  9.  ^  Moor.  6S3. 

'  Nvu,  J 17.  '  a  Mod.  314. 

ff  Cod.  5.  17.  8.  k  Can.  1603.  c.  105. 

m  I  .III  -  "■■  1...  11. 

(13)  A  hufi>and  cannot  obtain  a  divorce  in  the  eccleHaftical 
courts  for  the  adultery  of  his  wife  if  (he  recriminatesy  and  can 
prove  that  he  alfo  has  been  unfaithful  to  the  marriage  vow ;  thia 
feemt  to  be  founded  on  the  following  rational  precept  of  the  civil 
law,  judex  adukeni  ante  oculos  habere  debet  et  inqvirere^  an  maritus 
pudic}  vivenst  mulieri  quoque  bonos  mores  colendi  autor  fuerit*  Pers 
intquum  enim  vsdetur  effe,  ui  fmduiiiam  vir  ab  uxore  exigatj  quam  iffe 
non  exblbeai*     Ff.  48.  5.  13. 

(14}  To  prevent  divorces  a  vinculo  matrimonii  fipm  being  ob- 
p^ned  ia  parliament  by  fraud  and  coUiiiioni  the  two  houfes  not 

only 
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In  cafe  of  divorce  a  menfa  et  ihoro^  the  law  allows  alhnon^ 
to  the  wife:  which  is  that  allowance,  which  is  made  to  -^ 
woman  for  her  fupport  out  of  the  hufband's  eftate :  bein^ 
fettled  at  the  difcretion  of  the  ecclefiaftical  judge,  on  conG« 
deration  of  all  the  circiynftances  of  the  cafe.     This  is  fome- 
tipoes  called  her  eJlovers\  for  which,  if  he  refufes  paymcDf, 
there  is  (befides  the  ordinary  procefs  of  excommunication)  a 
writ  at  common  law  de  e/loveriis  he^endu^  in  order  to  recover 
it  ^     It  is  generally  proportioned  to  the  rank  and  quality  of 
[  442  ]  the  parties.    But  in  cafe  of  elopement,  and  living  widi  an 
adulterer,  the  law  allows  her  no  alimony". 

• 

III.  Having  thus  (hewn  how  marriages  may  be  made,  or 
dlflblved,  I  come  now,  ladly,  to  fpeak  of  the  legal  conic- 
queuces  of  fuch  m^^king,  or  diflblution. 

By  marriage,  the  hufband  and  wife  are  one  perfon  in  law": 
that  IS,  the  very  bting  or  legal  exiftence  of  the  woman isfuf- 
pended  during  the  marriage,  or  at  lead  is  incorporated  and 
confolidated  into  that  of  the  hufband :  under  whofe  wingi 
prote£lion,  and  cover,  (he  performs  every  thing ;  and  is 
therefore  called  in  our  law  frcnch  7if erne-covert, foimina  vm 
cooperta  \  is  fiiid  to  be  covert-baron,  or  under  the  proteflion 
\  and  influence  of  her  hufband,  her  baron,  or  lord ;  and  her 
\  condition  during  her  marriage  is  called  Iier  coverture  {tfl* 

1  X  Lev.  6«  <"  Cowd.  tic.  Alimony.  "  Co.  Litt*  iii* 

only  examine  witnefles  to  be  convinced  of  the  adultery  of  the 
wife,  but  they  require  alfo  that  the  hufband  fhall  have  obtained  1 
fcntcnce  of  divorce  in  the  fpiritual  courts,  and  a  verdiA  with  da- 
mages jn  a  court  of  law  from  fome  one  who  has  had  criminal  in- 
tcrcourfe  with  the  wife. 

(15)  Whz^tcvcr  may  be  the  ongin  of/anr-covert,  it  is  not  per- 
haps unworthy  of  obfervation,  tbat  it  nearly  coirefponds  in  it's 
(ignifications  to  the  Latin  word  wtf>fa  ;  for  t!\at  is  derived  d  m»- 
hendof  L  e.  tegendo,  becaufe  the  modefly  of  the  bride,  it  is  faid, 
was  fo  much  confultcd  by  the  Romans  upon  that  delicate  occafioqi 
•  that  flie  was  led  to  her  huff.and's  hqme  covered  w:th  a  veil. 

Vfot 
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Upon  this  principle,  of  an  union  of  perfon  in  hufb^nd  and 
wifcydepend  almoftall  the  legal  rights,  duties,  and  difabilities, 
that  either  of  them  acquire  by  the  marriage.  I  fpeak  not  at 
prefent  of  the  rights  of  property,  but  of  iuch  as  are  merely 
perfonaL  For  this  reafon,  a  man  cannot  grant  any  thiug  to  his 
wife,  or  enter  into  covenant  with  her**,  for  the  grunt  would 
be  to  fuppofe  her  feparate  exiftencc :  and  to  covenant  with  her, 
would  be  only  to  covenant  with  himfclf(  iti) :  and  therefore  it 
is  alfo  gt^nerally  true,  that  all  compacts  made  between  huf<» 
•band  and  wife,  when  fingle,  arc  voided  by  the  intermarriage  '. 
A  woman  indeed  may  be  attorney  for  her  hufband  <;  for  that 
implies  no  feparation  from,  but  is  rather  a  reprefenution  of, 
her  lord.  And  a  hufband  may  alfo  bequeath  any  tiling  to  his 
wife  by  will ;  for  that  cannot  take  effe£l  till  the  coverture  W 
determined  by  his  death  ^  The  hufband  is  bound  to  provide 
his  wife  with  neceflaries  by  law,  as  muchashimfelf:  and  if 
(he  contrads  debts  for  them,  he  is  obliged  to  pay  them  •;  but, 
for  any  thing  befides  neceflaricSyhc  is  not  chargeable'(  1 7),  Alio 
if  a  wife  elopes,  and  lives  with  another  man,  the  hufband  is  r  j^^  -1 
not  chargeable  even  for  neceflaries  " ;  at  leaft  if  the  perfon^ 
who  furnifiies  them,  is  fufficiently  apprized  of  her  elopement^. 
If  the  wife  be  indebted  before  marriage,  the  hfifband  is  bound 
afterwards  to  pay  the  debt ;  for  he  has  adopted  her  and  her 
circumftances  together  '  (18}.   If  the  wife  be  injured  in  her 

«  Co.  Utt.  tit.  *  1 5vl«i.  tso« 

p  Cro.  Car  551.  •  *  Stnu  S47» 

\  F.  N.  B.  a>  '^  t  LcT.  5. 

r  Co.  Lite   lit*  *  3  Mod.  i86« 

•  SalJi*  lit* 


(16)  But  the  hufband  may  grant  to  the  wife  by  the  intervene 
tion  of  truftees;  Harj^.  Co.  Lift,  30 1  and  he  may  furrender  a  copy- 
hold  to  her  ufe.  4  Co.  29. 

(17)  What  are  neceffaries  muft  be  afcertained  by  a  jury  from  the 
rank  and  circumflances  of  the  hu/band* 

(  18)  But  though  the  hufband  has  bad  a  great  fortune  with  his 
wife,  if  fhe  dies  before  him,  he  is  not  liable  to  pay  her  debts  con« 
tra£led  before  marriage,  either  in  law  or  equity,  unlefs  there.ts 
fbme  part  of  her  perfoaal  property  which  he  did  not  reduce  into 

his 
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pcrfon  or  her  property,  flie  can  bring  no  adion  for  Tcdrcli 
without  her  hufband's  concurrencei  and  in  his  name,  as  well 
as  her  own  ^  :  neither  can  ihe  be  fued,  without  making  the 
hufband  a  defendant  ^    There  b  indeed  one  cafe  where  the 
wife  (hall  fue  and  be  fued  as  a  feme  fole,  viz,  where  the  huf- 
band has  abjured  the  realm,  or  is  bantfhed  *,  for  then  be 
is  dead  in  law  ( 19}  ;  and,  the  hufband  being  thus  difabled  to 
fue  for  or  defend  the  wife,  it  wou!d  be  mod  unreafonible  if 
ihe  had  no  remedy,  or  could  make  no  defence  at  all.  In  crimi- 
nal profecutions,   it  is  true,  the  wife  may  be  indited  and 
puniQied  feparately  ^'j  for  the  union  is  only  a  civil  union.  But, 
in  trials  of  any  fort,  they  are  not  allowed  to  be  evidence  for,or 
againft,  each  other  ^:  partly  becaufe  it  is  impoflible  their  tef- 
timony  (hould  be  indifferent ;  but  principally  becaufe  of  the 
union  of  perfon  :  and  therefore,  if  they  were  admitted  to  be 
wunefles^r  each  other,  they  would  contradifl  one  maxim  of 
law,  **  nemo  in  propria  canja  teftis  tffe  debet  \^*  and  xiagainfiti^ 
other,  they  would  contradi£l  another  maxim,  *^  nemo  tenetttr 
^*  fiipfam  accufare  (20)."    Butj  where  the  offence  is  dircflly 

,  y  Salk.119.     iRolI.  Abr.  347.  b.  i.  c.  41.) 
"»  Bro,  Err^r.   173.      i  Leon.  312.        «  Co.  Litt.  133. 
9  Sid.  lao.     This  ^s  alfo  the  pradice        b  i  Hawk.  P.  C.  3. 
in  the  courts  of  Athens.    (Poit.  Anti(}u.         c  %  Hawk.  P.  C.  431. 

his  pofleflion  before  her  death,  which  he  muft  afterwards  rcco«r 
as  her  adminiftrator  ;  and  to  the  extent  gf  the  value  of  that  pro- 
pert}',  he  will  be  liable  to  pay  his  wife's  debts,  dumfoia,  which  rt- 
mained  undifcharged  during  the  coverture,   i  P.  IVms.  468. 

(19)  This  principle  has  lately  been  extended  ;  and  ft  has  beeo 
declHrd  by  ihe  court  of  king's  bench,  that  where  a  married  wo- 
man is  fcparatcd  from  her  hufband,  and  ii.  allowed  a  feparateinais- 
tenancc  by  dctd,  if  (he  then  contrads  debts,  Aie  may  be  fued  Ml 
feme  f oh.  Corbet  v.  Baron  Polocnwitz  and  wif<,   i  T.R.$*    The 

authority  of  this  dccifion  was  at  the  firfl  much  quefUoned }  but  it 
ftems  now  to  be  acquiefced  und^r. 

It  is  alfo  held,  that  if  the  wife  fpends  the  whole  of  her  fctd^ 
mcnt  and  allowance,  the  hufband  will  not  afterwards  be  liable  ertt 
for  necclTarics.     Ih, 

(20)  The  union  of  pcrfon  is  fcarce  fufEcicnt  to  account  forthi 
rule  of  law  J  for  the  confcffions  of  the  huiband  or  wife  arc  no  eti* 

dCBC< 
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againft  the  perfon  of  the  wife,  thta  rule  has  been  afuaH^  diC- 
pcnfed  with  <* :  and  therefore,  by  ftatute  3  Hen.  VII.  c.  a.  in 
Gzfe  a  woman  be  forcibly  taken  away,  and  married,  fiie  may 
be  a  witnefs  againft  fuch  her  hu(band,  in  order  to  conTi^ 
him  of  felony.  For  in  this  cafe  (he  can  with  no  propriety 
be  reckoned  his  wife  i  bccaufe  a  main  ingredient,  her  con« 
f«nty  was  wanting  to  the  contra£t ;  and  alfo  there  is  another 
maxim  of  law,  that  no  man  Ihall  take  advantage  of  his  own 
wrong :  which  the  raviflier  here  would  do,  if  by  forcibly 
marrying  a  woman,  he  could  prevent  her  from  being  a  wit-  [  444  ] 
nefs,  who  is  perhaps  the  only  witnefs,  to  that  very  fa&. 

In  the  ci?il  law  the  hu (band. and  the  wife  are  conGdered  as 
two  didind  perfons^  and  may  have  feparatc  cftates^  contradls, 
debts,  and  injuries*:  and  therefore,  in  our  ecclefiaftical  courts, 
a  woman  may  fue  and  be  fued  without  her  hu(band  *^  (2 1 }. 

'  State  trills,  vdl.  i.  Loid  Audley*i        *  C  </.  4.  11.  i« 
cafe.     StM.  633.  f  2  AoU.  Abr.  293.  " 

dence  againft  th^  other,  yet  the*  confeflioDS  of  the  party  are  legal 
evidence ;  but  the  better  reafon  feettis  to  be,  that  which  is  generally 
aifigned,  vht.  if  a  wife  were  a  witnefs  for  her  hufband,  fhe  would 
be  under  a  ftrong  temptation  to  commit  perjury ;  and  if  againft 
her  hufband,  it  would  be  contrary  to  the  policy-  of  marnage,  and 
might  create  much  domeftic  difTenfion  and  unhappincfs :  lb  vtcr 
^erfa  of  the  hu(band.  Bulf.  N.  P.  286.  But  this  rule,  !  fhould 
think,  ought  to  be  confined  to  cafes  where  the  hufband  or  wife  is 
a  party  in  the  a6lion  or  profecution;  yet  in  one  cafe  it  feems  to> 
have  been  held,  that  a  wife  ihall  not  be  called  in  any  cafe  to  give 
evidence,  even  tending  to  criminate  her  hufband.  2  T.  R*  263. 
If  this  be  true,  a  plaintiff  or  profecutor  may  have  the  benefit  of  the 
teilimony  of  the  one,  and  the  defendant  or  prifoner  cannot  have 
the  benefit  of  the  tcftimony  of  the  other  ;  bccaufe  the  evidence  of 
the  latter  would  tend  to  charge  the  former  with  perjury.  Surely 
in  fuch  cafes,  where  the  interefts  of  ftrangers  are  concerned,  the 
furtherance  of  public  juftice  is  a  coniideratic^  far  fuperior  to  the 
policy  of  marriage,  or  the  domeftic  ftrifes  of  the  witneffes. 

(21)  A  feme  covert  having  a  feparate  eftate,  may,  in  a  court 
of  equity,  be  fued  as  a  feme  fole,  and  be  proceeded  againft  with* 
out  her  hdband  ;  for,  in  refpe^l  of  her  feparatc   eftate,  (he  is 

looked 
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BuT»  though  our  law  in  general  confiders  man  and  wife 
as  one  perfon,  yet  there  are  fome  inftances  in  which  (he  is 
feparatdy  confidered;  as  inferior  to  him,  and  a£ling  bj  hit 
compulfion.  And  therefore  all  deeds  executed,  and  afit 
done,  by  her,  during  her  coverture,  are  void ;  except  it  be  a 
fine,  or  the  like  matter  of  record,  in  which  cafe  (he  muft  be 
folely  and  fecretly  examined,  to  learn  if  her  a<5t  be  voluntary^. 
She  cannot  by  will  devife  lands  to  her  hu(band,'unlefs  under 
fpecial  circumftances ;  for  at  the  time  of  making  it  (he  it 
fuppofed  to  be  under  his  coercion^  And  in  fome  feloniesi 
and  other  inferior  crimes,  committed  by  her,  through  con* 
ftraint  of  herhu(band,  the  law  excufcs  her*  (22);  batdiis 
extends  not  to  treafon  or  murder* 

Thb  hu(band  alfo  (by  the  old  law)  might  give  his  wife  mo* 
derate  correction''.  For,  as  he  is  to  anfwer  for  her  mi(beha- 
tiour,  the  law  thought  it  reafonable  to  intruft  him  with  this 
power  of  redraining  her,  by  domeftic  chaftifement,  in  the 
£ime  moderation  that  a  man  is  allowed  to  corre  A  his  apprcn" 
tices  or  children  \  for  whom  the  mafter  or  parent  is  a]fo  lia« 
ble  in  ibme  cafes  to  anfwer.  But  this  power  of  coneAkm 
was  confined  within  reafonable  bounds',  and  the  hu(band  was 
prohibited  from  uGng  any  violence  to  his  wife,  olHerquamd 
vtrurriy  ex  caufa  regiminis  et  cqftigatu>nij  uxorisfuae^  liciii  et  f*- 
thnahilittr  pertinet  ^.  The  civil  law  gave  the  hufband  d« 
L  445  ]  £^i^^>  ^  ^  larger,  authority  over  his  wife:  allowing  him,  ibr 
Ibmc  mifdcmcfnoTS  Jlage//isetjufii6us  acriterverUrareuxonm 
for  others,  only  modicam  cajligationtm  adh^er$\    But,  with 

f  Litt.  §  6699  670.  I   Moor.  S74. 

^  Qo.  Lilt,  z  la.  n  F.  N.  B.  So. 

I  I  Hawk. P.  C.  2.  n  Nwv,  xi7*  ui\.  Of  VaaLecown 

k  Uid.  130.  inUc. 

looked  upon  as  a  feme  fole.  2  Ver*  61 J^  And  in  a  court  of  equityi 
baron  and  fetne  are  conddered  as  two  diflind;  perfont,  and  theie- 
fore  a  wife  by  her  prochcin  amy,  may  fuc  her  own  hu(baDd. 
3  Cox.  P.  IVms.  39. 

(22)  This  conftraint  and  coercion  of  the  hufband  is  prefmncdf 
when  ^e  wife  is  in  company  with  the  huftand. 
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US  in  the  politer  reign  of  Charles  the  fecond,  this  power  of 
corre£lion  began  to  be  doubted  « :  and  a  wife  may  now  have 
fecurity  of  the  peace  againft  her  hufband  ^  ;  or,  in  return,  a 
htifbaiid  againft  his  wife  *^.  Yet  the  lower  rank  of  people, 
who  were  always  fond  of  the  old  common  law,  ftill  cbim 
and  exert  their  antient  privilege  :  and  the  courts  of  law  will 
(Ull  permit  a  hufband  to  reilraia  a  wife  of  her  liberty,  in  cafe 
ojf  any  grofs  m){bebaviour^ 

These  are  the  cliief  legal  effecls  of  marriage  during  the 
coverture  ;  upon  which  we  may  obferve^  that  even  the  dif- 
abilities,  which  the  wife  lies  under,  are  for  the  moft  part  in- 
tended for  her  prote£iion  and  benefit.  So  great  a  favourite 
it  the  female  fex  of  the  laws  of  England  (23}. 

o  I  Sid.  X1-3.     3Keb«  433.  4  Scra.  1207. 

P  2  Lev.  xiS.  r  Stra.  478.  875. 


'  (aj)  Nothing,  I  apprehend,  would  more  concilcate  the  good-^ 
will  of  the  fludent  in  favour  of  the  laws  of  England,  than  the  per« 
fuaiioB  that  they  had  fliewn  a  partiality  to  the  fcnoak  £ex.  But  I 
am  not  fo  much  in>  love  with  my  lubjedl  as  to  be  inclined  to  leave 
it  in  pofTeflion  of  a  glory  which  it  may  not  juftly  dcferve.  In  ad- 
dition to  what  has  been  obferved  in  this  chapter,  by  the  learned 
Commentator,  I  fhallhere  date  fome  of  the  principal  differences  ia 
the  Engliih  law,  refpe^Ung  the  two  fexes ;  and  I  fhall  leave  it  to 
the  reader  to  determine  on  which  fide  is  the  balance,  and  how  far 
this  comph'ment  is  fupported  by  truth. 

Huibandand  wife,  in  the  language  of  the  law,  are  ftiled  laroa  and 
Jhne:  the  word  baron,  or  lord,  attributes  to  the  hufband  not  a  very- 
courteous  fuperiority.  But  we  might  be  inchned  to  think  this 
merely  an  unnyeaning  technical  phrafe,  iPwe  did  not  recoiled^,  that 
if  the  baron  kills  his  feme,  it  is  the  fame  as  if  he  had  killed  a  (Iran. 
gcr,or  any  other  perfon ;  but  if  the  feme  kills  her  baron,  it  is  re- 
garded by  the  laws  as  a  much  more  atrocious  crime  ;  as  (he  not 
only  breaks  through  the  reilraints  of  humanity  and  conjugal  afFee* 
tign,  but  tlirows  off  all  fubjc£lion  to  the  authority  of  her  hufband. 
And  therefore  the  law  denominates  her  crime,  a  fpccies  of  trcafon, 
and  condemns  her  to  the  fame  puni(bment  as  if  fhc  bad  killed  the 
king.     And  for  every  fpecics  of  trcafon,  (though  ia  petit  treafoa 
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the  punifhment  of  men  was  oeoly  to  be  drawn  and  hanged,)  till  the 
30  Geo.  III.  c.  48.  the  fentence  of  women  was  to  be  drawn  and 
burnt  alive.  4  Vol.  204; 

By  the  common  law  all  women  were  denied  the  benefit  of  elirr^ ; 
and  till  the  3  and  4  W.  &  M.  c.  9.  they  received  Tentence  of  deatb^ 
and  might  have  been  executed,  for  the  firft  offence  in  fimple  tar- 
ceny,  bigamy,  manflanghter,  &c.  however  learned  they  werty 
mepdy  becaule  their  fex  precluded  the^  pofiibility  of  their  taking' 
holy  orders ;  though  a  man,  who  could  read,  was  for  the  jOune 
<nrime  fubje6l  only  to  burning  in  the  hand  and  a  few  months  im- 
pri(bnment.    4  Vol.  369. 

TheCe  are  the  principal  diftin&ions  hi  cnminul  matters  $  nowkt 
us  fee  how  the  account  ftands  with  regard  to  civd  rights. 

Inteflate  perfonal  property  is  equally  divided  between  males  mi 
females ;  but  a  fon,  though  younger  than  all  bis  iifters,  is  hdr  t» 
the  whole  of  real  property. 

A  woman's  perfonal  property,  by  marnage,  becomes  abfo- 
lutely  her  huiband's,  which  at  his  death  he  may  leave  entirely 
awsy  from  -her ;  but  if  he  dies  without  will,  (he  is  entitled 
to  one-third  of  his  perfonal  property,  if  he  has  children  ;  if  not, 
to  one-half.  In  the  province  of  York,  to  four-plinths  or  three- 
fourths. 

By  the  marnage,  the  hufband  is  abfolutely  m'after  of  the 
profiis  of  the  wife's  lands  during  the  coverture ;  and  if  he 
h2>  iiad  a  living  child,  and  furvivcs  the  wife,  he  retains  the  w^iolt 
of  tht.fe  lands,  if  they  are  ellatcs  of  inheritance,  during  his  life: 
but  tht:  v/ifc  i^  entitled  only  to  dower,  or  one-third,  if  (he  furvives, 
out  of  the  hufoaiid's  eftates  of  inheritance ;  but-  this  ihc  Las, 
wh<?ther  flic  has  had  a  child  or  not.  ' 

But  a  hufband  can  be  tenant  by  the  curtefy  of  the  truft  cftatcs 
of  the  wife,  though  the  wife  cannot  be  endowed  of  the  tiuft 
cftates  of  the  huiband.     3  P.  IVnis,  229. 

With  regard  to  the  prop.ity  of  women,  there  is  taxation  without 
reprefentation  ;  for  they  pay  taxes  without  having  the  hlnfrty  of 
voting  for  reprefentatives ;  and  indeed  there  feems  at  prcfent  no 
fubilantialreafon  why  fmgle  women  fhould  be  denied  this  privilege. 
Though  the  chaftity  of  women  is  protected  from  violence,  yet  a 
parent  can  have  no  reparation,  by  our  law,  from  the  feducer  of  his 
daughter's  virtue,  but  by  ftating  that  flie  is  hisfervant,  and  that  by 
the  confequcnces  of  the  fedudtion,  he  is  deprived  of  the  benefit  of 
her  labour :  or  where  the  feducer,  at  the  fame  time,  is  a  trcfpaffcr 
ujpon  the  clofe  or  prcmifes  of  the  parent.  But  when  by  fuch  forced 

circumflaxices 
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circumftances  the  law  can  take  cognizance  of  the  ofFencCy  juries 
dilregard  the  pretended  injury,  and  give  damages  commenfuratc  to 
the  wounded  feelings  of  a  parent. 

Female  virtue,  by  the  temporal  law,  is  perfe^y  expofed  to  the 
danders  of  malignity  and  fklfehood ;  for  any  one  may  proclaim 
in  converfation,  that  the  pureft  maid,  or  the  chafteft  matron,  is 
the  moft  meretricious  and  incontinent  of  women,  with  impunity^ 
or  finee  from  the  animadverfions  of  the  temporal  courts.  Thus  fe* 
male  honour,  which  is  dearer  to  the  fex  than  their  Uves,  is  left 
by  the  common  law  to  be  the  fport  of  an  abandoned  calumniator. 
3  VoL  125. 

From  this  impartial  ftatement  of  the  accoimt,  I  fear  there  is 
little  reaibn  to  pay  a  compliment  to  our  laws  for  their  refpeft  and 
fiiTOur  to  the  female  ies. 


Vovt  Qjl 
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tcftament  contrary  to  the  natural  duty  of  ih6  parent.    And 
it  18  remarkable  under  what  colour  the  children  were  to  mo?e 
for  relief  in  fuch  a  cafe  :  by  fuggefting  that  the  parent  had 
loft  the  ufe  of  his  reafon,  when  he  made  the  in^ficms  tti* 
ament.     And  tins,  as  Pufiendorf  obferresS  was  not  tobriif 
intodifpute  the  teftator's  power  of  difinheriting  his  ownofr 
fpring  \  but  to  examine  the  motives  upon  which  he  did  it:: 
and,  if  they  were  found  defe£live  in  reafon j  then  to  fetthem 
afide.     But  perhaps  this  b  going  rather  too  far  \  every  nian 
has,  or  ought  to  have^  by  the  laws  of  fociety*  »  power  ordr 
his  own  property  ;  and|  as  Grotius  rery  well  diftmgmflics'i 
natural  right  obliges  to  give  a  wsfejary  maintenance  tncfai^ 
dren  ;  but  what  is  more  than  that  they  have  no  "Dther right 
to,  than  as  it  is  giren  them  by  the  favour  of  their  paicstSf 
or  the  pofitive  conftitutions  of  the  municipal  law^l 

• 

.  Let  us  next  fee  what  proviGon  our  own  laws  have  ix^it 
for  xhis  natural  duty*  It  is  a  principle  of  law  \  that  Aere 
is  an  obligation  on  every  man  to  provide  for  thofe  defcended 
from  his  loins }  and  the  manner,  in  which  this  obligadon 
fliallbe  performed,  is  thus  pointed  out^.  The  father,'  and 
mother,  grandfather,  and  gtatidfnother  of  poor  impotent  per* 
fons  (hall  maintain  them  at  their  own  charges^  if  of  fnffideot 
ability,  according  as  the  quarter  feffion  fliall  dire£i  ( i) :  and 
^  if  a  parent  runs  away,  and  leaves  his  children,  the  church* 
wardens  and  overfeers  of  the  parifli  ihall  feife  Ids  rents,goodS| 
tnd  chattels,  and  difpofe  of  them  totvard  theit  relief.  Bj 
the  interpretations  which  the  courts  of  law  have  made  upon 
'  thefe  ftatutes,  if  a  mother  or  grandmother  marries  again, 
and  was  before  fuch  fecOnd  marriage  of  fufficient  abilitj 

/  /.  4.r.  II.  ^7.  t  Stat.43  ^1^*-  c.  t. 

s  dtj.  h.  6f  f*  L  %•  €,j*  ». }.  ^  Sut.  5  Gcow  I«  c.  I*   - 

li  Raym.  500. 

,  ( I }  That  18,  they  may  refpe^vely  1^^  ^ittpeDdl  to  albw  csch 
other  20 /•  a  month,  or  13  /•  a  year ;  but  that  it  the  gtalA  al- 
lowance  which  afon  can  be  obliged  to  m  j^e  an  agodpareil,  or  a 
father  a  legitimate  child,  by  ourhiw. 

-  tf 
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to  keep  the  child^  the  hufband  fhall  be  charged  to  main- 
tain it  ^:  for  this  being  a  debt  of  hers^  when  fingk)  IhaH 
like  others  extend  to  charge  the  hu(band  (a).  But  at  her 
death,  the  relation  being  diflUved^  the  hufbahd  is  under  no 
farther  obligation. 

■ 

No  perfon  is  bound  to  provide  a  maintenance  for  hi3 
iflue,  unlefs  where  the  children  are  impotent  and  unable 
to  work)  either  through  infancy,  difeafcj  or  accident  $  and 
then  is  only  obliged  to  find  them  with  neceflaries,  the  pe- 
nalty on  refufal .  being  no  more  than  20  /•  a  month.  For 
the. policy  of  our  laws,  which  are  ever  watchful  to  pro* 
mote  induftry,  did  not  mean  to  compel  a  father  to  main- 
Cain  his  idle  and  lazy  children  in  eafe  and  indolence : 
but  thought  it  unjuft  to  oblige  the  parent,  againft  his  wiU^ 
to  provide  them  with  fuperfluities,  and  other  indulgences 
of  fortune ;  imagining  they  might  .truft  to  the  impulfe  of 
nature^  if  the  children  were  deferving  of  fuch  favours, 
Yety  as  nothing  is  fo  apt  to  ftifle  the  calls  of  nature  as 
feligious  bigotry,  it  isenafied'",  that  if  any  popi(h  parent 
ihall  refufe  to  allow  his  proteftant  child  a .  fitting  main-^ 
tenance,  with  a  view  to  compel  him  to  change  his  reli- 
gion^ the  lord  chancellor  flial}  by  prder  pf  cqurt  conftraia 
him  to  do  what  is  juft  an4  reafpnable.  But  tl^i^  did  not 
extend  to  perfons  olF  another  religion,  of  no  lels  bitter- 
nefs  and  bigotry  than  the  popifh :  and  therefore  in  the  very 
next  year  we  find  an  inftance  of  a  jew  pf  immenfe  riches^ 
whofepnly  daughter  haying  embraced  chriilianity,  he  turned 

?  Stylet.  iZy   9  Bol^r.  ^|6.  »  Sut  zx  St  t%  W.II|.'c.  4. 

.  ■  >  ■  *       . 

(2)  It  has  lately  been  decided^  that  the  authorities  here  relied 
upon  by  the  learned  Commentator  never  were  law ;  and  that  a 
hufband  is  not  bound^  even  whtlft  his  wife  is  alive^  to  fupport  her 
parents,  or  her  children,  by  a  former  hufband,  or  any  other  rela- 
tion ;  for  the  ftatute  43  Eliz.  c.  2.  extends  only  to  relations  by 
blood.  4  T,  i^.  1 18.  But  I  conceive  if  the  wife  had  feparatc  pror 
pecty,  an  order  might  be  made  upon  her  alone,  to  fupport  her 
children  and  relations.        _ 
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her  out  of  doori^ }  afid  oft  her  application  for  relief^  it  was 
held  (he  was  entitled  to  none*  (3).  But  this  gare  occafion' 
to  another  ftatute  >*,  which  ordains,  that  if  jewiOi  parents  re* 
fufe  to  allow  their  proteilaut  children  a  fitting  maintenance 
fuitable  to  the  fortune  of  the  parent,  the  lord  chancellor 
on  complaint  may  make  fuch  order  therein  as  he  (hall  fee 
.ptoper. 

I  Our  law  has  made  no  provifion  to  prerent  diedifinherit* 
\  ing  of  children  by  will ;  learing  CYcry  nlan's  property  ia  hii 
r  Ag^  \sy^  difpoial,  upon  a  principle  of  liberty  in  thit^.  as  well  as 
every  other,  a£lion  :  though  perhaps  it  had  not^been  amifii 
if  the  parent  hail  been  bound  to  leave  them  at  the  leaft  a  ne* 
ceflar^  fubfiftence.  Indeed,  among  perfons  of  any  raok  or 
fottune^  a  competence  is  generally  provided  for  younger 
children,  and  the  bulk  of  the  eftate  fettled  upon  the  ekkfti 
by  the  maitiage-artides.  Heirs  alfo,  and  children,  are  ft* 
vourites  of  our  courts  of  juftice,  and  cantot  be  difinberitcd 
by  any  dubious  or  ambiguous  wctrds  i  there  being  required 
the  utmdft  certainty  of  the  teftator's  intentions  to  take  sway 
the  right  of  tn  heiri. 

From  the  duty  of  maintenance  we  may  eaGIy  pafstotkat 
tfpmtefHottf  which  is  alfo  a  natural  duty,  but  rather  permit* 
ted  than  enjoined  by  any  municipal  laws :  nature,  in  this 
tcfpeft^  working  fo  ftrongl^  ad  to  need  rather  a  check  than  a 
fpur.  A  parent  may,  by  oiir  laws,  maintain  and  uphold  his 
children  in  their  law-fuits,  without  being  guilty  of  the  legal 
crime  of  maintaining  quarrels  ^  A  parent  may  alfo  juf- 
tify  an  affault  and  battery  in  defence  of  the  perfons  of  his 
children  • :  nay,  where  a  man's  fou  was  beaten  by  another 
boy,  and  the  father  went  near  a  mile  to  find  him,  and  there 

"  Lord  Raym.  699.  ^  i  Lev.  i  jo. 

«  Com.  Journ.  18  Feb.  it  Msr.  170T.  r  ^  Jnft.  564. 

P  I  Ann  ft.  1.  c.  30.  •  I  Hawk.  P.  C,  131. 

^  ■  .  ■       ■       .1  .  - 

(3)  It  was  not  held  that  fht  was  entitled  to  none,  becaufe  (be 
was  the  daughter  of  a  jew,  but  becaufe  the  order  did  not  ftate  thit 
Ae  was  poor,  or  likely  to  become  chargeable  to  the  parifh. 

revenged 
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revenged  his  fon's  quarrel  by  beating  the  other  boy,  of  which 
beating  be  afterwards  unfortunately  died ;  it  was  not  held  to 
be  murder,  but  manflaughter  merely  ^  Such  indulgence  does 
the  law  (hew  to  the  frailty  of  human  nature,  and  the  wotk« 
ings  of  parental  affe^ion. 

The  laft  duty  of  parents  to  their  children  is  that  of  giving 
them  an  tducatim  fuitable  to  their  ftation  in  life :  a  duty 
t>ointed  out  by  reafon,  and  of  far  the  greateft  importance  of 
any.  For,  as  FuSeudorf  very  well  obferves^i  it  is  not 
eafy  to  imagine  or  allow,  that  a  parent  has  conferred  any  C  451  1 
Confiderable  benefit  upon  his  child  by  bringing  hitn  into  the 
world  ;  if  he  afterwards  entirely  uegle£ls  his  culture  and 
education,  and  fuffers  him  to  grow  up  like  a  mere  bead,  to 
lead  a  life  ufelefs  to  others,  and  fliameful  to  himfelf.  Yet 
the  municipal  laws  of  moft  countries  feem  to  be  defe£live  ia 
this  pointy  by  not  conftraining  the  parent  to  be(tow  a  proper 
education  upon  his  children.  Perhaps  they  thought  it 
puniihment  enough  to  leave  the  parent,  who  negledls  the  in* 
^uAion  of  his  family,  to  labour  under  thofe  griefs  and  in- 
conveniencies,  which  his  family,  fo  uninftrudied,  will  be 
fure  to  bring  upon  him.  Our  laws,  though  their  dcfedis  in 
this  particular  cannot  be  denied^  have  in  one  inftance  made 
^  wife  proviGon  for  breeding  up  the  riCng  generation :  fince 
the  poor  and  laborious  part  of  the  community,  when  paft 
the  age  of  nurture,  are  taken  out  of  the  hands  of  their  pa- 
rents, by  the  ftatutes  for  apprenticing  poor  children^;  and 
are  placed  out  by  the  public  in  fuch  a  manner,  as  may  ren« 
der  their  abilities,  in  their  feveral  ftations^  of  the  greateft 
advantage  to  the  commonwealth.  The  rich  indeed  are  left 
at  their  own  option,  whether  they  will  breed  up  their  chil^ 
dren  to  be  ornaments  or  difgraces  to  their  family.  Yet  in  one 
cafe,  that  of  religion,  they  are  un^er  peculiar  re{lri£tions : 
for  '  it  is  provided,  that  if  any  perfon  fends  any  child  under 
his  government  beyond  the  feas,  either  to  prevent  it's  good 
education  in  England,  or  in  order  to  enter  into  or  reGda 

t  Cro.  Jac.  296.  I  Hawk   P.C.  83.      ^  See  pag.  426. 
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in  any  popifli  colleger  or  to  be  inftrufied,  perfuaded,  or 
ftrengthened  in  the  popifli  religion ;  in  fuch  cafe,  befides  the 
difabilities  incurred  by-  the  child  fo  fent,  the  parent  or  perfon 
lending  (hall  forfeit  lOo  /•  which  ^.jOiall  go  to  the  fole  nfe  and 
benefit  of  him  that  (hall  difcover  the  ofience.     And  *  if  aoj 
parent,  or  other,  (hall  fend  or  convey  any  perfon  beyond  £», 
to  enter  into,  or  be  refident  in,  or  trained  up  in^  any  prioryi. 
abbey,  nunnery,  popith  univerfity,   college,    or  fcbool,  or 
houfe  of  jefuits,  or  priefts,  or  in  any  private  popiih  familfi 
in  order  to  be  inftruAed,  perfuaded,  or  confirmed  in  the 
C  452  3  popifli  religion ;  or  fliall  contribute  any  thing  towards  their 
maintenance  when  abroad  by  any  pretext  whatever,  the  per- 
fon both  fending  and  fent  (hall  be  difabled  to  fue  in  law  or 
equity,  or  to  be  executor  or  adminiftrator  to  any  perfon,  or 
to  enjqy  any  legacy  or  deed  of  gift,  or  to  bear  any  office  in 
the  realm,  and  (hall  forfeit  all  his  goods  and  chattels,  and 
^     likewife  all  hi»real  eftate  for  life  (4). 

2.  The  power  of  parents  over  their  children  is  derived  from 
theformer  confideration,  their  duty:  this  authority  being  gifen 
'  them,  partly  to  enable  the  parent  more  effe£bually  to  perform 
his  duty,  and  partly  as  a  recompence  for  his  care  and  trouble 
in  the  faithful  difcbarge  of  it.  And  upon  this  fcore  the  muni* 
cipal  laws  of  fome  nations  have  given  a  rnuch  larger  authority 
to  the  parents,  than  others.  The  antient  Roman  laws  gate 
the  father  a  power  of  life  and  death  over  his  children )  upon 
this  principle,  that  he  who  gave  had  alfo  the  power  of  taking 
away*.  But  the  rigor  of  thefe  laws  was  foftened  by  fubfeqoent 
conftitutions ;  fo  that  ^  we  find  a  father  bani(hedby  the  empe- 
*  ror  Hadrian  for  killing  his  fon,  thougli  he  had  committed  a 

very  heinous  crime,  upon  this  maxim,  that  ^^patria  potiftas  in 

1  Stat.  XX  &  f  2  W.  III.  c. 4*  >  Tf.  2S.  2.  i  x.     C.d,  8. 47.  lo. 

s  Stat  3  Car.  I.  c.  i.  b  jy.  43.  9.  5. 

(4)  By  the  31  Geo.  III.  c.  32,  No  perfon  profeffing  the  Ro- 
man cathobc  religion,  who  (hall  take  and  fubfcribe  the  oath  re* 
quired  by  that  ftatute,  (hall  be  fuljod  v>  the  penalties  in  the  fta* 
tutes  referred  to  in  the  preceding  page. 

«  ftetdt 
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*<  plitate  debet f  ncn  in  atrocitate^  conJiftereP  Bat  flSll  they 
ttaiotained  to  the  laft  a  very  large  and  abfolute  authoritf : 
for  a  fon  could  not  acquire  any  property  of  his  own  during 
th^  life  of  his  father ;  but  all  his  acquifitions  belonged  to  the 
father^  or  at  lead  the  profits  of  them  for  his  life  S 

The  power  of  a  parent  by  oar  Englifh  laws  is  much  moc6 
moderate ;  but  dill  fufficient  to  keep  the  child  in.  order  an4 
obedience.  He  may  lawfully  corre£k  his  child,  being  under 
age,  in  a  reafonable  manner^ ;  for  this  is  for  tht  benefit  of  hit 
education.  The  confent  or  concurrence  of  the  parent  to  the 
marriage  of  his  child  under  age,  was  alfo  direffed  hj  our  an« 
tient  law  to  be  obtained :  but  now  it  is  abfolutely  neceffarji 
lot  without  it  the  contra  A  is  void  *•  And  this  alfo  is  another 
means,  which  the  law  has  put  into  the  parent's  hands,  in  or- 
der the  better  to  difcharge  his  duty ;  firft,  of  protediing  his  r  Ar^  1 
children  from  the  fnares  of  artful  and  defigningperfons;  tlvA^ 
next,  of  fettling  them  properly  in  life,  by  preventing  the  ill 
confequences  of  too  early  and  precipitate  marrbges.  A  fa- 
dier  has  no  other  power  over  his  fon's  ejiate^  than  as  his  trullee 
or  guardian ;  for,  though  he  may  receive  the  profits  during 
the  child's  minority,  yet  he  muft  account  for  diem  when  he 
comes  of  age  (5).  He  may  indedd  have  the  benefit  of  his  chil« 
dren's  labour  while  .they  live  with  him,  and  are  maintained 
by  him :  but  this  is  no  more  than  he  ^s  entitled  to  from  his 
apprentices  or  fervants.  The  legal* power  of  a  father  (for  a 
mother,  as  fuch,  i  j^ntitled  to  no  power,  by  t  only  to  reverence 

c  Infi.  2.  9.  X,  c  Stat.  x6  Geo.  II,  c.  y^4 

d  X  Hawk.  P.  C.  130. 


(5)  Where  children  have  fortunes  independent  of  their  parents, 
lord  Thurlow  declared,  that  it  was  the  pra6kice  in  chancery  to  re* 
jer  it  to  the  mafler,  to  inquire  whether  the  parents  were  of  ability- 
to  maintain  the  children ;  if  not,  then  to  report  what  would  be  a 
proper  maintenance ;  and  this  pra6tice  did  not  vary  where  a  main* 
tenaoce  was  direfUy  given  by  the  will,  unlefs  in  cs^es  where  it  was , 
given  to  the  father;  under  which  circumlbncc  it  was  a  legacy  to 
him.     J  Br^  388* 

and 
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and  rtt^d)^he  t)ower  of  a  father,  I  fay,  o\cr  the  perfofis 

of  his  children  ceafes  at  the  age  of  twenty-one :  for  they  arc 

then  enfranchifed  by  arriving  at  years  of  difcretion,  or  tluft 

point  which  the  law  has  eftablifhed  (as  fome  muft  neceflarily 

be  eftablifhed)  when  the  empire  of  the  father,  or  other  guar* 

dian,  gives  place  to  the  empire  of  reafon.     Tet,  till  that  age 

arrives,  this  empire  of  the  father  continues  even  after  hb 

death;  for  he  may  by  his  will  appoint  a  guardian  to  hii 

children.    He  may  alfo  delegate  part  of  his  parental  autlio* 

tity,  during  his  life,   to  the  tutor  or-  fchoolmafter  of  his 

child}  who  is  then  in  loeo parentis^  and  has  fuch  a  portion  of 

the  power  of  the  parent  committed  to  his  charge,  via.  that 

of  rcftraint  and  corre£li6n,  as  may  be  necefiary  to  anfwer  the 

purpofes  for  which  he  b  enftployed* 

,  '.  ' 
3*  Tub  duties  ol  children,  to  their  parents  arife  from  t 

jcincipte  of  natural  juftice  and  rptribution.  For  to  thofe, 
who  gave  us  exiftence,  we  naturally  owe  fubje£lion  and  obe- 
dience during  our  minority,  and  honour  and  reverence  ever 
after:  they,  who  protefled  the  weaknefs  of  our  infancy,  aie 
entitled  to  our  prote£lion  in  the  infirmity  of  their  age  \  they 
who  by  fuftenance  and  education  have  enabled  their  offitpring 
to  proffifer,  ought  in  return  to  be  fupported  by  that  ofisprixig 
in  cafe  they  ftand  in  need  of  afliftance.  Upon  tliis  principle 
proceed  all  the  duties  of  children  to  their  parents  which  are 
r  j^^A  1  enjoined  by  poGtive  laws.  And  the  Athenian  laws^  carried 
this  principle  into  pra£lice  with  a  fcrupulous  kind  of  nicety: 
obliging  all  children  to  provide  for  their  father,  when  fallen 
into  poverty;  with  an  exception  to  fpurious  children,  to 
thofe  whofe  chaftity  had  been  proftitutcd  by  confent  of  the 
father,  and  to  thofe  whom  he  had  not  put  in  any  way  of 
gaining  a  livelyhood.  The  legiflature,  fays  baron  Montef- 
quieu^,  confidercd,  that  in  the  firft  cafe  the  father,  being 
uncertain,  had  rendered  the  natural  obligation  precarious^ 
that  in  the  fecond  cafe,  he  had  {\illied  the  life  he  had  given, 
and  done  his  children  the  greateft  of  injuries,  in  depriving 
them  of  their  reputation  \  and  that,  in  the  third  cafe,  he  had 

t  Potter*s  Antjq.  K  4.  c  15.  t  Sp.  L.  (>•  x6.  c.  5. 

rendered 
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rendered  their  life  (fo  far  as  in  him  lay)  an  infupportaUe 
burthen^  by  fumifliing  them  with  no  means  of  fubfiftence. 

OuB.  laws  agree  with  thofe  of  Athens  with  regard  to  the 
.firit  only  of  thefe  particulars^  the  cafe  of  fpurious  iflue*  In 
the  other  cafes  the  law  does  not  hold  the  tie  of  nature  to  be 
diilblved  by  any  mifbehaviour  of  the  parent ;  and  therefore 
a  child  is  equally  juftifiable  in  defending  the  peribn^  or  main* 
taining  the  caufe  or  fuit  of  a  bad  parent>  as  a  good  one;, 
and  is  equally  compellable '^y  if  of  fufficient  ability,  to 
maintain  and  provide  for  a  wicked  and  unnatural  progenia 
tor,  as  for  one  who  has  (hewn  the  greateft  tendernefs  and 
parental  piety  (6)»  * 

n.  We  are  next  to  confider  the  cafe  of  illegitiniate  chil- 
dren, or  baftards;  with  regard  to  whom  let  us  inquire, 
I.  Who  are  baftards«  2.  The  legal  duties  of  the  parents 
towards  a  baftard  child*  3.  The  rights  and  incapacities  at- 
tending fuch  baftard  children. 

I.  Who  are  baftards.  A  baftard,  by  our  Englifti  laws,  !$ 
one  that  is  not  only  begotten,  fattt  bom,  out  of  lawful' matri- 
mony. The  civil  and  canon  laws  do  not  allow  a  child  to 
remain  a  baftard,  if  the  parents  afterwards  intermarry^:  and 
herein  they  difier  moft  materially  from  our  law;  which, 
though  not  fo  ttn€t  as  to  require  that  the  child  (hall  be  begotten^  [  Mee  1 
yet  makes  it  an  indifpenlable  condition,  to  make  it  legitimate^ 

« 

^ Stat.  43 Eliz.  c. 2.  ^ /«/?•  I*  10. 13.  Dtcrtt, /. 4. f.i;.  c  s« 


(6)  The  words  of  the  ftatute  are,  <^  the  father  and  grand&ther, 
^'  mother  and  grandmother,  and  children  of  every  poor  and  impo- 
*^  tent  perfon,"  &c.  from  which  words,  and  a  former  ftatute.  Dr. 
Bum  is  inclined  to  think,  even  contrary  to  the  opinion  of  lord 
Holt,  that  a  grandchild  is  not  compellable  to  relieve  an  indigent 
grandfather:  but  I  (hould  entertain  no  doubt  but  the  court  of 
king's  bench  would  determine  the  duty  to  be  reciprocal ;  and 
would  conftrue  any  ambiguous  exprefiion  in  £ivour  of  the  difdiarge 
of  fuch  a  natural  and  moral  obligation* 

that 
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that  it  (hall  hthorn^  after  lawful  wedlock.    And  the  reafon  of 
our  EngliOi  law  is  furely  much  fiiperior  to  that  of  the  Romani 
if  we  coiifider  the  principal  end  and  defign  of  eilablifhing  the 
contra£t  of  marriage^  taken  in  a  civil  light;  abftradedly  ftom 
any^  religious  view,  which  has  nothing  to  do  with  the  legid* 
macy  or  illegitimacy  of  the  children.   The  main  end  and  de- 
fign of  marriage  therefore  being  to  afcertain  and  fix  upon  fome 
'  certain  perfon,  to  whom  the  care,  the  prote&ion,  the  mainte- 
'itaiice,  and  the  education  of  the  children  (hould  belong; 
this  end  is  undoubtedly  better  anfwered  by  legitimating  ^ 
iflue  bom  after  wedlock,  than  by  legitimating  all  iiTue  of  die 
fame  patties,  even  bom  before  wedlock,  fo  as  wedlock  after- 
wards enfues;^  i.  Becaufe  of  the  very-  great  uncertaintjr 
there  will  generally  be,  in  the  proof  that  the  iflue  was  realJf 
begotten  by  the  fame  man ;  whereas,  by  confining  the  propf 
to  the  birth,  and  not  to  the  begetting,  our  law  has  rendered 
it  perfeflly  certain,  what  child  is  legitimate,  and  who  is  to 
take  care  of  the  child.     2.  Becaufe  by  the  Roman  law  a 
child  may  be  continued  a  baftard,  or  made  legitimate  at  tbe 
option  of  the  father  and  mother,  by  a  marriage  expofifaBo: 
thereby  opening  a  door  to  many  frauds  and  partiali^es  wlucb 
by  our  law  are  prevented.     3.  Becaufe  by  tholj^  jaws  aman 
may  remain  a  baftard  till  forty  years  of  age,  and  then  be* 
come  legitimate,  by  the  fubfequent  marriage  of  ^is  parents; 
whereby  the  main  end  of  marriage,  the  proteflionof  infants, 
IS  totally  frudrated.     4.  Becaufe  tins  rule  of  (he  Roman  law 
admits  of  no  limitations  as  to  the  time  or  number  of  baf- 
tards  fo  to  be  legitimated;  but  a  dozen  of  them  may,  twenty 
years  after  their  birth,  by  the  fubfequent  marriage  of  their 
parents,  be  admitted  to  all  the  privileges  of  legitimate  chil- 
dren. This  is  plainly  a  great  difcouragement  to  the  matrimo- 
nial (late  \  to  which  one  main  inducement  i$  iffually  not  only 
the  defire  of  having  children^  but  alfo  the  defir^  of  procreating 
lawful  heir^.     Whereas  our  conftitutions  guard  againft  this 
indecency,  and  at  the  fame  time  give  fuScient  allowance  to 
the  frailties  of  human  nature.      For,  if  ^  child  be  begotten 
while  the  parents  are  fingle,  and  they  will  endeavour  to  make 
an  early  reparation  for  the  offence,  by  marrying  within  a  few 

months 
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months  aft^r,  our  law  is  fo  indulgent  as  not  to  baftardize 
the  child,  if  it  be  born,  though  not  begotten,  in  lawful  wed^ 
lock;  for  this  is  an  incident  that  can  happen  but  once,  fince 
all  future  children  will  be  begotten,  as  well  as  bom,  withitt 
the  rales  of  honour  and  civil  fociety.  Upon  reafons  like  thefe 
we  may  fuppofe  the  peers  to  hayc  adcd  at  the  parliament 
of  Merton,  when  they  refufed  to  ena£t  that  children  bora 
before  marriage  fliould  be  efteemed  legitimate  K 

From  what  has  been  faid  it  appears,  that  all  children  bom 
before  matrimony  are  baftards  by  our  law :  and  fo  it  is  of  all 
children  bom  fo  long  after  the  death  of  the  hufband,  that,  bj 
the  ttfual  courfe  of  geftation,  they  could  not  be  begotten  bj 
him.  But,  this  being  a  matter  of  fome  uncertainty,  the  law  is 
not  exa£l  as  to  a  few  days  K  And  this  gives  occaCon  to  a  pro** 
ceeding  at  common  law,  where  a  widow  is  fufpe£led  to  fciga 
h^rfelf  with  child,  in  order  to  produce  a  fuppofititious  heir  to 
the  edate:  an  attempt  which  the  rigour  of  the  Gothic  confti- 
tutions  efteemed  equivalent  to  the  mod  atrocious  theft,  and 
therefore  puniflied  with  death".  In  this  cafe  with  us  the  heir 
prefumptive  may  have  a  writ  de  ventre  infpiciendoy  to  examine 
whether  (he  be  with  child  or  not"  (7);  and,  if  (he  be,  to  keep 
her  under  proper  reibraint,  till  delivered ;  which  is  entirely 
conformable  to  the  pra£tice  of  the  civil  law^ :  but,  if  the  wi« 

k  R9g»vertmt  wrnet  ep'ifnfi  wiainstcs^  See  the  iotrodu^^ion  to  the  great  char* 

ui  cwftntirent  quod  nati  ante  mtttrvn^mum  ter,  edit,  Oxun.  i759*/«^  ar.no  1253. 

ifent  ItgitimifJSeMt  'UJi  qui  nati  junt  poft  '  Cro.  Jjc.  541. 

matrim^mum,  quia  eeclefia  talss  babtt  pro  <»  Stierohook  de  jurt  Gotbor,  /.   ^ 

ie^tiimif*    Et  omnet  ccmtet  tt  barcnei  um0  c*  5. 

voce  refpcnderant,  qucd  nelunt  leges  An-  n  Co.  Litt.  S.  6ra£l.  /.  %.  c,aM>» 

glias  mktartf  quat  bueujqut  uptata*  Jtmt  et  ^  Ff.x^,  t'u*  ^*  per  Icr. 
affrobatae,     Sut  ao  Hen.  III.  c»  9* 


(7 )  In  a  cafe,  where  an  eftate  was  dcvifed  to  a  male  child  which 

might  be  born  within  forty  v^ecks  after  the  death  of  the  tcflator  of 

a  married  woman,  whofe  hu(band  had  been  long  abroad,  and  if 

po  fuch  child,  th^  eibte  was  dcvifed  over,  this  writ  dc  ventre  in* 

ffktendo  wm  awarded  againft  the  woman  on  the  petition  of  thp 

/ubfequent  dcyifee.-  4  Bro.  90.    See  the  proceedings  under  this 

writ,  \P,  Wnu,  59  !•  , 

dew 
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dow  be  upon  due  examination  found  not  pregnant^  the  pre* 
fumptive  heir  (hall  be  admitted  to  the  inheritance^  though  li« 
able  to  lole  it  again,  on  the  birth  of  a  child  within  forty  weeks 
from  the  death  of  a  hufband  p.     But  if  a  man  dies,  and  his 
VFidow  foon  after  marrie$  again,  and  a  child  is  bom  withiQ 
fuch  a  time,  as  that  by  the  cpurfe  of  nature  it  might  have  been 
the  child  of  either  huiband ;  in  this  cafe  he  is  faid  to  be  inoxe 
C  457  ]  ^^^^  ordinarily  legitimate ;  for  he  may,  when  he  arrives  to 
years  of  difcretion,  choofe  which  of  the  fathers  lie  pleafes^. 
'  To  prevent  this,  among  other  inconvenienciesi  the  civil  law 
ordained  that  no  widow  flitll  marry  infra  annum  luHus^^  a 
rule  which  obtained  fo  early  as  the  reign  of  Auguftus ',  if  not 
of  Romulus :  and  the  fameeonftitution  was  probably  hand- 
ed  down  to  our  early  anceftors  from  the  Romans,  during  their 
fiay  in  this  iiland ;  for  we  find  it  eftabliflied  under  die  Saxon 
and  Danilh  governments  ^ 

As  baftards  may  be  born  before  the  coverture  or  marriage 
ftate  is  begun,  or  after  it  is  determined,  fo  alfo  children  bom 
during  wedlock  may  in  fome  circumftances  be  baftards.  As 
if  the  hufband  be  out  of  the  kingdom  of  England,  (or,  ai 
the  law  fomewhat  loofely  phrafes  it,  extra  quatuor  maris)  fot 
above  nine  months,  fo  tliat  no  accefs  to  his  wife  can  be  pre- 
fumed,  her  iflUe  during  that  period  (hall  be  baftards  ^  But, 
generally,  during  the  coverture  accefs  of  the  hufband  (ball 
be  prefumed,  unlefs  the  contrary  can  be  ihewn*'t  which  is 
fuch  a  negative  as  can  only  be  proved  by  {hewing  him  to  be 
elfewhere :  for  the  general  rule  is,  praefumitur  pro  leptima' 
tione'^^S).    In  a  divorce,  a  men/a  </  tAoro,  ii  the  wife  breeds 

P  Brifton.  c,  66.  f^g.  x66.  menftt,  L.  L,  Et^iir,  A*  D.  sooS*  U> 

q  Co.  Litt.  8.  C#mfr.  cjt, 

'  Cod,  5.  9.  2.  ^  Co;  Litt.  144* 

*  But  the  year  was  then  only  ten  v  S«ik«  123.     jp.  W*  176*  S^ 

months.    Ovid.  Fafl.  I,  27.  925 

<  Sit  omuis  vidua  Jute  marito  fltudtcim  v  5  Rep.  98a 


(8 )  It  ufed  to  be  held,  that,  when  the  huiband  was  Uviog  witUB 
the  kingdom,  accefs  fhould  be  prefumed,  ui^s  ftrl6^  proof  was 
adduced  that  the  hufband  and  wife  wer«  9)i  the  tine  living  at  a 

6  diftamPO 
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children^  they  arc  baftards ;  for  the  law  wUl  prefumc  the  huf- 
band  and  wife  conformable  to  the  fentence  of  feparation,  un- 
iefa  accefs  be  proved  t  but,  in  a  voluntary  feparation  by  agree^ 
ment,  the  law  will  fuppofe  accefs^  unlefs  the  negative  be 
fliewn  '.  So  alfo  if  there  is  an  apparent  impoflibility  of  pro« 
creation  on  the  part  of  the  hufband,  as  if  he  be  only  eight  years 
old,  or  the  like,  there  the  iflue  of  the  wife  (hall  be  baftards  ^. 
likewife,  in  cafe  of  divorce  in  the  fpiritual  court  a  vincui$  ma^ 
irimomif  all  the  ifliie  bom  during  the  coverture  are  baftards* ; 
becaufe  fuch  divorce  is  always  upon  fome  caufe,  that  rendered  C  45^  J 
the  marriage  unlawful  and  null  from  the  beginning. 

%.  Let  us  next  fee  the  duty  of  parents  to  their  baftard 
cbildren,  by  our  law ;  which  is  principally  that  of  matn^- 
teoance.  For,  though  baftards  are  not  looked  upon  as  chiU 
dreo  to  any  civil  purposes,  yet  the  ties  of  nature,  of  whidi 
vaintesance  is  one,  are  not  fo  eafily  diflblved:  and  they 
hold  indeed  as  to  many  other  intentions;  as,  particularly^ 
that  a  man  fliall  not  marry  his  baftard  fifter  or  daughter** 
The  civil  law,  therefore,  when  it  denied  maintenance  to  baf- 
tards begotten  under  certain  atrocious  ciroimftances  S  was 
neither  confonant  to  nature,  nor  reafon;  however  profligate 
and  wicked  the  parents  might  juftly  be  efteemed* 

The  method  in  which  the  Englifli  law  provides  mainte- 
nance for  them  is  as  follows^.  When  a  woman  is  delivered, 
or  declares  herfelf  with  child,  of  a  baftardi  and  will  by  oath 
before  a  juftice  of  peace  charge  any  perfon  as  having  got  her 

X  Salk'.  123.  *  Nov»  89.  c,  15, 

r  Co.  LiU.  244*  c  Scat.  iS  ElJs.  c.  3.    7  Jac.  I.  c.4. 

c  JIM.  333.  3  Car.  I.  c  4.  13  ft  14  Car.  II.  c.  i%* 

'  *  LwilUjnil.  6S.  Co»^  35S,         6  Geo.  II.  c.  31. 


diftanoe  from  eacii  other ;  but  the  courts  have  relaxed  that  nde^ 

mud  have  gooe  the  length  of  holding  that  the  legitimacy  or  iilegi- 

ttaiaey  of  the  chSd  of  a  aaanied  woman,  living  in  a  notorious  ifcate 

ipf  adnbery,  under  aU  the  drcumfiances,  is  a  queftionibra  jury  to 

determine.    4  T".  ii^.  3^$.  andfsx. 

With 

/>/   JV7  ■»■?">    .      '  .  :   •  :■  .-■.*';,•'»',*,.       .■*    ,      '     •       "^  *•        * 
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with  child^  die  juftice  (ball  caufe  fach  perfon  to  be  appre- 
hended, and  commit  him  till  he  gives  fecurity^  either  to 
maintain  the  child  (y),  or  appear  ac  the  next  quarter  feffions  to 
difpute  and  try  the  fa£t.     But  if  the  woman  dies,  or  is  mar- 
ried before  delivery,  or  mifcarries,  or  proves  not  to  have  bees 
with  child,  the  perfon  (hall  be  difcharged  (lo):  otherwife  the 
ieffionsi  or  two  juftices  out  of  feffions^  upon  original  applica- 
tion to  them,  may  take  order  for  the  keeping  of  the  Iniftard^ 
by  charging  the  mother  or  the  reputed  father  with  the  pay- 
ment of  money  or  other  fuftentation  for  that  purpofe     And 
if  fuch  putative  father,  or  lewd  mother,  run  away  from  the 
parifh,  the  overfeers  by  dire^ion  of  two  juftices  may  feize 
llieir  rents,  good  s,  and  chattels^  in  order  to  bring  up  the 
&id  baftard  child.     Yet  fuch  is  the  humanity  of  our  laws, 
that  no  woman  can  be  compulfively  queftioned  concermnf^ 
the  father  of  her  child,  till  one  month  after  her  delivery: 
Hfhich  indulgence  is  however  very  frequently  a  hardfhip  upoo 
parifhes,  by  giving  the  parents  opportunity  to  efcape. 

£  459  3  3*  ^  FKocEED  next  to  the  rights  and  incapacities  whidl 
appertain  to  a  badard.  The  rights  are  very  few,  being  only 
fuch  as  he  can  acquire;  for  he  can  inherit  nothing,. being 
looked  upon  as  the  fon  of  nobody;  and  fometimes  caUed^/Qntf 
mJiius,  (omciimcs  Ji/ius  pcpuU^{  1 1 ).     Yet  he  may  gain  a  fir- 

<)  Fcrt,  de  L»  L.  e,  40. 

(9)  If  he  gives  a  bond  to  indemnify  the  paridi,  and  negkdf  ts 
provide  maintenance  for  the  child,  the  parifli  officers  may  relieit  k 
without  an  order  from  a  juflice>  and  may  recover  the  money  ad- 
vanced in  an  a6lion  upon  the  bond.  J7.  BL  253. 

(10)  Or  he  (hall  be  difcharged,  if  the  juftices  at  the  fefl]ons»  i^Mtt 
hearing  all  the  circumftances  of  the  cafe,  fhall  be  of  opinion  that  lie 
is  not  the  father  of  the  child. 

(11)  But  though  he  is  coniidered  j?/ii/x  nulRus  with  refped  to  Oh 
heiitances  and  fuccefiions,  yet  the  law  takes  notice  of  his  connec* 
tion  with  his  natural  parentrfor  fome  other  purpolcfl,  asitlitf 
lieen  decided  that  if  a  baftard  marries  under  age  by  licence^  he 
Bttft  have  the  confent  of  his  putative  father^  guvdian^or  nii0tha» 

according  to  the  26  Geo«  U*  c«  33*.  xT»  /{•  96. 

sane 
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name  by  reputation  %  though  he  has  none  by  inheritance. 
All  other  children  have  their  primary  fettlement  in  their  fa- 
ther's parifli  5  but  a  baftard  in  the  parifti  where  born,  for  he 
hath  no  father^  However,  in  cafe  of  fraud,  as  if  a  wo- 
man be  fent  either  by  order  of  judices,  or  comes  to  beg  as  a 
vagrant,  to  a  pari(h  which  (he  does  not  belong  to,  and  drops 
her  baftard  there  ;  the  baftard  (hall,  in  the  firft  cafe,  be  fet- 
tled in  the  parifh  from  whence  (he  was  illegally  removed  >  : 
or,  in  the  latter  cafe,  in  the  mother's  own  parifti,  if  the 
mother  be  apprehended  for  her  vagrancy  \  Baftards  alfo  born 
in  ;iny  liccnfed  hofpital  for  pregnant  women,  are  fettled  in 
the  pari(hes  to  which  the  mothers  belong  K  The  incapacity 
of  a  baftard  confifts  principally  in  this,  that  he  cannot  be 
heir  to  any  one,  neither  can  he  have  heirs,  but  of  his  own 
body  ;  for,  being  nuUius  Jilius^  he  is  therefore  of  kin  to  no- 
body, and  has  no  anceftor  from  whom  any  inheritable  blood 
can  be  derived.  A  baftard  was  alfo,  in  ftriAnefs,  incapable 
of  holy  orders ;  and,  though  that  were  difpenfed  with,  yet 
he  was  utterly  difqualified  from  holding  any  dignity  in  the 
church  ^ ;  but  this  dodrine  feems  now  obfolete  ;  and  in  all 
other  refpe^ls,  there  is  no  diftindion  between  a  baftard  and 
another  man  (12.).  And  really  any  other  diftinf^ioUi  but  that 
of  not  inheriting,  which  civil  policy  renders  necefTary,  would, 
with  regard  to  the  innocent  of&pring  of  his  parents'  crimes, 
be  odious,  unjuft,  and  cruel  tothe  laft  degree :  and  yet  che  civil 
law,  fo  boafted  of  for  it's  equitable  decifions,  made  baftards 
in  fome  cafes  incapable  even  of  a  gift  from  their  parents  L  A 
baftard  may,  laftly,  be  made  legitimate,  and  capable  of  in* 
lieriting,  by  the  tranfcendent  power  of  an  a£t  of  parliament, 
aiid  not  otherwife  ^\  as  was  done  in  the  cafe  of  John  of 
Oant*8  baftard  children,  by  a  ftatute  of  Richard  the  fecond* 

•  Co.  Utt.  3.  a  Stat.  1^  Geo.  II L  c.  %%. 

'  S«lk*  4 17.  ^  Fortefc.  c.  40.   5  Rep.  5S. 

t  IhU,  111, ,  1  Cod,  6.  57.  5. 

%Suc*  17  Geo.  n.  c.  5.  94  Inft.  36. 

(iz)  Baftards  are  not  favoured  in  equity  as  legitimate  children. 
The  court  will  not  fupply  the  defcSt  of  a  furrcnder  of  a  copyhold 
Sji  a  conveyance  or  devife  by  a  father  to  a  natural  child,  as  it  wiU 
fio  favour  of  a  legitimate  child.    CiiL  For.  Rom.  2§6»   2  VeJ.  588» 

See  farther  concerning  baftards,  z  vol.  247,  ft  ^06. 

Vol.  I.  R  r 
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CHAPTER     THE     SEVENTEENTH. 


OF  GUARDIAN   and   WARD- 


THE  only  general  private  relation,  now  remaining  ta 
be  difcufiedi  is  that  of  guardian  and  ward ;  which 
bears  a  very  near  refemblance  to  the  laft,  and  is  plwly  de- 
rived out  of  it :  the  guardian  being  only  a  temporary  parcnti 
that  is»  for  fo  long  time  as  the  ward  is  an  infant,  or  unto 
age.  In  examining  this  fpecies  of  relationfliipi  I  (hall  fiift 
confider  the  different  kinds  of  guardians,  how  they  are  ap* 
pointed,  and  their  power  and  duty :  next,  the  diffirrentagcs 
of  perfons,  as  defined  by  the  law  :  and  hdly,  the  privileges 
and  difabilities  of  an  infant,  or  one  under  age  and  fubje^tt 
guardianfhip. 

'.  I.  The  guardian  with  us  performs  the  office  both  of  the 
tutor  and  curator  of  the  Roman  laws  \  the  former  of  which 
had  the  charge  of  the  maintenance  and  education  of  the 
minor,  the  latter  the  care  of  his  fortune  \  or,  according  to 
the  language  of  the  court  of  chancery,  the  tutor  was  the 
committee  of  the  perfon,  the  curator  the  committee  of  the 
eftate.  Buf  this  office  was  frequently  united  in  the  ciril 
law  *;  as  it  is  always  in  our  law  with  regard  to  minon, 
though  as  to  lunatics  and  idiots  it  is  commonly  kept  diflinA* 

a  Ff,  a6«  4.  i. 

Of 
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Of  the  fcveral  fpccics  of  guardians,  the  firft  arc  guardians 
iy  tiature :  viz.  the  father  and  (in  fome  cafes)  the  mother  of 
the  child.  For  if  an  eft  ate  be  left  to  an  infant,  the  father 
is  by  common  law  the  guardian,  and  muft  account  to  hid 
child  for  the  profits  **  ( i ).  And,  with  regard  to  daughters,  it 
feems  hy  conftruftion  of  the  ftatute  4  &  5  Ph.  &  Mar.  c.  8. 
that  the  father  might  by  deed  or  will  afligu  a  guardian  to 
any  woman-child  under  the  age  of  fixtecn ;  and,  if  none  be 
fo  afligned,  the  mother  (hall  in  this  cafe  be  guardian  *=.  There 
are  alfo  guardians  for  nurture^  /  which  are,  of  courfe,  the 
father  or  mother,  till  the  infant  attains  the  age  of  fourteen 
years'  :  and  in  default  of-  father  or  mother,  the  ordinary 
ufually  afligns  fome  difcrcet  perfon  to  take  care  of  the  in- 
fant's perfonal  eftate,  and  to  provide  for  his  maintenance  and 
education  ^  Next  are  guardians  in  focage^  (an  appellation 
which  will  be  fully  explained  in  the  fecond  book  of  thefe  com« 
mentaries)  who  are  alfo  called  guardians  hy  the  common  law. 
Thefe  take  place  only  when  the  minor  is  entitled  to  fome 
eftate  in  lands,  and  then  by  the  common  law  the  guardian- 
ihip  devolves  upon  his  next  of  kin,  to  whom  the  inheritance 
cannot  poffibly  defcend  j  as,  where  the  eftate  defcendcd  from 
his  father,  in  this  cafe  his  uncle  by  the  mother's  fide  cannot 
poffibly  inherit  this  eftate,  and  therefore  (hall  be  the  guardian  ?. 
For  the  law  judges  it  improper  to  truft  the  perfon  of  an 
infant  in  his  hands,  who  may  by  poffibility  become  heir  to 
him  }  that  there  may  be  no  temptation,  nor  even  fufpicion  of 
temptation,  for  him  to  abufe  his  truft**.  The  Roman  laws 
proceed  on  a  quite  contrary  principle,  committing  the  care 

^  Co.  titt.  S8.  r  LJtt.  §  123. 

c  3  Rep.  39*  k  Nunquam  nijlodia  MRcujut  it  jun 

'  d  Co.  Litt.  88.  mFuml  rmaaetf  ds  fO  Meatw  fafiUhp 

e  Moor  738.     3Rfp.  38*  fuodfofitwlvel'na&fgodJMsinipJs  bat* 

f  Ajone<90.    2. Ley.  163.  reditatc  elamare.     CUfiv. /.  7.  c.  ii. 

s. 

■I  '  ..I     -.-■         .-.  ■ ■■ 


( I )  But  an  executor  is  not  juftified  in  paying  to  the  father  a 
legacy  left  to  the  child ;  and  if  he  pays  it  to  the  father,  and  )th« 
lather  f>ecomes  infolventf  he  may  be  compeUeil.  to  pay  it  oyer 
again. '  i  P.  Wms*  285. 
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of  the  minor  to  him  who  is  the  next  to  fucceed  to  the  inhe- 
ritance, prefuming  that  the  next  heir  would  take  the  beft 
care  of  an  eftate^  to  which  he  has  a  profpe&  of  fucceeding: 
and  this  they  boaft  to  be  ^^Jumma  providentia  ^"  But  in  the 
mean  time  they  feem  to  have  forgotten,  how  much  it  is  the 
C  4^2  ]  guardian's  intereft  to  remove  the  incumbrance  of  his  pupil's 
life  from  that  eftate  for  which  he  is  fuppofed  to  have  fo 
great  a  regard  ^.  And  this  a6Fords  Fortefcue  '»  and  fir  Ed- 
ward Coke  "*,  an  ample  opportunity  for  triumph;  they  afBrm- 
mgf  that  to  commit  the  cuftody  of  an  infant  to  him  that  is 
next  in  fucceflion  is  <*  quaji  agnum  committere  iupoi  ad  dt» 
**  voranJum^  (a)."   Thefe  guardians  in  focage,  like  thofe  for 

I  Ff,  %6. 4«  X.  ranted  by  the  wife  inAitutioai  of  Soloo« 
k  The  Romtn  fatyrift  was  fully  a>  who  provided  that  no  one  ihoald  be 
^are  of  this  danger,  when  he  pats  this  another's  guardian,   who  was  to  co- 
private  prayer  into  the  mouth  of  a  felfiih  joy  the  eftate  after  his  death.   (Potter*! 
guardian;  Ant'tq.  b-  i.e.  26.)     And  Charon^i 
*                     —  pufillum  9  utinanif  quern  ^roximui  another  of  the  Grecian  legiflators,  di- 

batres  reded  that  the  inheritance  ihould  go  ta 

JmpelUf  $xfungam.    Perf.  x.  iz.  the  fither*s  relations,  bttt  the  educatiai 

'  c.  44.    .  of  the  chilJ  to  the  mother's ;  that  dK 

»  I  Inft.  88.  guardianfltip    and    right   of  fucteAsa 

n  See  Stat.  H'them,  14  Hen.  III.  might  always  be  kept  dlftln^     (Pctic 

This  policy  of  our  £ngli(h  law  is  war-  Lig*  Att.  L  6*  t.  7.) 


(2)  Lord  chancellor  Macclesfield  has  vehemently  condemsd 
the  rule  of  our  law,  that  the  next  of  kiu,  to  whom  the  land  cioooC 
4efcend9  is  to  be  the  guardian  m  focage ;  and  has  declared,  that  "k 
**  is  not  grounded  upon  reafon,  but  prevailed  in  barbarous  time^ 
**  before  the  nation  was  civilized.**  2  P.  Wms^  262.  But  as  the 
law  has  placed  the  cuftody  of  the  infant  under  the  care  of  one  who 
is  juft  as  likely  to  be  in  a  near  degree  of  kindred  as  the  heir ;  ose 
who  probably  will  have  the  fame  affedion  for  his  perfon,  without 
having  any  intettrft  in  even  wifhing  his  death,  and  therefore  it- 
moved  from  all  fufpicion,  however  ill-founded ;  I  cannot  but  think 
there  is  more  wifdom  in  placing  the  infant  under  the  guardianftf 
of  fuch  a  relation,  than  under  that  of  the  next  hetr. 

A  focage  guardian  can  only  be  wiiere  the  infant  takes  lands  by  dc* 
fcent.  If  he  has  lands  by  defcent  both  ex  parte  patema  and  exftrU 
matema^  then  thenext  of  kin  on  each  fide  fliall,  ^e^pedivelytbeglIi^ 
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nurture^  contitnie  only  till  the  minor  is  fourteen  years  of 
age  ;  for  then,  in  both  cafes,  he  is  prefiimed  to  have  difcre- 
tion,  fo  fa^as  to  choofe  his  own  guardian.  This  he  may  do, 
unlefs  one  be  appointed  by  the  father,  by  virtue  of  the  fta- 
tute  12  Car.  II.  c.  24.  which,  confidering  the  imbecility 
of  judgment  in  children  of  tlie  age  of  fourteen,  and  the 
abolition  of  guardianfhip  in  chivalry  (which  laded  till  the  age 
of  twenty-one,  and  of  which  we  (hall  fpeak  hereafter)  en- 
a£ls,  that  any  father,  under  age  or  of  full  age,  may  by  deed 
or  will  difpofc  of  the  cuftody  of  his  child,  either  born  or  un- 
born, to  any  perfon,  except  a  popifli  recufant,  either  in  pof- 
feflion  or  reverfion,  till  fuch  child  attains  the  age  of  one  and 
twenty  years  (3).  Thefe  are  called  guardians  byjiatutey  or  /^  r^x 
iamentary  guardians.  There  are  alfofpecial  guardians  by  cuf*  /\ 
torn  of  London,  and  other  places  ^  ;  but  they  are  particular  - 
exceptions,  and  do  not  fall  under  the  general  law. 

The  power  and  reciprocal  duty  of  a  guardian  and  ward 
are  the  fame,  pro  tempore^  as  that  of  a  father  and  child  ;  and 
therefore  I  fhall  not  repeat  them :   but  (hall  only  add,  that 

•  Co.  Litt.  88. 


dians  by  focage  of  thefe  lands  ;  and  of  thefe  two  claimants  the 
firil  occupant  (hall  retain  the  cuftody  of  the  infant's  perfon.  See 
Mr.  Hargrave's  notes  to  Co.  Litt.  88.  b.  where  thefe  different  kinds 
of  guardianfhip  arc  with  great  learning  and  perfpicuity  difcrimi- 
nated  and  difcufled. 

(3)  By  this  ftatute,  the  father  may  difpofe  of  the  guardianfhip 
of  any  child  unmarried  under  the  age  of  twenty-one,  by  dead  or 
will,  executed  in  the  prefence  of  two  or  more  witnefTes,  till  fuch 
cliild  attains  the  age  of  twenty-one,  or  for  any  left  time*  And  the 
guardian  fo  ap^inted  has  the  tuition  of  the  ward,  and  the  ma- 
nagement of  his  eilate  and  property. 

A  father  cannot  appoint  guardians  under  this  ftatute  to  a  natural 
child ;  but  where  he  has  named  guardians  by  his  will  to  an  illegi- 
timate child,  the  court  of  chancery  will  appoint  the  Gune  perfons 
guardians  without  any  reference  to  a  mafter  for  bis  approbation, 
a  Bro.  583. 

R  r  3  the 
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the  guardian,  when  the  ward  comes  of  age.  Is  bound  to  give 
him  an  account  of  all  that  he  has  tranfa£led  on  his  beha]f> 
and  mud  anfwcr  for  all  lofles  by  his  wilful.  defatUt  oj  negli- 
gence. In  order  therefore  to  prevent  difagreeable  contefU 
with  young  gentlemen,  it  has  become  a  pra£iice  for  many 
guardians,  of  large  eftates  efpecially,  to  indemnify  thcmfelvcs 
by  applying  to  the  court  of  chancery,  a£ting  under  it's  di- 
reftion,  and  accounting  annually  before  the  officers  of  tnat 
court.  For  the  lord  chancellor  is,  by  right  derived  from  the 
crown,  the  general  and  fupreme  guardian  of  all  infants,  as 
well  as  idiots  and  lunatics ;  that  is,  of  all  fuch  perfoos  as 
have  not  difcretion  enough  to  manage  thdir  own  concerns. 
In  cafe  therefore  any  guardian  abufes  his  ti\x^^  the  court  will 
check  and  puniQi  him  \  nay  fometimes  will  proceed  to  the 
removal  of  him,  and  appoint  another  in  his  (lead  p. 

/ 

2.  Let  us  next  confider  the  ward  or  perfon  within  age, 
for  whofe  affiflance  and  fuppon  thefe  guardians  are  confti- 
tuted  by  law ;  or  who  it  is,  that  is  faid  to  be  within  age. 
The  ages  of  male  and  female  are  diflFerent  for  different  pur- 
pofes.  A  male  at  twelve  years  old  may  take  the  oath  of  al- 
legiance ;  at  fourteen  is  at  years  of  difcretion,  and  therefore 
may  confent  or  difagree  to  marriage,  may  choofe  his  guar- 
dian, aiid,  if  his  difcretion  be  actually  proved,  may  make 
his  teftament  of  his  perfonal  eftate  ;  at  feventeen  may  be  an 
executor  ;  and  at  twenty-one  is  at  his  own  difpofal,  and  maj 
alien  his  lands,  goods,  and  chattels.  A  fen\ale  alfo  at  Je» 
ven  years  of  age  may  be  betrothed,  or  given  ia  marriage;  at 
nine  is  entitled  to  dower ;  at  twelve  is  at  years  of  maturity, 
and  therefore  may  confent  or  difagree  to  marriage,  and,  if 
proved  to  have  fufficient  difcretion,  may  bequeath  her  per« 
fonal  edate ;  at  fourteen  is  at  years  of  legal  difcretion,  and 
may  choofe  a  guardian  ;  2,1  feventeen  may  be  executrix;  and 
at  twenty-one  may  difpofe  of  herfelf  and  her  lands.  So  that 
full  age  in  male  or  female  is  twenty-one  years,  which  age  is 
completed  on  the  day  preceding  the  anniverfary  of  a  perfon's 


p  1  Sid.  424.    I  p.  WUL  703. 


birth. 


t 
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birth  ^(4} ;  who  till  that  time  is  an  infant,  and  fo  (liled  in  law. 
Among  the  anticnt  Greeks  and  Romans  tuomeft  were  never 
of  age,  but  fubjeft  to  perpetual  guardianfliip  %  unlefs  when  [  464  ] 
married  **  mjl  ccnveniffent  in  manum  viri  :'*  and,  when  that 
perpetual  tutelage  wore  away  in  procefs  of  time,  we  find  that, 
in  females  as  well  as  males,  full  age  was  not  till  twenty-five 
years".  Thus  by  the  conftitution  of  difFerefit  kingdoms, 
this  period,  which  is  merely  arbitrary,  and  juris  pofttivi^  is 
fixed  at  different  times.  Scotland  agrees  with  England  in 
this  point ;  (both  probably  copying  from  the  old  Saxon  con- 
ftltutions  on  the  contineiit,  which  extended  the  age  of  mi- 
nority **  ad  annum  vigejifnum  primumy  et  eo  ufque  juvenes  fuh 
•*  tutelam  reponuni^^)  but  in  Naples  they  are  of  full  age  at 
eighteen  ;  in  France,  with  regard  to  marriage,  not  till  thirty  : 
and  in  Holland  at  twenty-j^ve, 

3.  Infants  have  various  privileges,  and  various  difabi- 
lities :  but  their  very  difabilities  are  privileges  ;  in  order  to 
fecure  them  from  hurting  themfelves  by  their  own  improvi- 
dent a£ls*  An  infant  cannot  be  fued  but  under  the  protec- 
tion, and  joining  the  name,  of  his  guardian  $  for  he  is  to  de^ 
fend  him  againit  all  attacks  as  well  by  law  as  otherwife  **:  but 
he  may  fuc  either  by  his  guardian,  ot  prochein  amy^  his  next 
friend  who  is  not  his  guardian.  This  prochein  amy  msiy  he 
any  perfon  who  will  undertake  the  infant's  caufe  ;  and  it 

q  Salk.  44.  6»5.  LoH.  Raym.  480.  t  Stiernhook  J^  jure  Sueonbm.  /.  a« 

I096«     Toder  V.  Sanfam.    Dom.  Prcc,  c,  a.     This  is  ^Ifo  the  fteriod  when  the 

27  Feb.  1775.  king,-  as  well  as  the  fubjtdl,  arrives  «t 

r  Pott.   Antiq.  b.  4.  c.  11.      Cic.  full  age  in  modern  Sweden.  Mod,  Uii« 

pro  Murtn.  12.  Hift.  xxxiii.  210. 

» //t/?.  X.  23.  I.  u  Co.  Litt.  T35. 


(4)  If  he  is  bom  on  the  lil  of  January,  he  is  of  age  to  do  any 
legal  a6l  pn  the  morning  of  the  lall  day  of  December,  though  he 
may  not  hav^lived  twenty-one  years  by  near  forty-eight  hours : 
the  reafon  affigned  is,  tkat  in  law  there  is  no  fra6iion  of  a  day ;  and 
if  the  birth  were  on  the  iirft  fecond  of  one  day,  and  the  aft  on  the  lail 
fiecond  of  the  other,  then  twenty-one  years  would  be  complete ; 
and  in  the  lew  it  is  the  fame  whether  a  thing  is  done  upon  one  mo- 
ment of  the  day  or  on  anotJier. 

R  r  4  frequently 
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frequently  happens,  that  an  infant^  by  his  prochtin  amy^  iiu 
ftitutes  a  fuit  iii  equity  againft .  a  fraudnlent  guardian*  In 
crimiiial  cafes,  an  infant  of  the  zg^'oi fourteen  years  may  be 
capitally  puniQied  for  any  capital  offence^;  but  under  the 
age  oifeven  he  cannot.  The  period  between yfv^/i  and^r- 
teen  is  fubje£l  to  much  uncertainty :  for  the  infant  (hall, 
generally  fpeaking,  be  judged  prima  facie  innocent;  yet 
if  ho  was  doll  capax^  and  could  difcem  between  good 
and  evil  at  the  time  of  the  ofience  committed,  he  may 
be  convi£led  and  undergo  judgment  and  execution  of 
death,  though  he  hath  not  attained  to  years  of  puberty 
C  4^5  1  0^  difcretion  '•  And  fir  Matthew  Hale  gives  us  two  in- 
(lances,  one  of  a  girl  of  thirteen,  who  was  burned  for  kill- 
ing her  miftrefs ;  another  of  a  boy  ftiil  younger,  that  had 
killed  his  companion  and  hid  himfelf,  who  was  hanged  \ 
for  it  appeared  by  his  hiding  that  he  knew  he  had  done  wrongi 
and  could  difcern  between  good  and  evil :  and  in  fuch  cafes 
tlie  maxim  of  law  is,  that  malitiafupplet  aetatem  (5  )•  So  alfo, 
in  much  more  modern  times,  a  boy  of  ten  years  old,  who 
was  guilty  of  a  heinous  murder,  was  held  a  proper  fubje£l 
for  capital  punifliment,  by  the  opinion  of  all  the  judges  ^ 

With  regard  to  eftates  and  civil  property,  an  infant  hath 
many  privileges,  which  will  be  better  underftood  when  wc 
come  to  treat  more  particularly  of  thofe  matters ;  but  this 
may  be  faid  in  general,  that  an  infant  (hall  lofe  nothing  by 
non-claim,  or  negleft  of  demanding  his  right;  nor  (hall  any 
other  laches  or  negligence  be  imputed  to  an  infant,  except  in 
fome  very  particular  cafes. 

It  is  generally  true,  that  an  infant  can  neither  aliene  his 
lands,  nor  do  any  legal  a£l:,  nor  make  a  deed,  nor  indeed  any 

w  I  Hal.  P.  C.  25,  r  Fofter.  ^%. 

X  U'td.  26. 


(5')  In  fuch  cafes,  I  conceive  that  juftice  tempered  with  mercy 

would  inquire  whether  the  malice  is  of  fuch  a  hardened  degree 

that  a  (lighter  puniftiment  would  not  eradicate  or  corred  itj  ^ 

whether  a  milder  fentence  would  not  be  fufficiei^t  to  deter  other 

boys  of  the  fame  age  from  a  repetition  of  the  crime* 

manner 


Ch*  17.  ^/  P 1 R s o N $•  465. 

manner  of  contra£^^  that  will  bind  him.  But  ftill  to  alt  thefe 
rules  there  are  feme  exceptions :  part  of  which  were  juft  now 
mentioned  in  reckoning  up  the  difFerent  capacities  which  thej 
alTume  at  di£Ferent  ages :  and  there  are  others,  a  few  of  which 
it  may  not  be  improper  to  recite,  as  a  general  fpecimen  of  the  • 
whole.  And,  firlt,  it  is  true,  that  infants  cannot  aliene  their 
eftates :  but  infant  truftees,  or  mortagees,  are  enabled  to 
convey,  under  the  diredion  of  the  court  of  chancery  or  ex- 
chequer, or  other  courts  of  equity,  the  eftates  they  hold  in 
truit  or  mortgage,  to  fuch  perfon  as  the  court  fliall  appoint'* 
Alfo  it  is  generally  true,  that  an  infant  can  do  no  legal  a£l : 
yet,  an  infant,  who  has  an  advowfon,  may  prefent  to  the 
benefice  when  it  becomes  void  \  For  the  law  in  this  cafe 
difpenfes  with  one  rule,  in  order  to  maintain  others  of  far 
greater  confequence  :  it  permits  an  infant  to  prefent  a  clerk  [  466  2 
(who,  if  unfit,  may  be  reje^ied  by  the  bifhop)  rather  than 
either  fuflfer  the  church  to  be  unferved  till  he  comes  of  age, 
or  permit  the  infant  to  be  debarred  of  his  right  by  lapfe  to 
the  bifhop.  An  infant  may  alfo  purchafe  lands,  but  his  pur- 
chafe  is  incomplete :  for,  when  he  comes  to  age,  he  may  either 
sgree  or  difagree  to  it,  as  he  thinks  prudent  or  proper,  without 
alleging  any  reafon ;  and  fo  may  his'heirs  after  him,  if  he  dies 
without  having  completed  his  agreement  ^.  It  is,  farther, 
generally  true,  that  an  infant,  under  twenty-one,  can  make 
no  deed  but  what  is  afterwards  voidable  ;  yet  in  fome  cafes  ^ 
he  may  bind  himfelf  apprentice  by  deed  indented  or  inden- 
tures, for  feven  years ;  and  ^  he  may  by  deed  or  will  appoint 
a  guardian  to  his  children,  if  he  has  any.  Laftly,  it  is  ge- 
nerally true,  that  an  infant  can  make  no  other  contract  that 
will  bind  him :  yet  he  may  bind  himfelf  to  pay  for  his  necef- 
fary  meat,  drink,  apparel,  phyfic,  and  fuch  other  necefla- 
ries  (6)  \  and  like  wife  for  his  good  teaching  and  inftru£iion, 

s  Stat.  7  Ann.  c.  29.  4  Geo.  III.  c.  i6.  c  Sut.  5  Elix.  c.  4.  43  Ells.  c.  »• 

•  Co.  Lilt.  171.  Cio.  Car.  179. 

b  Uid.  2.  d  Sut.  12  Car.  II.  c.  24. 


(6)  It  has  been  held,  than  an  infant  is  xiot  liable  to  repay  money 
Isnt  to  him,  although  he  ihould  lay  it  out  in'  ncccilariet.   i  Sa/L 
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•whereby  he  may  profit  himfcif  afterwards  e.   And  thus  much, 
at  prefentj  for  the  privileges  and  difabilities  of  infants. 

*Co.  Lite.  172. 


386.  Nor  15  he  bound  to  pay  for  goods  bought  to  tr?dc  with. 
BmU.  N.  p.  154.  But  debts  contradtd  during  infancy  arc  a  gowd 
condderation  to  fupport  a  promife  iradc  to  pay  then-.,  \v!ien  a  ptr- 
Ibn  is  full  of  age.  Infancy  may  be  given  in  evidence  upon  the 
general  ifluc,  or  it  maybe  pleaded.     Bui!.  152. 

And  where  the  defendant  pleads  infancy,  and  the  plaintiff  replies 
that  the  defendant  confirmed  the  promife  or  contradl  when  he  wat 
of  age ;  the  plaintiff  need  only  prove  the  promife,  and  the 
defendant  muft  difcharge  himfeif  by  proof  of  the  infancy. 
I  r.  R^  648. 
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CHAPTER.    THE     EIGHTEENTH. 


OF    CORPORATIONS. 


WE  have  hitherto  conCdered  perfons  in  their  natural 
capacities!  and  have  treated  of  their  rights  and-  du- 
ties. Butj  as  all  perfonal  rights  die  with  the  perfon ;  and^ 
as  the  neceflary  forms  of  invefting  a  feries  of  individuals,  one 
after  another,  with  the  fame  identical  rights,  would  be  verjF 
inconvenient,  if  not  impradicable ;  it  has  been  found  necef- 
fary,  when  it  is  for  the  advantage  of  the  public  to  have  any 
particular  rights  kept  on  foot  and  continued,  toconditute  ar«> 
tificial  perfons,  who  may  maintain  a  perpetual  fucceffion,  and 
enjoy  a  kind  of  legal  immortality. 

,  These  artificial  perfons  are  called  bodies  politic,  bodies 
corporate,  (corpora  corporator)  or  corporations  :  of  which. 
there  is  a  great  variety  fubfifiing,  for  the  advancement  of 
religion,  of  learning,  and  of  commerce )  in  order  to  preferve 
entire  and  for  ever  thofe  rights  and  immunities,  which,  if 
they  were  granted  only  to  thofe  individuals  of  which  the  body 
corporate  is  compofed,  would  upon  their  death  be  utterly 
loft  and  extin£l.  To  fhew  the  advantages  of  thefe  incorpora-* 
tions,  let  us  confider  the  cafe  of  a  college  in  either  of  our 
univerfities,  founded  adjludendum  etorandum^  ioi  the  encou- 
ragement and  fupport  of  religion  and  learning.  If  this  were 
a  mere  voluntary  afTembly,  the  individuals  which  compofe  it 
might  indeed  read,  pray,  ftudy  and  perform  fcholaftic  exer- 
cifes  together,  fo  long  as  they  could  agree  to  do  fo :  but  they 

could 
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could  neither  frame,  nor  receive  any  laws  or  rules  of  their 
condud^ ;  none  at  leall,  which  would  have  any  binding  force, 
forwant  of  a  coerccive  power  to  create  a  fuificient  obligation* 
Neither  could  they  be  capable  of  retaining  any  prlrilcgcs  or 
immunities  :  for,  if  fuch  privileges  be  attacked,  which  of  all 
this  unconne£led  aflcmbly  has  the  right,  or  ability,  to  de* 
fend  them  ?  And,  when  they  are  difperfed  by  death  or  other- 
wife,  how  Ihall  they  transfer  thefe  advantages  to  another  fet 
of  ftudents,  equally  unconnected  as  th^mfelves  ?  So  alfo  with 
regard  to  holding  eftates  or  other  property,  if  land  be  granted 
for  the  purpofes  of  religion  or  learning  to  twenty  individuals 
not  incorporated,  there  is  no  legal  way  of  continuing  the 
property  to  any  other  perfons  for  the  fame  purpofes,  but  by 
endlefs  conveyances  from  one  to  the  other,  as  often  as  the 
hands  are  changed.     But  when  they  are  confolidatedl  and 
united  into  a  corporation,  they  and  their  fucceflbrs  are  then 
confldered  as  one  perfon  in  law  :   as  one  perfon,  they  hare 
one  will,  which  is  coUefted  from  the  fcnfc  of  the  majority  of 
the  individuals  ;  this  one  will  may  eftablifh  rules  and  orders 
for  the  regulation  of  the  whole,  which  are  a  fort  of  munici* 
pal  laws  of  this  little  republic ;  or  rules  and  ftatutes  may  be 
prefcribed  to  it  at  it's  creation,  which  are  then  in  the  place 
of  natural  laws  :    the  privileges  and  immunities^  the  eftates 
and  pofrefTions,  of  the  corporation,  when  once  veiled  in  them 
will  be  for  ever  veiled,  without  any  new  conveyance  to  new 
fucceflionsj  for  all  the  individual  members  that  have  exifted 
from  the  foundation  to  the  prefent  time,  or  that  (hall  ever 
hereafter  exift,  are  but  one  perfon  in  law,  a  perfon  that  never 
dies :   in  like  manner  as  the  river  Thames  is  ftill  the  fame 
river,  though  the  psQrts  which  compofe  it  are  changing  every 
inllant. 

The  honour  of  originally  inventing  thefe  political  confti- 
tutions  entirely  belongs  to  the  Romans.  They  were  intro- 
duced, as  Plutarch  fays,  by  Numa;  who  finding,  upon  his 
acceflion,  the  city  torn  to  pieces  by  the  two  rival  fa^ions  of 
Sabines  and  Romans,  thought  it  a  prudent  and  politic  mea- 
fare  to  iubdivide  thefe  two  into  many  fmaller  ones,  by  infti- 

tudag 
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tuting  Separate  focictics  of  every  manual  trade  and  profeflion. 
They  were  afterwards  much  conGdered  by  the  civil  law',  in 
which  they  were  called  univerfitaies^  as  forming  one  wliole 
out  of  many  individu^ils ;  or  cdUgia^  from  being  gathered 
together :  they  were  adopted  alfo  by  the  canon  law,  for  the 
maintenance  of  ecclefiaftical  difcipline  ;  and  from  them  our 
fpiritual  corporations  are  derived.  But  our  laws  have  confl* 
derably  refined  and  improved  upon  the  invention,  according 
to  the  ufual  genius  of  the  Engliih  nation  :  particularly  witli 
regard  to  fole  corporations,  confiding  of  one  pcrfon  only,  of 
which  the  Roman  lawyers  had  no  notion ;  their  maxim  being 
that  "  ires  faciunt  collegium^ J**  Though  they  held,  that  if  a 
corporation,  originally  confiding  of  three  perfons,  be  reduced 
to  one,  **Ji  univerfitas  ad  ttnum  reditu*  it  may  ftill  fubfift  as 
a  corporation,  "  etjl^t  notnen  univerfiiatis^.*^ 

Before  wc  proceed  to  treat  of  the  feveral  incidents  6T cor- 
porations,.  as  regarded  by  the  laws  of  England,  let  us  firS. 
take  a  view  of  the  feveral  forts  of  them  ;  and  then  we  fhall 
be  better  enabled  to  appiehend  their  refpcdlive  qualities. 

The  fir  ft  divlfion  of  corporation  is  into  aggregate  znAfoli* 
Corporations  aggregate  confift  of  many  perfons  united  toge- 
ther into  one  focicty,  and  are  kept  up  by  a  perpetual  fucccf- 
fion  of  members,  fo  as  to  continue  for  ever :  of  which  kind 
are  the  mayor  and  commonalty  of  a  city,  the  head  and  fellows 
of  a  college,  the  dean  and  chapter  of  a  cathedral  churcl^ 
Corporations  folc  confift  of  one  perfon  only  and  his  fucceflbrs^ 
in  fome  particular  ftatlon^  who  are  incorporated  by  law,  in 
order  to  give  them  fome  legal  capacities  and  advantages,  par- 
ticularly that  of  perpetuity,  which  in  their  natural  perfons 
they  could  not  have  had.  In  this  fenfe  the  king  \&  a  fole 
corporation  ^ :  fo  is  a  bifhop:  fo  are  fome  deans,  and  prebea« 
daries^  diftin£t  from  their  feveral  chapters :  and  fo  is  every 
parfoh  and  vicar.  And  the  neceflity,  or  at  leaft  ufc,  of  thjs 
inftitution  will  be  very  apparent,  if  we  confider  the  cafe  of. 


•  lyi/.  3.  r.  4./«r/pf.  *  V-  3»  4- 7« 

>  ^.  50. 16.  S.  4  Co.  Lirt.  4j. 


a  parfon 
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a  parfon  of  a  church.  At  the  original  endowment  of  parifli 
churches>  the  freehold  of  the  church,  the  church*  yard,  the 
parfonage  houfe,  the  glebe,  and  the  tithes  of  the  parifli,  were 
vefted  in  the  then  parfon  by  the  bounty  of  the  donor,  as  a 
temporal  recompenfe  to  him  for  his  fpiritual  care  of  the  in- 
habitants, and  with  intent  that  the  fame  emoluments  fliould 
ever  afterwards  continue  as  a  recompenfe  for  the  fame  care. 
But  how  was  this  to  be  e£Fe£led  ?  The  freehold  was  veiled 
in  the  parfon  ;  and,  if  we  fuppofe  it  vefted  in  his  natural  ca- 
pacity, on  his  death  it  might  defcend  to  his  heir,  and  would 
be  liable  to  his  debts  and  incumbrances :  or,  at  bed,  the  heir 
might  be  compellable,  at  fome  trouble  and  expenfe,  to  con- 
vey thefe  rights  to  the  fucceeding  incumbent.  The  law  there- 
fore has  wifely  ordained,  that  the  parfon,  quatenuj  parfoo, 
fliall  never  die,  any  more  than  the  king  ;  by  making  him  and 
his  fuccefTors  a  corporation.  By  which  means  all  the  origi- 
oal  rights  of  the  parfonage  are  preferved  entire  to  the  fuccef- 
for :  for  the  prefent  incumbent,  and  his  predeceflbr  who  lived 
leven  centuries  ago,  are  in  law  one  and  the  fame  perfon ; 
and  what  was  given  to  the  one  was  given  to  the  other  alfo* 

Another  divifion  of  incorporations,  either  fole  or  aggre- 
gate, is  into  ecclefiqftical  and  lay,  Ecclefiaftical  corporations 
are  where  the  members  that  compofe  it  are  entirely  fpiritual 
perfons  \  fuch  as  biflvops  ;  certain  deans,  and  prebendaries } 
alt  archdeacons,  parfons,  and  vicars ;  which  are  fole  corpo- 
rations %  deans  and  chapters  at  prefent,  and  formerly  prior 
and  convent^  abbot  and  monks,  and  the  like,  bodies  aggregate. 
Thefc  are  erefted  for  the  furtherance  of  religion,  and  perpe- 
tuating the  rights  of  the  church.  '  Lay  corporations  are  of 
two  forts,  civil  and  eleemofynary.  The  civil  are  fuch  as  arc 
ereflted  for  a  variety  of  temporal  purpofes.  The  king, 
for  inftance,  is  made  a  corporation  to  prevent  in  general 
the  poffibility  of  an  interregnum  or  vacancy  of  the  throne, 
andtoprefervethepofleffionsofthe  crown  entire;  for  inune- 
diately  upon  the  demife  of  one  king,  his  fuccefTor  is,  as  we  have 
formerly  feen,  in  full  pofTeflion  of  the  regal  rights  and  dignity. 
Other  lay  corporations  are  eredied  for  the  good  government  of 

15  atowa 
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a  town  or  particular  di(lri£l,  as  a  mayor  and  commonaltji 
bailifF  and  burgefTes,  or  the  like  :  fome  for  the  advanccmenl 
and  regulation  of  manufaflures  and  commerce;  as  the  trading 
companies  of  London,  and  other  towns  :  and  fome  for  the 
better  carrying  on  of  divers  fpecial  purpofes ;  as  churcbwar* 
densy  for  confervation  of  the  goods  of  the  parifh ;  the  coikge 
of  phyficians  and  company  of  furgeons  in  London^  for  tho 
improvement  of  the  medical  fciencc ;  the  royal  fociety,  foe 
the  advancement  of  natural  knowlege^  and  the  fociety  of  an- 
tiquaricsi  for  promoting  the  ftudy  of  antiquities.  And  among 
thefe  I  am  inclined  to  think  the  general  corporate  bodies  o£ 
the  univerfities  of  Oxford  and  Cambridge  mud  be  ranked  & 
for  it  is  clear  they  are  not  fpiritual  or  ecclefiaftical  corpora* 
tions,  being  compofed  of  more  laymen  than  clergy  :  neither 
are  they  eleemofynary  foundations^  though  ftipends  are  an« 
nexed  to  particular  magillrates and  profeflbrs,  any  more  thai| 
other  corporations  where  the  a£ting  officers  have  (landing  fa- 
laries  ;  for  thefe  are  rewards  pro  opera  tt  labortj  not  chari- 
table donations  only,  fince  every  ftipend  is  preceded  by  fer- 
vice  and  duty :  they  feem  therefore  to  be  merely  civil  corpo* 
rations  ( j  )•  The  eleemofynary  fort  are  fuch  as  are  conftituted 
for  the  perpetual  diftribution  of  the  free  alms>  or  bounty,  of 
the  founder  of  them  to  fuch  pcrfoos  as  he  has  dire£led«  0£ 
this  kind  are  all  hofpitals  for  the  maintenance  of  the  poor, 
iick,  and  impotent :  and  all  colleges,  both  in  our  univerfi- 
ties and  out^  of  them:  which  colleges  are  founded  for  two 
purpofes  ;  i.  For  the  promotion  of  piety  and  learning  by  pro« 
per  regulations  and  ordinances.  2.  For  imparting  ailiftance 
to  the  members  of  thofc  bodies,  in  order  to  enable  them  to 
profecute  their  devotion  and  ftudies  with  greater  cafe  and  af- 
fiduity.  And  all  thefe  eleemofynary  corporations  are,  ftrii^ly 
fpcaking,  lay  and  not  ecclefiadical,  even  though  compofed 
of  ecclefiaftical  perfons  ^,  and  although  they  in  fome  things* 

^  Such  as  at  Mancbefter,  Eton,  Wincbcfter,  &c, 
'   I  Lord  Raym.  6. 


I    •      I' 


( I )  It  18  now  fully  eflablifhcd  that  each  univcrfity  is  a  civil  cor-' 
poration.     3  Bum  1656.  -     * 

partake 
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partake  of  the  nature^  privileges^  and  rellriiiions  of  eccle* 
fiaftical  bodies  (a}. 

[  472  3  Having  thus  marflialled  the  feveral  fpecies  of  corpora- 
tions, let  us  next  proceed  to  confider,  i  •  How  corporations, 
in  genera],  may  be  created.  2.  What  are  their  powers,  ca- 
pacities, and  incapacities.  3.  How  corporations  are  vifited. 
And  4.  How  they  may  be  difiblved. 

I.  Corporations,  by  the  civil  law,  feem  to  have  been 
created  by  the  mere  a£t,  and  voluntary  aflbciation  of  their 
members;  provided  fuch  convention  was  not  contrary  to  law, 
for  then  it  was  iUicitum  collegium  %.  It  does  not  appear  that 
the  prince's  confent  was  neceflary  to  be  adiually  given  to  the 
foundation  of  them ;  but  merely  that  the  original  founders  of 
thefe  voluntary  and  friendly  focieties  (for  they  were  little  more 
than  fuch)  (hould  not  edablifli  any  meetings  in  oppofition  to 
the  laws  of  the  (late. 

But,  with  us  in  England,  the  king's  confent  is  abfolutely 
neceflary  to  the  ere£tion  of  any  corporation,  either  impliedly 
or exprefsly  given  ^.  The  king's  implied  confent  is  to  be  found 
in  corporations  which  exift  by  force  of  the  common  Icnv^  to 
which  our  former  kings  are  fuppofed  to  have  given  their  con- 
currence ;  common  law  being  nothing  elfe  but  cuftom, 
aridng  from  the  univerfal  agreement  of  the  whole  commu- 
nity. Of  this  fort  are  the  king  himfelf,  all  bifliops,  parfons, 
vicars,  churchwardens,  and  fome  others  \  who  by  common 


C  Tf.  47.  2z.  !•     Nfqtie  faaetai,  ne- 

qu€  coiUgium^  tuque  bvjujmodi  corpus  puf" 

Jim  ommbui  habere  conceditur ;  nam  et  le- 

gibus,  et  fenafus  conjultiif  et  principardus 

MH^itutu/iibiuea  res  coertifur,  fj',  3.4,  i. 

h  Cittes  and  towns  were  firft  ere£ted 
Into  corporate  communities  on  the  coo- 


tinenty  and  endowed  with  many  Ttlusbie 
privileges,  about  the  eleventh  ceoturjf  t 
(Robertf.  Cha.  V.  i.  30.)  to  which  the 
confent  of  the  foodal  fovereign  was  ab- 
folutely neceflary,  as  many  of  his  piero* 
gatlves  and  revenue  &  were  thereby  coo* 
fiderably  diminiihed. 


(a)  They  are  lay  corporations  becaufe  they  arc  not  fubjc^t  to 
the  jurifdidlion  of  the  ecclcfiaftical  courts,  or  to  the  vifitations  of 
the  ordiuafy  or  dioccfan  in  their  fpiritual  cbara&ers, 

9  law 
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law  have  ever  been  held  (as  far  as  oar  books  can  (hew  us)  to 
have  been  corporations,  virtute  ojficii :  and  this  incorporation 
is  fo  infeparably  annexed  to  their  offices,  that  we  cannot 
frame  a  complete  legal  idea  of  any  of  thefe  perfons,  but  we 
mud  alfo  have  an  idea  of  a  corporation,  capable  to  tranfmit 
his  rights  to  his  fucceifors,  at  the  fame  time.  Another  me-  [  473  3 
thod  of  implication,  whereby  the  king's  confent  is  prefumed, 
is  as  to  all  corporations  by  prefcription^  fuch  as  the  city  of 
London,  and  many  others  i,  which  have  exifted  as  corpora* 
tions,  time  whereof  the  memory  of  man  runneth  not  to  the 
contrary ;  and  therefore  are  looked  upon  in  law  to  be  well 
created.  For  though  the  members  thereof  can  fhew  no  legal 
charter  of  incorporation,  yet  in  cafes  of  fuch  high  antiquity  - 
the  law  prefumes  there  oncft  was  one;  and  that  by  the  variety 
of  accidents,  which  a  length  of  time  may  produce,  the  charter 
is  loft  or  deftroyed.  The  methods  by  which  the  king's  con*- 
fent  is  exprefsly  given,  are  either  by  a£t  of  parliament  or 
charter.  By  a£l  of  parliament,  of  which  the  royal  afTent  is  a 
necefiary  ingredient,  corporations  may  undoubtedly  be  creat- 
ed ^ :  but  it  is  obfervable,  that  (till  of  late  years)  moft  of  thofe 
ftatutes>  which  are  ufually  cited  as  having  created  corpora^ 
tions,  do  either  confirm  fuch  as  have  been  before  created  by 
the  king;  as  in  the  cafe  of  the  college  of  phyficians  ereAed 
by  charter  10  Hen.  VHP,  which  charter  was  afterwards 
confirmed  in  parliament  ^ ;  or,  they  permit  the  king  to  tnOt 
a  corporation  infuturo  with  fuch  and  fuch  powers ;  as  is  the 
cafe  of  the  bank  of  England  "*,  and  the  fociety  of  the  Britiih 
fifliery*^.  So  that  the  immediate  creative  z6t  was  ufually 
performed  by  the  king  alone,  in  virtue  of  his  royal  prero- 
gative *•. 

All  the  other  methods  therefore  whereby  corporationa 
exift,  by  common  law,  by  prefcription,  and  by  z€t  of  par* 
liament,  are  for  the  moft  part  reducible  to  this  of  the  king^s 
letters  patent,  or  charter  of  incorporation.   The  king's  crea- 

j  2  Inft.  330.  m  Stat.  5  Ir  6  W.  ft  lif.'c.  lo. 

1  ioR«p.  29.     I  Roll.  Abr.  512.  »  Stat.  23  Geo.  II.  c.  4. 

k  8  Rep.  114.  o  Seepage  272. 

i   14  &  15  Hen.  VIIL  c.  5. 

Vol.  I.  S  f       "  don 
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tion  may  be  performed  by  the  words  *'  ereamus^  crigtmuff 

fundamusy  incorporamusy*  or  the  like.     Nay  it  is  held,  that  if 

[  474  ]  the  king  grants  to  a  fet  of  men  to  have  gildam  tntrcatonam, 

a  mercantik  meeting  or  afiembly  p,  this  is  alone  fufficient  to 

incorporate  and  eflablifli  them  for  ever  ^a 

The  parliament,  we  obierved,  by  its  abfolute  and  tran- 
fcendent  authority,  may  perform  this,  or  any  other  ad  what- 
focver:  and  actually  did  perform  it  to  a  great  extent,  by  (ta- 
tute  39  £liz.  c.  5.  which  incorporated  all  hofpitals  and  hoafei 
of  correction  founded  by  charitable  perfons,  without  farther 
trouble  :  and  the  fame  has  been  done  in  other  cafes  of  chari- 
table  foundations.  But  otl^erwife  it  has  not  formerly  been 
ufual  thus  to  intrench  upon  the  prerogative  of  the  crowo, 
and  the  king  may  prevent  ic  when  he  pleafes*  And,  in  the 
particular  itiftance  before •  mentioned,  it  was  done,  as  fir  Ed- 
ward Coke  obferves%  to  avoid  the  charges  of  incorporadoa 
and  licences  of  mortmain  in  fmall  benefactions;  which  in  his 
days  were  grown  fo  great,  that  they  difcouraged  many  mea 
from  undertaking  thefe  pious  and  charitable  works* 

The  king  (it  is  faid)  may  grant  to  a  fubje£l  the  power  of 
erefting  corporations ",  though  the  contrary  was  formerly 
held* :  that  is,  I^  may  permit  the  fubjedl  to  name  the  per- 
fons and  powers  of  the  corporation  at  his  pleafure ;  but  it  is 
really  the  king  that  ereds,  and  the  fubjeft  is  but  the  inftru- 
nient:  for  though  none  but  the  king  can  make  a  corporatioai 
yet  qui  facit  per  alium^  facit  per  fe  **.  In  this  manner  the 
chancellor  of  the  univcrfity  of  Oxford  has  power  by  charter 
to  ereft  corporations ;  and  has  aftually  often  exerted  it,  « 
the  eredtion  of  feveral  matriculated  companies,  now  fubfift- 
ing,  of  tradefmen  fubfervient  to  the  (ludents. 

V  G'tld  (ignifkd  among  the  Saxons  I        9  10  Rep.  30.    1  RolK  Abr.  5i]« 
fraternity,  derived  from  the  verb  2il*^an         '  %  Inft.  722. 
to  pay,  becaufe  every  man  paid  his  (hare         •  Bro.  Ahr.  tit.  Prero^,  53.    Vinff* 

towards  the  expenfes  of  the  community.  Frerog.  %%,  pi.  16. 
And  hence  their  place  of  meeting  is  frc.         t  Yearbcx>k,  z  Hen.  VH.  13* 
({uently  called  the  Guild  or  GuJd  beJl,  u  jo  Rep.  33 . 


Ch.  1 8.  ^  pEKiONi.  474 

When  a  corporation  is  crc£led,  a  name  muft  be  given  to 
it ;  and  by  that  name  alone  it  muft  fue  and  be  fuedi  and  do 
all  legal  a£ks  ;  though  a  very  minute  variation  therein  is  not  C  475  1^ 
material ".    Such  name  is  the  very  being  of  it's  confliitutiop  i 
andy  though  it  is  the  will  of  the  king  that  ere£ts  the  corpo* 
ration,  yet  the  name  is  the  knot  of  it's  combination^  without 
which  it  could  not  perform  it,'s  corporate  fundlions  ^.    The 
name  of  incorporation,  fays  fir  Edward  Coke,  is  as  a  proper 
name,  or  name  of  baptifm  ;  and  therefore  when  a  private 
founder  gives  his  college  or  hofpital  a  name,  he  does  it  ooly 
as  a  godfather;  and  by^ that  fame  name  the  king  baptizes 
the  incorporation  '  (3). 

II.  After  a  corporation  is  fo  formed  and  named,  it  ac-. 
quires  many  powers^  rights,  capacities,  and  incapacities^ - 
which  we  are  next  to  confider.  Some  of  thefe  are  neceflarily 
and  infeparably  incident  to  every  corporation  ;  which  inci* 
dents,  as  foon  as  a  corporation  is  duly  ere£%ed,  are  tacitly 
annexed  of  courfe^^.  As,  f.  To  have  perpetual  fucceflion. 
This  is  the  very  end  of  it's  incorporation  :  for  there  cannot 
be  a  fucceflion  for  ever  without  an  incorporation*;  and 
therefore  all  aggregate  corporations  have  a  power  neceflarily 
implied  of  eie£ting  members  in  the  room  of  fuch  as  gooff  a(4]» 

tt  TO  Rep.  122.  T  Ilf'id.  30.     Hob.  III. 

w  Gilb.  Hift.  C.  P.  181.  *  XO  Rep.  ft6. 

«  10  Rep,  28.    '  »  I  Roll.  Abr.  514. 


(3)  But  it  may  have  a  name  only  by  implication  ;  «s  if  the  king 
(hoiild  incorporate  the  inhabitants  of  Dale  with  power  to  chufe  a 
mayor  annually,  though  no  name  be  given,  yet  it  is  a  good  corpo- 
ration by  the  name  of  mayor  and  commonalty.  1  Salk,  ipi*  And 
it  may  change  its  name,  as  corporations  frequently  do  in  new  char- 
ters, and  it  ftill  retains  its  former  rights  and  privilcgee.  4  Co,  87. 

(4)  And  where  the  mode  of  eledlion  is  not  prcfcribcd  by  the 
charter,  or  eftablifhed  by  immemorial  ufagc,  it  may  be  regulated 
by  a  by-law.  3  T.R.  189.  When  the  cleAors  are  defcribed  in  the 
charter,  their  number,  in  order  to  avoid  riot  and  confufiony  may 
be  reftrained  by  a  by-law ;  but  a  by-law  cannot  ftrikc  off  an  inte- 
gral part,  neither  can  it  narrow  the  number  of  pcrfons  out  of  whom 
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2.  To  fue  or  be  fued,  implead  or  be  implegdcdi  gnmt  or  re*- 
ceive,  by  it's  corporate  name,  and  do  all  oth/er  zCts  as  natu* 
.  ral  perfons  may.  3.  To  purchafe  lands^  and  hold  them,  for 
the  benefit  of  themfelves  and  their  faccefibrs ;  which  two  are 
confequential  to  the  former  (5}*  4.  To  have  a  common  ical. 
For  a  corporation,  being  an  invifibie  body,  cannot  manifeil 
tt*8  intentions  by  any  perfonal  z€t  or  oral  difcoarfe :  it  there- 
fore  ad:s  and.fpeaks  only  by  it's  common  feal.  For,  thougb 
the  particular  members  may  expre£i  their  private  confentsto 
any  a£l,  by  words,  or  figning  their  names,  yet  this  does  not 
bind  the  corporation:  it  is  the  fixing  of  the  feal,  and  thatonlj, 
which  unites  the  feveral  aflents  of  the  individuals,  who  coid- 
pofe  the  community,  and  makes  one  joint  aflent  of  the  whole  \ 
5*  To  make  by-laws  or  private  ftatutes  for  the  better  goveni- 
[  476  ]  ment  of  the  corporation;  which  are  blinding  upoAthemfehes, 
mitefs  contrary  to  the  laws  of  the  land,  and  then  diey  ait 
void*  This  is  alfo  included  by  law  in  the  very  z&  of  incof- 
poration  ^ :  for,  as  natural  reafbn  is  given  to  the  natural  body 
for  the  governing  it,  fo  by-laws  or  ftatutes  are  a  fort  of  pdi- 
tical  reafon  to  govern  the  body  politic  (6).  And  this  right 
of  making  by-laws  for  their  own  government,  not  contrary 
to  the  law  of  the  land,  was  allowed  by  the  law  of  the  twelve 
tables  at  Rome"*.  But  no  trading  company  is,  withus^  al- 
lowed to  make  by-laws>  which  may  afi^£t  the  king's  ptero- 

^  Dav.  44>  4^*  J^i^  oe  puirtca  lege  comm^^ntf  fki  ft' 

6  Hob.  xzi.  noi/0. 

'  Sodale*  legem  juam  t/olentf  dum  m 


the  eledion  is  to  be  made.  3  Burr,  1833.  But  the  number  of  ik 
•lexers  of  members  of  parliament  cannot  be  diminiihed  by  a  by- 
biw.    4  Infi.  48. 

(5)  All  corporations  muft  have  a  Hcence  from  the  king  to  en- 
able them  to  purchafe  and  hold  lands  in  mortmain.  Co.  Lift,  2. 
T  &S  fV.  III.  c.  37. 

(6)  Where  the  power  of  making  by-laws  is  in  the  body  at 
large,  they  may  delegate  their  right  to  a  feleft  body,  who  thus 
become  the  reprefentativc  of  the  whole  community.  X</.  Mssi' 
field,  3  Burr.  1837. 

gatifc, 
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gative,  or  the  common  profit  of  the  people,  under  penalty  of 
40/.  unlefs  they  be  approved  by  the  chancellor,  treafurer^' 
and  chief  juftices,  or  the  judges  of  aCBfe  in  their  circuits  : 
and,  even  though  they  be  fo  approved,  ftill,  if  contrary  to 
law,  they  are  void^.  Thefe  five  powers  are  infeparably 
incident  to  evefy  corporation,  at  lead  to  every  corporadon 
aggregate :  for  two  of  them,  though  they  may  be  pra£iifed, . 
yet  are  very  unnecefla'ry  to  a  corporationyS/r  %  viz.  to  have 
a  corpotate  feal  to  teftify  his  fole  afifdit,  and  to  make  ftatutes 
for  the  regulation  of  his  own  conduA. 

There  are  alfo  certain  privileges  and  difabilities  that  at«* 
tend  an  aggregate  corporation,  and  are  not  applicable  to  fuch 
as  are  fole  ;  the  reafon  of  them  ceafing,  and  of  courfe  the 
law.     It  muft  alwayd  appear  by  attorney ;  fbr  it  cannot  ap-* 
pear  in  perfon,  being,  as  fir  Edward  Coke  fays%  invifible^ 
and  exifting  only  in  intendment  and  confideration  of  law.   It   . 
can  neither  maintain,  or  be  made  defendant  to,  an  action  of 
battery  or  fuch  like  perfonal  injuries :  for  a  corporation  can 
neither  beat  nor  be  beaten,  in  it*s  body  politic <»    A  cofpo^ 
ration  cannot  commit  treafon,  or  felony,  of  other  crime,  in 
it's  corporate  capacity  l>:  though  it V  members  maf,  iH'thdir' 
diftindl  individual  capacities  ^  Neither  is  it  capable  of  fuBer^i 
ing  a  traitor's  or  felon's  puniOiment,  for  it  id  not  \nh\c  tO[.  ^^y-  j. 
corporal  penalties,  nor  to  attainder,  forfeiture,  oir^coMpttoit 
of  blood.  It  cannot  be  executor  or  adminiftrator,  br'perfohn 
any  perfonal  duties;  for  it  cannot  take  an  oath  for  the  diie 
execution  of  the  office.     It  cannot  be  feifedof  lands' t^Ae 
ufe  of  another  J  \  for  fuch  kind  of  confidence  is  fofeigti  to  tlife 
end  of  it's  inftitution.     Neither  can  it  be  committed  to  pri« 
foni^:  for  it's  exidence  being  ideal,  no  man  can  apprehend 
orarreft  it.     And  therefore  alfo  it  cannot  be  outlawed  ;  for 
outlawry  always  fuppofes  a  precedent  right  of  arrefting,  whidi 

•  Stat.  19  Hen.  VII*  c  7. 1 1  Rf  p.  54*    tllc'«Ure€toH  oofr  Ihill  be  anfwertB^io 
f  xoRep.  31.  .  t)iitrferiiDMlcap«citiet.  Ff,^%*iir%.' 

%  Bro.  Ahr.  tit,  CtrforatkH'  63.  j  firo.  Ahr,  Hi.  Vttgm.  0l.mj$,  ^ 

^  10  Rep.  32.  BfiGoilof  ufes.  347*  .% 

1  The  df il  law  al(b  ordaSns  cbAt,  tdt       k  Ptowdt  '53!,  '    . 

^  fQi|Mtt?lo«r  oi  •  body  ^orpwin^  .  ...  • 
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has  been  defeated  by  the  parties  abfconding,  and  that  alfo  a 
corporation  cannot  do  :  for  which  reafons  the  proceedings  to 
compel  a  corporation  to  appear  to  any  fuit  by  attorney  are 
always  by  diftrefs  on  their  lands  and  goods  '•  Neither  can  a 
corporation  be  excommunicated :  for  it  has  no  foul,  as  is 
gravely  obferved  by  fir  Edward  Coke  *" ;  and  therefore  alfo 
it  is  not  liable  to  be  fummoned  into  the  ecclcfiaftical  courts 
upon  any  account ;  for  thofe  courts  a£l  on\y  pro  falute  ani^ 
mae,  and  their  fentences  can  only  be  inforced  by  fpiritual 
cenfures :  a  confiderationi  which,  carried  to  it's  full  extent| 
would  alone  demonftrate  the  impropriety  of  thefe  courts  in- 
terfering  in  any  temporal  rights  whatfoever, 

^  There  are  alfo  other  incidents  and  powers,  which  belong 

to  fome  fort  of  corporations,  and  not  to  others.     An  aggre** 

;    .  gate  corporation  may  take, goods  and  chattels  for  the  benefit 

I       of  themfelves  and  their  fucpeflbrs,  but  a  folp  ^iprporationcan** 

BQt " : .  for  fuch  moveable  proper,ty  is  liable  to  be  loft  or  im« 

bezzlcdjand  would  raife  a  multitude  of  difputes  between  the 

fucceflbr  and  executor ;  which  the  law  is  careful  to  avoid  (7). 

In  ecclefiaftical  and  eleemofynary  foundations,  the  king  or 

thjefqunder  may  give  them  rules^  laws,  (latutes,  and  ordinan- 

ceS)  which  they  are  bound  to.obferve :  but  corporations  merely 

r  4^8  ]  lay,^.coixftituted  for  civil  purpofes,  are  fubjeA  to  no  particu* 

lar  ftatutes(9);   but  to  th^  cpipmon  law,  and  to  their  own 

bjf-laws,  not  contrary  to  the  laws  of  the  realm  "*.    Aggregate 

corporations  alfo,  that  have. by  their  conflitution  a  head,  as 

a  deWif  warden,  mafter,  or  the  like,  cannot  do  any  ads 

during  the  vacancy  of  the  headfliip,  except  only  appointiog 

'1  %to.^^hf.nt,C^f9rtLtkn.%i.  (htm         »  Co.  Litt.  4^. 
imtpy*7%k  •■'.'  .        9  Lord JLaym. S. 


»  1".  >  ■   O >■   .'  I 


.;  (7)  Mr.  Htrgravc  confiders  the  jewels  of  the. crown  rather  ai 
hett-looms,  than  an  inftanoe  of  chattels  palling  in  fucceffion  in  a 
foU  corporation.  Co.  Litf.^*  n*  i. 

(8)    Their  charters  or  immemorid  ufages,  which  are  equiva. 
}ent  to  the  exjprefs  provifioas  of  a  ^bartfr,  are  i|i  b&^  tb^'r  ftatutei. 

another: 


Ch.  i8*  ^Persons*  478 

another :  neither  are  they  then  capable  of  receiving  a  grant ; 
for  fuch  corporation  is  incomplete  without  a  head?.  But  there 
may  be  a  corporation  aggregate  conftituted  without  a  head^  :' 
as  the  collegiate  church  of  Southwell  in  Nottinghamfhire, 
which  confids  only  of  prebendaries  ;  and  the  governors  of 
the  charter-houfe,  London,  who  have  no  prcfident  or  fu- 
periori  but  are  all  of  equal  authority.     In  aggregate  corpo- 
rations alfo,  the  a^  of  the  major  part  is  efleemed  the  zGt  of 
the  whole  ^  By  the  civil  law  this  major  part  mud  have  con- 
fided of  two  thirds  of  the  whole  ^  elfe  no  a£l  could  be  per- 
formed ' :  which  perhaps  may  be  one  reafon  why  they  required 
three  at  lead  to  make  a  corporation.  But,  with  us,  afty  ma- 
jority is  fufiicient  to  determine  the  a£t  of  the  whole  body, 
And  whereas,  notwi^danding  the  law  dood  thus,  fome 
founders  of  corporations  had  made  datutes  in  derogation  of 
the  common  law,   making  very  frequently  the  unanimous 
aflent  of  the  fociety  to  be  neceflary  to  any  corporate  aft; 
(which  king  Henry  VIII  found  to  be  a  great  obdruftion  to 
his  proje£led  fcheme  of  obtaining  a  furrender  of  the  lands  of 
ecclefiadical  corporations,)  it  was  therefore  enafted  by  datute 
33  Hen.  VIII.  c.  27.  that  all  private  datutes  (hall  be  utterly 
void,  whereby  any  grant  or  eleftion,  made  by  the  head,  with 
the  concurrence  of  the  major  part  of  the  body,  is  liable  to 
be  obdruflcd  by  any  one  or  more,  being  the  minority :  but 
this  datute  extends  not  to  any  negative  or  neceflary  voice^ 
given  by  the  founder  to  the  head  of  any  fuch  fociety  (9). 

P  Co.  L'tt.  26 3,  264.  '  Bro.  jdhr,  tit.  Corporation*  31.  34. 

•J  xo  Rep.  30.  *  Ff.  3.  4.  3. 


ff 

(9)  Tills  a£l  clearly  vacates  all  private  ftatute's,  both  prior  and 
fubfeqiient  to  its  date,  which  reqiure  the  concurrence  of  niorc  than 
a  majority  to  give  validity  to  any  grant  or  ele^ion.  The  learned 
Judge  is  of  opinion,  that  it  has  not  afFeded  the  negative  given  by 
the  datutes  to  the  head  of  any  fociety  $  but  I  am  incHned  to  think 
this  opinion  may  be  quedioned  ;  efpecially  in  cafes  where,  in  the 
firil  inftance,  he  gives  his  vote  with  the  members  of  the  fociety.  It 
ii  the  ufuallanguageof  colkge  datutes  to  direct  that  many  ads  (ball 
be  done  by  ^ardiamu  {rf  majorfart  fociontnh  or  m^ift&f  or frdfffi* 

S  f  4  tut 
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We  before  obfenred  that  it  was  inci4ent  to  every  cQrppra- 
tiotiy  to  have  a  capacity  to  purchafe  lands  for  them felves  and 

C  479  ]  iucceflbrs:  and  this  is  regularly  true,  at  tlie  common  law^ 
But  they  are  excepted  out  of  the  ftatute  of  wills  » :  fo  that  no 
devife  of  lauds  to  a  corporation  by  will  is  good :  except  for 
charitable  ufes,  by  ftatute  43  Eliz.  c.  4. ^ :  which  exception  is 

«  again  greatly  narrowed  by  the  ftatute  9  Geo.  IL  c.  36*     And 

alfoy  by  a  great  variety  of  ftatutes  ^|  their  privilege  even  of 
purchafing  from  any  living  grantor  is  much  abridged  :  fo  that 
now  a  corporation,  either  ecclefiaftical  or  lay,  muft  have  a 
licence  from  the  king  to  purchafe  ^ ;  before  they  can  exert 
that  capacity  which  is  vefted  in  them  by  the  common  law : 
nor  is  even  this  in  all  cafes  fu£cient.  Thefe  ftatutes  are  ge- 
nerally called  the  ftatutes  ofpiortntam ;  aU  purchafes  made  bj 
corporate  bodies  being  faid  to  be  purchafes  in  mortmain,  m 
mortua  manu  :  for  the  reafpn  of  which  appellation  fir  Edward 
Coke  s  offers  many  conje£lures  ^  but  there  is  one  which  feems 
more  probable  than  any  that  he  has  given  us :  viz.  that  thefe 
purchafes  being  ufually  made  by  ecclefiaftical  bodies^  the 
members  of  which  (being  profeire4)  were  reckoped  dea4 
perfons  in  law,  land  therefore,  holden  by  them^  might  widi 
great  propriety  be  faid  to  be  held  in  mortua  manu  ( lo). 

<  |0  Rep.  30.  mcaptbleof  taking  landsyiinlelsbf  4^ 

V  34  Hen.  Vill.  c.  5.  cial  privilege  froxn  the  emperor  1  dSSr- 

^  Hob.  136.  g^f^i  fi  nullo fptcial*  fr'wUegu^bianm 

*  From  magna  carta,   9   Hjcn.  III.  fit,  kaeredifatem  capere  n^m  feffe^  Jtiam 

c.  36.  Co  9  Geo.  II.  c.  36r.  iron  ^.     C:d.  6.  24.  8. 

/  By  the  civil  |^w  a  corporation  was  z  «  Inft.  2. 


tus  et  major  pars ;  and  it  has  been  determined  by  the  couit  of 
king's  bench,  [Cowp.  377. )  and  by  the  vifitor  of  Chu-e-hall,  Cam- 
bridge, and  alfo  by  the  vifitors  of  DuUin  college,  that  this  ex- 
preifion  does  not  confer  upon  the  warden,  mafter,  or  provoft,  any 
negative ;  but  that  his  vote  muft  be  counted  with  the  reft,  and 
that  he  is  concluded  by  a  majority  of  vqtes  againft  hinu 

(10)  If  I  might  add  another  conjedure  upon  the  origin  of  thii 
word,  I  fhould  fay  that  lands  held  by  a  corporation,  on  account 
of  the  perpetuity  of  fuccefiioni  did  not  yield  to  the  lord  the  great 
feudal  fruits  of  relief,  wardflup»  and  marri^[e ;  and  for  that  reafbi 
they  might  be  find  to  be  held  in  a  dead  or  unprodiifttve  hand* 

ISHiU 
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I  SHALL  defer  the  more  particolar  e^poGtion  of  thefe  fta- 
tutes  of  mortmain  till  the  ^ext  book  of  thefe  commentaries^ 
when  we  fliall  confider  the  nature  and  tenures  of  eftates ;  and 
alfo  the  espofition  of  tbofe  difabling  ftatates  of  queen  EHza- 
bethy  which  reftrain  fpiritual  and  eleemofjnary  corporatbns 
from  aliening  fuch  lands  as  they  are  at  prefent  in  legal  pof« 
feffion  of  ^  only  mentioning  them  in  this  place>  for  the  fake: 
of  regularity,  as  ftatutable  incapaciUcs  incident  and  relatiTe- 
to  corporations. 

The  general   duties  of  all  bodies  politic,  confidered  in 
their  corporate  capacity^  may,  like  thofe  of  natural  perfons, 
be  reduced  to  this  fingle  one  :  that  of  a£ling  up  to  the  end  [  a^q  1 
or  defign,  whatever  it  be,  for  which  they  were  created  by 
their  founder. 

III.  I  PROCEED  therefore  next  to  inquire^  how  thefe  corir 
porations  may  be  vijited.  For  corpojrations  being  compofe4 
of  individuals,  fubje£l  to  human  frailties,  are  liable,  as 
well  as  private  perfons,  to  deviate  from  the  end  of  their  in- 
(litution.  And  for  that  reafon  the  law  has  provided  proper 
perfons  to  vifit,  inquire  into,  and  corred  all  irregularities 
that  arife  in  fuch  corporations^  either  fole  or  aggregate,  and 
whether  eccleCaftical,  civil,  or  elcemofynary.  With  regard  to 
all  ecclefiaftical  corporations,  the  ordinary  is  their  vifitor,  i^, 
conflituted  by  the  canon  law,  and  from  thence  derived  to 
us.  The  pope  formerly,  and  now  the  king,  as  fupreme  or- 
dinary, is  the  vifitor  of  the  archbi(hop  or  metropolitan ;  the 
metropolitan  has  the  charge  and  coercion  of  all  his  fuBTragan 
biihops ;  and  the  bifliops  in  their  feveral  diocefes  are  in  ec- 
clefiaftical matters  the  vifitors  of  all  deans  and  chapters,  of 
all  parfons  and  vicars,  and  all  other  fpiritual  corporations. 
With  refped^  to  all  lay  corporations,  the  founder,  his  heirs^ 
or  aifigns,  are  the  vifitors,  whether  the  foundation  be  civil 
pr  elcemofynary;  for  in  a  lay  incorporation  the  ordinary 
^ei^er  can  nor  ought  to  vifit  a. 

#  xoRep*  31. 
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I  KNOW  it  is  generally  faid,  that  civil  corpoitdont  are  fub* 
jtGt  to  no  vifitation,  but  merely  to  the  common  law  of  the 
land  ;  and  this  (hall  be  prefcntly  explained.  But  firft>  as  I 
have  laid  it  down  as  a  rule  that  the  founder,  his  heirs,  or  at 
figns,  are  the  vifitors  of  all  lay  corporations,  let  us  inquire 
what  is  meant  by  the  founder.  The  founder  of  all  corpora- 
tions in  the  ftri£left  and  original  fenfe  is  the  king  alone,  for  he 
only  can  incorporate  a  fociety  ;  and  in  civil  incorporations, 
fuch  as  mayor  and  commonalty,  &c.  where  there  are  no  pof- 
feflions  or  endowments  given  to  the  body,  there  is  no  other 
founder  but  the  king:  but  in  eleemofynary  foundations,  fuch 
a9  colleges  and  hofpitals,  where  there  is  an  endowment  of 
lands,  the  law  diftinguiflies,  and  makes  two  fpecies  of  foun- 
r  481  3  dation  ;  the  one  fundatio  incipiens^  or  the  incorporation,  in 
which  fenfe  the  king  is  the  general  founder  of  all  colleges 
and  hofpitals  \  the  o^txfundatio  perficiens^  or  the  dotation  of 
it,  in  which  fenfe  the  firfl  gift  of  the  revenue  is  the  founda« 
tion,  and  he  who  gives  them  is  in  law  the  founder  :  and  it  is 
in  this  laft  fenfe  that  we  generally  call  a  man  the  founder  of 
a  college  or  hofpital  ^.  But  here  the  king  has  his  preroga- 
tive :  for,  if  the  king  and  a  private  man  join  in  endowing  an 
eleemofynary  foundation,  the  king  alone  (hall  be  the  founder 
of  it.  And,  in  general,  the  king  being  the  fole  founder  of 
all  civil  corporations,  and  the  endower  the  per6cient  founder 
of  all  eleemofynary  ones,  the  right  of  vifitation  of  the  fornier 
refults,  according  to  the  rule  laid  down,  to  the  king  \  and  of 
the  latter  to  the  patron  or  endower. 

The  king  being  thus  conftituted  by  law  vi{itor  of  aB 
civil  corporations,  the  law  has  alfo  appointed  the  place, 
wherein  he  (hall  exercife  this  jurifdi£iion  :  which  is  the  court 
of  king's  bench  \  where,  and  where  only,  all  miibehaviours 
of  this  kind  of  corporations  are  inquired  into  and  redreffed, 
and  all  their  controverfies  decided.  And  this  is  what  Iud- 
derfland  to  be  the  meaning  of  our  lawyers,  when  they  fay 
that  thefc  civil  corporations  are  liable  to  no  vifitation  \  that 

*>  leRcp.  3  J. 
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IS,  that  the  law  haVing  by  immemorial  ufage  ap^xmited  theia 
to  be  vifited  and  lrjrpe£^ed  by  the  king  their  founder^  in  hit 
majcily's  court  of  king's  bench,  according  to  the  rules  of  the 
common  law,  they  ought  not  to  be  vi£ted  elfewhere,  or  by 
any  other  authority  «.    And  this  is  fo  ftri£ily  true,  that  though 
the  king  by  his  letters  patent  had  fubje£ied  the  college  of 
phyficians  to  the  vifitation  of  four  very  refpeAable  perfons^ 
the  lord  chancellor,  the  two  chief  juftices,  and  the  chief 
baron;  though  the  college  had  accepted  this  charter  with  all 
poflible  marks  of  acquiefcence,  and  had  adied  under  it  for 
near  a  century  $  yet  in  1753,  the  authority  of  this  provifion 
coming  in  difpute,  on  an  appeal  preferred  to  thefe  fuppofed 
vifitors,  they  dircdlcd  the  legality  of  their  own  appointment  [  ±92  3 
to  be  argued  :  and,  as  this  college  was  merely  a  civil  and  not 
an  eleemofynary  foundation,  they  at  length  determined,  upon 
Several  days  folemn  debate,  that  they  had  no  jurifdidion  at 
vifitors;  and  remitted  the  appellant  (if  aggrieved)  to  his  re- 
gular remedy  in  his  majefly's  court  of  king's  bench. 

As  to  eleemofynary  corporations,  by  the  dotation  the 
founder  and  his  heirs  are  of  common  right  the  legal  vifitors^ 
to  fee  that  fuch  property  is  rightly  employed,  as  might  other* 
wife  have  defcended  to  the  vifitor  himfelf :  but,  if  the  founder 
has  appointed  and  afligned  any  other  perfon  to  be  vifitor^  theti 
his  ailignee  fo  appointed  is  invefted  with  all  the  foundet^s 

c  This  notion  is  perhaps  too  refined,  poiot'd     But  not  iothe  U^ht  of  vifiton 

The  court  of  king*s  bench,  (it  may  be  for  at  it*s  judgments  are  liiWe  to  be  fe« 

f»;d)   from  it's  general  fuperintendent  rerfedby  writsoferror,itmaybetboaght 

authority  ^here  other  jurifdidions  are  to  want  oneof  tbecflcodaiaurks^f  Tl* 

deficient,  has  power  to  regulate  all  cor.  fitatorial  power  (ix). 
poratlons  uhere  no  fpccial  vifitor  is  ap- 


(11)  And  it  wants,  I  conceive,  another  mark  of  ri^torial 
power  ;  which  is,  the  difcretion  of  a  vifitor,  voluntarily  to  regulate 
and  fuperintend.  The  court  of  king's  bench,  upon  a  proper  com* 
plaint  and  application,  can  prevent  and  punifh  injuflice  in  civil  cor- 
porations, as  in  every  other  part  of  their  jurifdi6iion  ;  but  it  is  not 
the  language  of  the  profeilion  to  call  that  part  of  their  authority 

g  vifitatorial  power. 

13  power. 
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power,  in  exdufion  of  his  heir.  £Ieemof|marji  corporadons 
are  chiefly  hofpitals,  or  colleges  in  the  univerfities.  Thtfe 
were  ail  of  them  confidered,  by  the  popifh  clergy,  as  of  mere 
ecclefiaftical  jarifdi£iion :  however,  the  law  of  the  land  judged 
otherwife;  and,  with  regard  to  hofpitals,  it  has  long  been  held', 
tliat  if  the  hofpital  be  fpiritual,  the  bi(hop  (hall  vifit ;  but  if  lay, 
the  patron.  This  right  of  lay  patrons  was  indeed  ^bridged 
by  ftatute  2  Hen.  V.  c.  i.  which  ordained,  that  the  ordinary 
(hould  vifit  a// hofpitals  founded  by  fubjefls;  though  the  Hug's 
right  was  referved,  to  vifit  by  his  commiflioners  foch  as  were 
of  royal  foundation.  But  the  fubje£l's  right  was  in  part  re- 
ftored  by  ftatute  14  Eliz.  c.  5.  which  A\r^(k%  the  bifliopto 
vifit  fuch  hofpitals  only,  where  no  vifitor  is  appoint  by  the 
founders  thereof:  and  all  the  hofpitals  founded  by  vinae  of 
the  ftatute  39  Eliz.  c.  5.  are  to  be  vifited  by  fach  perfons  21 
ihall  be  nominated  by  the  refpc&ive  founders.  But  fttU,  if  the 
founder  appoints  nphodyithe  biihop  of  the  diocefe  muft  vifit '• 

Colleges  in  the  univerfities  (whatever  the  common  law 
may  now,  or  might  formerly,  judge)  were  certainly  confidered 
by  the  popifli  clergy,  under  vhofe  diredion  they  were,  ai 
eccUfiafticalj  or  at  leaft  as  clerical^  corporations ;  atid  there- 
fore the  right  of  vifitation  was  claimed  by  the  ordinary  of  the 
r  ^83  1  diocefe.  This  is  evident,  becaufe  in  many  of  our  moft  an- 
tient  colleges,  where  the  founder  had  a  mind  to  Aibjed  them 
to  a  vifitor  of  his  own  nomination,  he  obtained  for  that  pur- 
pofe  a  papal  bulle  to  exempt  them  from  the  jurifdi£lion  of  die 
ordinary  \  feveral  of  which  are  ftill  preferved  in  the  archives 
of  the  rcfpediive  focieties.  And  in^  fome  of  our  collegesi 
where  no  fpecial  vifitor  is  appointed,  the  bifhop  of  that  dio- 
cefe, in  which  Oxford  was  formerly  comprized,  has  imme- 
morially  exercifed  vifitatorial  authority  ( 1 2) ;  which  can  be 
afcribed  to  nothing  elfe,  but  his  fuppofed  title  a$  ordinary  to 
vifit  this,  among  other  ecclefiaftical  foundations.     And  it  i$ 

^  Yevbook,  8  Edw.  IIL  %%.  8  AflT.  29,  e  ^  Xnft.  715. 


(12}  That  is,  the  bifhop  of  loncoln,  finom  ii^hofc  diocefe  that  of 
Oxford  was  ^en. 
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not  impoffiblci  that  the  number  of  colleges  in  Cambridge^ 
\irhich  are  vifited  by  the  bi(hop  of  £lyj  may  in  part  be  de- 
rived from  the  fame  original  (13}. 

But,  whatever  might  be  formerly  the  opinion  of  the  cler- 
gy, it  16  now  held  a5  eftabliOied  common  law,  that  colleges 
are  lay  corporations,  though  fometimes  totally  compofed  of 
ecciefiaftical  perfons ;  and  that  the  right  of  vifitation  does 
not  arife  from  any  principles  of  tiie  canon  law,  but  of  nece£- 
fity  was  created  by  the  common  law^  And  yet  the  power 
and  jurifdi£lion  of  viGtors  in  colleges  was  left  fo  much  in  the 
dark  at  common  law,  that  the  whole  doArine  was  very  un* 
fettled  till  the  famous  cafe  of  Philips  and  Bury  s.  In  this  the 
main  queftion  was,  whether  the  fentence  of  the  biQiop  of  Ex- 
eter, who  (as  vifitor)had  deprived  doftor  Bury  the  redlor  of 
Exeter  college,  could  be  examined  and  redrefled  by  the  court 
of  king's  bench.  And  the  three  puifne  judges  were  of  opi- 
nion, chat  it  might  be  reviewed,  for  that  the  vifitor^s  jurifdic- 
tion  could  not  exclude  the  common  law;  and  accordingly 
judgment  was  given  in  that  court.  But  the  lord  chief  jufticcf 
Holt  was  of  a  contrary  opinion ;  and  held,  that  by  the  com- 
mon law  the  office  of  vifitor  is  to  judge  according  to  the  fta^ 
tutes  of  the  college,  and  to  expel  and  deprive  upon  juft  occa- 
fions,  and  to  hear  all  appeals  of  courfe  :  and  that  from  him^ 
and  him  only,  the  party  grieved  ought  to  have  redrefs :  the 
founder  having  repofed  in  him  fo  entire  a  confidence,  that  he 
will  adminifter  juftice  impartially,  that  his  determinations  are  r  a^a 
final,  and  examinable  in  no  other  court  whatfoever,  And^ 
upon  this,  a  writ  of  error  being  brought  into  the  houfe  of 
lords^  they  concurred  in  fir  John  Holt's  opinion,  and  reverfed 
the  judgment  of  the  court  of  king's  bench.    To  which  lead* 

^  Lord  Raym.  8,  Show.   35.    Skino.  407.    Salk.  403. 

(  Lord  Raym.  5.      4  Mod.  106.       CmrtheWy  18a 

(13)  In  the  univerfity  of  Cambridge,  I  am  Inclined  to  thinks 
that  the  bi(hop  of  Ely  -has  no  vifitatorial  authority  from  prefcrip- 
tion;  but  that  m  every  inflance,  in  which  he  Vi  vifitor,  he  is  ap* 
pointed  by  the  exprefs  declaration  and  fpecial  provifion  of  the 
founder.  He,  without  doubt,  was  fixed  upon  firom  the  dignity  of 
his  ftation  and  the  proximity  of  his  refidence. 

ing 


484  ^f>^  R I  c  H  fs  Booi^  f# 

ing  cafe  all  fabfcquent  determinations  have  been  confonnablc. 
Bur,  where  the  vifitor  is  under  a  temporary  difability,  there 
the  court  of  king's  bench  will  interpofe,  to  prevent  a  defe£l  of 
juftice\  Alfo  It  is  faid',  that  if  a  founder  of  an  elecmofy- 
nary  foundation  appoints  a  viGtor,  and  limits  h is  jurifdtAIoa 
by  rules  and  ftatutes,  if  the  vifitor  in  his  fentence  exceeds 
-thofe  rules,  an  aAion  lies  againft  him;  but  it  is  otherwifc, 
where  he  miftakes  in  a  fhing  within  his  power(i4)» 

IV.  We  come  now,  in  the  laft  place,  to  confidcr  how 
corporations  may  be  diflfolved.  Any  particular  member  may 
be  disfranchifed,  or  lofe  his  place  in  the  corporation,  byad- 
Jng  contrary  to  the  laws  of  the  fociety,  or  the  laws  of  the 
land:  or  he  may  refign  it  by  his  own  voluntary  a£l^.    Bat 

*  Stra.  797.  ^  1 1  Rep.  98. 

X  z  Lutw.  1566. 


(14)  No  particular  form  of  words  is  ncceffary  for  the  appoint- 
nent  of  a  vifitor.  Sit  vlfitatorf  or  vtfitationem  commendamw^  will  create 
II  general  vifitor,  and  confer  all  the  authority  incidental  to  the  0^ 
fice  ;  ( I  Burr,  199. )  but  this  general  power  may  be  reftraincd  and 
^pdified^  or  the  vifitor  may  be  dire£led  by  the  ftatute  to  do  par- 
ticular a£l8,  in  which  inflanccs  he  has  no  difcretion  as  vifitor :  as 
where  the  ftatutcs  diredl  the  vifitor  to  appoint  one  of  two  perfont,  no* 
nunated  by  the  fellows,  the  matter  of  a  college ;  the  court  of  king's 
bench  will  examine  the  nomination  of  the  fellows,  and  i(  corrcd. 
Will  compel  the  viTitor  to  appoint  one  of  the  two.  2  7*.  R,  290. 
New  ingrafted  fcllowfhips,  if  no  ftatutes  are  given  by  the  foundos 
of  them,  muft  follow  the  original  foundation,  and  are  fubjc6t  to  the 
£une  difcipline  and  judicature,  i  Burr,  203.  It  is  the  duty  of  the 
vifitor,  in  every  inttance,  to  efFeftuate  the  intention  of  the  founder, 
as  far  as  he  can  collect  it  from  the  flatutes  and  the  nature  of  the 
inftitution  ;  and  in  the  exercife  of  this  jurifdi<Elion  he  is  free  from 
all  control.  Lord  Mansfield  has  declared,  that  **  the  vifitatorial 
••  power,  if  properly  exercife d,  without  expence  or  delay,  is  ufcful 
**  to  and  convenient  to  colleges ;  and  it  is  now  fettled  and  efb- 
**  blifhed,  that  the  jurifdi<flion  of  a  vifitor  is  fummary,  and  without 
•*  appeal  from  it."  i  Burr.  200.  It  has  been  determined,  that, 
where  the  founder  of  a  college  or  eleemofynary  corporation  has 
appointed  no  fpecial  vifitor,  if  his  heirs  become  extin6t,  or  if  they 
cannot  be  found,  the  right  of  viTitation  devolves  to  the  king,  to  be 
cxercifed  by  the  chancellor  in  the  fame  manner,  as  where  the  king 
bimfclf  is  th^  founder.  4  T.  R.  233.     2  Vff*jvn%  609. 

the 
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the  body  politic  may  alfo  itfelf  be  diflblved  in  fereral  ways  ; 
which  diffolution  is  the  civil  death  of  the  corporation :  and  in 
this  cafe  their  lands  and  tenements  (hall  revert  to  the  perfooy 
or  his  heirs,  who  granted  them  to  the  corporation :  for  the 
law  doth  annex  a  condition  to  every  fuch  grant,  that  if  the 
corporation  be  diffohred,  the  grantor  (hall  have  the  lands 
again,  becaufe  the  caufe  of  the  grant  faileth  K  The  grant  is 
indeed  only  during  the  life  of  the  corporation ;  which  iT^ry  en- 
dure for  ever:  but,  when  that  life  is  determined  by  the  diilb- 
lution  of  the  body  politic,  the  grantor  takes  it  back  by  rever- 
(ion,  as  in  the  cafe  of  every  other  grant  for  life.  The  debts 
of  a  corporation,  either  to  or  from  it,  are  totally  extingui(hed 
by  it's  diffolution;  fo  that  the  members  thereof  cannot  re- 
cover, or  be  charged  with  them,  in  their  natural  capacities™ : 
agreeable  to  that  maxim  of  the  civil  law",  *^Jt  quid  univ^r-' 
<*  Jitaii  debeturyftngulis  non  debetur  :  nec^  quod  debet  univerfitas^ 
**  Jmguli  debent^* 

A  CORPORATION  may  be  diflblved,  1.  By  a£l  of  parliament,  r  ^8c  1 
which  is  boundlefs  in  it's  operations.  2.  By  the  natural 
death  of  all  it's  members,  in  cafe  of  an  aggregate  cor* 
poration.  3.  By  furrender  of  it's  franchifes  into  the  hands 
of  the  king,  which  is  a  kind  of  fuicide.  4.  By  forfeiture  of 
it's  charter,  through  negligence  or  abufe  of  it's  franchifes;  in 
which  cafe  the  law  judges  that  the  body  politic  has  broken 
the  condition  upon  which  it  was  incorporated,  and  therC'- 
upon  the  incorporation  is  void.  And  the  regular  courfe  is  to 
bring  an  information  in  nature  of  a  writ  o^quo  'warranto^  to 
inquire  by  what  warrant  the  members  now  exercife  their  cor- 
porate power,  having  forfeited  it  by  fuch  and  fuch  proceed- 
ings. The  exertion  of  this  z&.  of  law,  for  the  purpofes  of 
the  (late  in  the  reigns  of  king  Charles  and  king  James  the 
fecond,  particularly  by  feizing  the  charter  of  the  city  of  Lon« 
don,  gave  great  and  juft  offence;  though  perhaps,  in  (lrl£t- 
nefs  of  law,  the  proceedings  in  moft  of  them  were  fufficiently 
regular:  but  the  judgment  againft  that  of  London  was  re- 

^  Co.  Litt.  13.  ■  fy.  3.  4.  7. 

A  z  Lev.  137* 

verfed 
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Terfed  by  a  A  of  parliament  ®  after  the  revolution ;  and  l>y  the 
fame  ftatute  it  \t  enabled,  that  the  franchifes  of  the  city  of 
XiOndon  (hall  never  more  be  forfeited  for  any  caufe  wbatfd- 
ever.  And,  becaufe  by  the  common  law  corporations  were 
diflblvedy  in  cafe  the  mayor  or  head  officer  was  not  dulj 
elected  on  the  day  appointed  in  the  charter  or  eftabliihed  bj 
prefcription,  it  is  now  provided  ^^  that  for  the  future  no  cor- 
poration (hall  be  diiTolved  upon  that  account ;  and  ample 
dire£lioiis  are  given  for  appointing  a  new  officer^  in  cafe 
there  be  no  election,  or  a  void  onc^  made  upon  the  prefcrip- 
tive  or  charter  day. 

o  Stat  2  W.  &'  M.  c«  8.  PSuc.  II  Cto.  I.  c  4. 
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